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ADVERTISEMENT 
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The  first  edition  of  these  Reports  has  been  oat  of  print  for 
several  years.  In  preparing  the  second,  a  few  notes  have 
been  added,  and  some  additional  cases,  decided  since  the 
publication  of  Daveis's  Reports.  The  corrections  of  typo- 
graphical errors  in  the  first  edition,  wherever  the  sense  is 
affected  by  them,  have  been  made  under  the  direction  of 
Judge  Ware. 

EDWARD  H.  DA  VETS. 

Portland,  February,  1856. 
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REPORTS    OF   CASES 


DECIDED   IN  THE 


DISTRICT  COURT  OF  THE  UNITED  STATES 

FOR  THE  DISTRICT  OF  MAINE. 


Hon.  AsHUB  Ware,  District  Judge, 


The  Nimrod,  —  Alden,  master. 

The  crew  of  a  yessel  are  not  antborized  to  make  a  jettison  of  any  part  of 
the  cargo,  in  a  case  of  distress,  without  the  order  of  the  master. 

If  the  master  alleges,  as  a  justification  for  dismissing  a  man  in  a  foreign  coun- 
try,  that  he  was  a  dangerous  man,  he  must  show  that  the  danger  of  bring- 
mg  him  back  would  be  such  as  might  reasonably  afiect  the  mind  of  a  man 
of  ordinary  firmness. 

If  a  seaman  is  discharged  abroad,  without  sufficient  cause,  he  will  be  entitled 
to  wages  until  the  termination  of  his  voyage. 

If  the  master  punishes  the  misconduct  of  a  seaman,  by  imprisonment,  he  can- 
not deduct  from  his  wages  the  prison  expenses. 

A  seaman  falling  sick  during  the  voyage,  is,  by  the  general  maritime  law, 
entitled  to  be  cured  at  the  expense  of  the  vessel 

The  Act  of  Congress  of  July  20, 1790,  exempts  the  vessel  from  the  charges 
for  medical  advice  and  attendance,  provided  there  is  a  medicine  chest  on 
board,  with  suitable  medicines  and  directions  for  using  them.  But  before 
the  owner  can  claim  the  exemption,  he  must  prove  that  such  a  medicine 
chest  was  provided. 

September  Term^  1822.  —  This  was  a  suit  for  mariner's 
wages.     The  respondent,  in  his  answer,  relied  upon  a  defen- 
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nivc  allegation,  asserting  that  the  wages  of  the  libellant  were 
forfeited  by  thisconduct  on  his  part,  and  also  claimed  to  deduct 

from  his  wages  certain  hospit£||  and  prison  expenses, 
[•  10]   incurred  during  the  voyage.     The  •  facts  proved  appear 

In  the  opinion  of  the  court.  The  case  was.  argued  by  C 
8.  Daveis  for  the  libellant,  and  iV;  Kinsman  for  the  respondent. 

Ware,  District  Judge. 

The  libellant  shipped,  in  this  case,  on  board  the  Nimrod,  at 
Portland,  March  1,  1822,  for  a  voyage  to  Guadaloupe,  or  one 
or  more  ports  in  the  West  Indies,  and  back  to  her  port  of  dis- 
charge in  the  United  States,  and  thence  to  Portland,  for  wages 
at  the  rate  of  thirteen  dollars  a  month.  Soon  after  the  Nim- 
rod left  Portland,  she  sprang  aleak,  and  continued  leaking 
more  or  less  until  her  arrival  off  Bermuda.  The  wind  being 
ahead,  so  that  she  could  not  make  a  harbor  there,  as  the  mas- 
t<!r  intended,  she  bore  away  for  the  West  Indies.  A  day  or 
two  after  this,  the  weather  having  become  boisterous,  and  the 
leak  increasing,  the  master  called  a  council  of  the  crew,  and 
it  was  determined,  for  the  common  safety,  to  throw  over  a 
part  of  the  deck-load.  The  master  directed  the  crew  to  save 
of  the  deck-load  a  house  frame  and  some  hoop  poles.  The 
jcttiHon  was  made  according  to  the  master's  direction,  and  a 
small  leak  was  found  and  stopped.  Thus  far  every  thing 
app(»nrfl  to  have  been  done  regularly,  and  to  the  master's  satis- 
faction. But  the  principal  leak  was  not  discovered,  and 
another  consultation  was  held  to  determine  what  further 
should  be  done,  at  which  it  was  resolved  to  throw  over  the 
rest  of  the  deck-load.  It  is  not  quite  certain  whether  the  mas- 
ter was,  or  was  hot,  present  at  this  consultation.  One  wit- 
ness says  that  he  was,  and  assented  to  the  determination  of 
the  crew ;  another  says  that  he  was  not ;  but  all  the  witnesses 
agree  that  about  this  time  he  went  below,  and  continued 
below  the  whole  or  nearly  the  whole  time  that  the  crew  were 
employed  in  throwing  over  the  rest  of  the  deck-load.     When 
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he  returned  on  deck,  he  appeared  to  be  much  dissatisfied  with 
what  had  been  done ;  and  from  the  whole  testimony,  though 
in  part  contradictory,  and  otherwise  not  very  clear,  it  seems 
probable  that  at  the  time  of  the  second  consultation 
he  was  below,  or  at  any  *rate,  that  he  did  not  volun-  [*11] 
tarily  consent  to  the  sacrifice  of  the  residue  of  the  deck- 
load.  After  the  second  jettison  the  principal  leak  was  found 
and  stopped,  and  the  brig  arrived  in  safety  at  Point  Petre. 
There  the  crew  signed  a  protest  against  the  vessel  as  unsea- 
worthy.  A  survey  was  called,  and  she  was  decided  to  be  sea- 
w^orthy,  with  repairs. 

The  misconduct  of  Jane,  in  connection  with  the  rest  of  the 
crew,  in  the  business  of  the  second  jettison,  as  well  as  in  the 
protest,  are  relied  upon  as  working  a  forfeiture  of  all  claim  for 
wages.  I  can  see  no  ground  for  inflicting  a  forfeiture  of  wages, 
on  account  of  the  protest.  K  seamen  wantonly  and  mali- 
ciously make  a  protest  against  a  vessel  and  this  occasions  ex- 
pense to  the  owner,  he  may  be  entitled  to  indemnify  himself 
by  making  a  deduction  from  their  wages.  But  I  know  of  no 
authority  for  visiting  such  an  act  by  an  absolute  forfeiture  of 
wages,  by  way  of  penalty,  without  reference  to  the  amount  of 
damages  it  may  have  occasioned  the  owner.  In  the  present 
case,  however,  it  does  not  appear  that  the  protest  was  malicious 
or  wanton  on  the  part  of  the  seamen.  It  is  certain  that  the 
vessel  leaked  badly  on  the  outward  passage.  Part  of  the  cargo, 
on  account  of  the  bad  state,  of  the  vessel,  and  tempestuous 
weather,  was,  on  the  admission  of  the  master,  necessarily  sac- 
rified  for  the  common  safety,  and  it  cannot  be  deemed  a  very 
unreasonable  act  on  the  part  of  the  seamen  to  insist  that  the 
vessel  should  be  examined,  before  they  trusted  their  lives  in  it 
in  the  return  voyage.  The  survey  also  proves  that  repairs  were 
necessary  to  render  her  seaworthy.  The  protest,  therefore,  so 
far  from  furnishing  grounds  for  inflicting  a  forfeiture,  will  not, 
in  my  opinion,  justify  a  deduction  from  the  wages  of  the  crew. 

The  other  charge  is  of  a  more  grave  character,  and  deserves 
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a  more  careful  examination.  In  times  of  peril,  the  seamen  are 
bound  to  exert  themselves  to  the  utmost  of  their  strength  to 
save  the  ship  and  cargo,  and  they  cannot  excuse  themselves  from 
this  obligation  because  the  ship  proves,  in  the  course  of  the  voy- 
age, to  be  unseaworthy.  It  is,  indeed,  the  duty  of  the 
[•  12]  owners  to  provide  *  a  ship  that  is  fit  to  encounter  the  perils 
of  the  voyage,  and  if  it  is  discovered  before  sailing  that 
she  is  not  so,  the  seamen  will  be  justified  in  refusing  to  go  in 
her.  But  it  is  not  unusual  for  vessels  apparently  staunch  and 
strong  to  prove  otherwise,  after  getting  to  sea,  and  being  tried 
by  rough  weather,  from  some  defect  which  may  have  escaped 
notice,  without  imputing  any  culpable  neglect  to  the  owners. 
In  such  a  case,  the  seamen  will  not  be  heard  in  justifying 
themselves  for  the  sacrifice  of  any  part  of  the  cargo,  except 
in  a  case  of  extreme  and  overruling  necessity,  by  saying  that 
it  is  the  owner's  fault,  whose  duty  it  was  to  see  that  the  vessel 
was  tight,  staunch,  and  strong,  and  fit  to  encounter  the  perils 
of  the  voyage.  They  are  bound,  in  such  cases,  to  use  their 
utmost  exertions  to  save  the  cargo,  as  well  as  the  ship,  and 
bring  them  safely  into  port  And  it  is  in  these  cases  of  dan- 
ger, that  a  prompt,  ready,  and  cheerful  obedience  to  the  orders 
of  the  master,  is  peculiarly  a  duty  on  their  part 

Now  it  is  charged  that  at  this  time  the  crew  were  disobedi- 
ent and  mutinous,  and  that  the  master  was  compelled,  by  a 
regard  for  his  personal  safety,  to  give  up,  in  some  measure,  the 
command  of  the  ship  to  the  mate  and  crew ;  that  it  was  in  con- 
sequence of  this  disorderly  conduct  approaching  to  mutiny, 
that  a  part  of  the  deck-load  was  lost,  which  might  have  been 
saved  if  the  crew  had  been  obedient  and  done  their  duty 
faithfully.  If  this  charge  were  sustained  by  the  evidence, 
and  it  were  shown  that  Jane  was  an  active  party  in  this  mu-* 
tinous  conduct,  it  might  be  a  just  cause  for  inflicting  the  pen- 
alty of  a  forfeiture  of  all  wages  antecedently  earned.  The 
difficulty  of  the  respondent's  case  is,  that  the  evidence  does 
not  support  the  statement,  in  the  strong  terras  in  which  it  is 


MAINE,  1822. 


The  Nirarod. 


made.  In  point  of  fact,  no  act  of  disobedience  is  proved, 
nor  any  acts  on  the  part  of  the  crew  from  which  it  can  be  in- 
ferred that  any  exercise  of  authority  on  the  part  of  the  master 
would  be  attended  with  personal  danger,  or  that  if  he  had 
remained  on  deck  he  might  not  have  r^ained  the  entire  con- 
trol and  command  of  his  ship,  and  have  saved  a  part 
of  his  deck-load,  provided  the  condition  of  the  •vessel  [*13] 
and  the  state  of  the  weather  had  been  such  as  to  render 
it  practicable.  The  fact  of  his  leaving  the  deck  at  that  criti- 
cal time,  furnishes  an  apology  for  some  irregularity  on  the 
part  of  the  crew.  Indeed,  for  the  libellant,  the  broad  ground 
is  assumed  that  the  crew  is  authorized,  without  the  consent  of 
the  master,  to  throw  over  a  deck-load,  if,  in  their  judgment, 
the  safety  of  the  vessel  requires  it. 

I  cannot  assent  to  this  doctrine  in  the  unqualified  terms  in 
which  it  has  been  urged  at  the  bar.  The  only  authority  relied 
upon  in  support  of  it,  is  Jacobson^s  Sea  Laws,  book  4,  chap. 
2,  p.  345.  He  says  that  **  the  crew  of  a  vessel,  for  the  common 
safety,  have  a  right  to  throw  over  a  part  of  the  lading.  This," 
he  adds,  "  can  only  be  done  after  a  previous  consultation,  if 
time  and  circumstances  permit ;  and  the  master,  if  he  differ 
from  the  crew,  has  nevertheless  a  vote."  If  the  sense  of  the 
author  is  preserved  in  the  translation,  he  seems  to  support  the 
position  of  the  counsel  in  its  full  extent.  The  only  authority 
which  he  refers  to  in  support  of  the  doctrine  is  Emerigon. 
Now,  if  we  turn  to  Emerigon,  we  shall  find  that,  so  far  from 
supporting  this  doctrine,  he  expressly  repudiates  it.  Valin,  in 
his  commentary  on  the  Marine  Ordinance,  art  15,  tit.  Capi- 
taine^  says,  that  in  case  of  jettison,  the  master  is  bound  to  fol- 
low the  advice  of  the  crew,  or  the  principal  persons  of  the 
crew,  and  that ,  if  he  acts  against  it,  he  will  render  himself 
responsible  for  any  damage  that  may  ensue  in- consequence. 
Emerigon,  commenting  on  the  words  of  Vgjin-,  says  that  "  this 
doctrine  does  not  appear  to  be  correct.  This  is  not  a  case  in 
which  votes  are  to.  be  counted  and  not  weighed.     The  captain 
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is  master.  He  is  obliged  to  consult  them,  (the  text  of  the 
ordinance  requires  it,)  but  he  is  not  obliged  blindly  to  foUow^ 
their  advice  if,  in  the  circumstances,  it  appears  to  be  bad." 
IVaite  Des  Assurance,  ch.  12,  sect.  4.  And  Valin,  who  had 
expressed  this  opinioi^in  the  first  part  of  his  commentary, 
returns  to  the  sounder  opinion  of  Emerigonwhen  he  comes  to 
treat  particularly  of  jettison.  Liv.  3,  tit.  8,  art  1  &  2. 
[•  14]  •  The  old  marine  ordinances  are  very  minute  and  par- 
ticular in  their  directions  on  this  subject.  When  a  jetti- 
son becomes  necessary  for  the  common  safety,  they  require  that 
the  merchants,  who  in  those  times  generally  went  with  their 
goods,  first  be  consulted.  This  also  seems  to  have  been  required 
by  the  Rhodian  law,  De  Jactu,  Dig-.  14,  2,  2, 1.  If  they  consent, 
the  sacrifice  may  be  made.  But  if  they  object,  the  master 
may  appeal  to  the  crew,  or  to  the  principal  persons  of  the 
crew,  and  if  they  agree  with  him,  the  jettison  may  be  made 
without  the  consent  of  the  merchants.  Jus  Navale  RhodU 
orum,  cap.  9,  38 ;  Lavjs  of  Oleron,  art.  8  &  9 ;  Laws  of  WiS' 
buy,  art.  29,  21,  38;  Consviat  de  la  Mer.  ch.  99;  Vinnius  in 
Peckium,  p.  195,  not.  a  ;  Kuricke,  Com.  in  Jus.  MariU  Hans.  tit. 
8,  sect.  1,  p.  770;  QuaesL  Illust.  32,  p.  895;  Loccenius,  deJur. 
Marit.  Lib.  1,  cap.  7,  sect.  1  &  2.  This  is  also  the  principle 
adopted  by  the  French  law.  Ordinance  de  la  Marine.^  Liv.  3, 
tit.  2,  art.  1  &  2 ;  Code  de  Commerce,  art.  410. 

Undoubtedly  the  master,  before  proceeding  to  throw  over- 
board any  part  of  his  cargo,  is  bound  in  common  prudence,  if 
the  case  is  such  as  will  admit  of  deliberation,  to  consult  With 
the  most  skilful  and  experienced  men  of  the  ship's  company, 
and  to  allow  to  their  advice  all  the  consideration  it  merits. 
But  the  law  gives  him  the  authority,  and  imposes  on  him  the 
obligation  for  the  government  of  the  ship.  It  presumes  that 
his  judgment  is  superior  to  that  of  others  of  the  ship's  com- 
pany, and  when  he  consults  them,  their  opinions  are,  in  the 
language  of  Emerigon,  rather  to  be  weighed  than  counted. 
The  advice  of  his  crew  alone  would  not,  I  apprehend,  excuse 
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him  for  a  sacrifice  which  was  clearly  uncalled  for  by  the  dan- 
ger ;  nor  would  it,  if  he  acted  against  it,  render  him  responsi- 
ble for  a  sacrifice  which  was  manifestly  required  for  the  com- 
mon safety.  To  justify  himself,  he  must  prove  the  necessity, 
and  this  will  excuse  him,  whether  he  follow  the  advice  of  the 
crew  or  not.  This  is  the  doctrine  of  Emerigon,  and  is  most 
conformable  to  the  general  principles  of  the  maritime  law, 
which  attributes  to  the  master  the  sole  authority  for 
the  government  of  the  ship,  subject  to  his  liability  'to  L*15] 
answer  for  any  abuse  of  his  power,  and  imposes  upon 
him  the  sole  responsibility.- 

It  belongs,  then,  to  the  master,  to  determine  when  a  neces- 
sity arises  for  sacrificing  part  of  the  cargo  for  the  preservation 
of  the  rest.  As  a  general  principle  the  crew  have  no  authority 
to  do  this  without  his  orders.  What  they  might  be  justified 
in  doing  in  extreme  cases,  such  as  were  put  at  the  argumerft,. 
it  is  unnecessary  to  decide  until  those  cases  occur.  The  rules 
of  law  are  not  founded  on  extreme  cases,  but  on  common  ex- 
perience—  the  usual  and  ordinary  course  of  things.  But  it  is 
said  that  this  case  itself  is  anomalous,  and  that  the  master  in 
going  below,  and  leaving  the  deck  at  that  time  of  danger, 
must  be  supposed  to  have  left  the  mate  and  crew  an  authority 
to  act  according  to  their  own  discretion  in  the  emergency  of 
the  case..  There  is  certainly  great  weight  in  the  observation, 
unless  he  left  because  he  was  intimidated  by  the  mutinous 
and  disorderly  conduct  of  the  crew,  and  from  a  reasonable  fear 
of  personal  injury.  Though  enough  appears  to  show  that 
there  was  not  the  best  discipline  in  the  ship,  and  perhaps  not 
entire  subordination,  I  see  nothing  in  the  evidence  that  threat- 
ened any  personal  danger  to  the  master ;  and  in  my  opinion, 
this  retirement  of  the  master  firom  the  immediate  command  on 
deck,  does  throw  upon  him  the  burden  of  proving  that  the 
sacrifice  was  wanton  and  unnecessary,  before  he  can  insist  on 
a  forfeiture,  or  claim  a  deduction  to  be  made  from  the  wages 
of  the  seamen,  on  account  of  the  loss.     But  the  evidence  cer- 
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tainly  diH?s  not  tend  to  show  that  the  sacrifice  was  wanton. 
It  is  admitted  by  the  master  that  the  vesc>el  made  so  much 
water  that  it  was  necessary  to  throw  over  part  of  the  dect-load. 
After  that  was  done,  a  small  leak  was  found  and  stopped. 
But  the  weather  continued  boisterous,  and  the  principal  leak 
remained.  The  vessel  continued  to  make  so  much  water  that 
the  men  were  kept  the  principal  part  of  the  time  at  the  pumps. 
Whether  it  would  have  been  in  their  power  to  keep  her  afloat 
and  carry  her  safe  into  port,  cannot  be  known,  because  the 
attempt  was  not  made,  but  the  facts  are  such  as  to  repel  the 

presumption  of  a  wanton  sacrifice  of  the  deck-load. 
[•  16]       •  Jane  continued  on  board  the  Ninarod,  after  her  arrival 

at  Guadaloupe,  i9i^s  sent  by  the  master  to  the  hospital, 
and  for  a  subsequent  alleged  offence  was  imprisoned  on  shore. 
The  day  before  the  Brig  sailed  on  her  return  voyage,  he  was 
tftkcn  out  of  prison  by  the  order  of  the  master,  atid  discharged, 
he  having  first  engaged  Capt.  Eaton,  of  the  schooner  Monroe,  to 
take  him  to  Portland.  The  cause  assigned  by  the  master  for 
his  discharge  is,  that  the  crew  on  the  outward  passage  had 
been  mutinous  and  refiractory,  and  that  he  considered  it  unsafe 
to  return  with  the  same  crew.  He  applied  to  the  American 
Commercial  Agent,  by  whose  order  two  of  his  crew,  Tolman 
and  Seaton,  were  sent  home  in  another  vessel.  He  applied 
to  him  also  for  an  order  to  send  home  Jane,  but  he  being  a 
foreigner,  the  agent  declined  to  interfere.  If  the  conduct  of 
the  crew  had  been  turbulent  and  mutinous  to  that  degree  as 
to  excite  in  the  mind  of  the  master  reasonable  fears  for  his 
personal  safety,  this  would  undoubtedly  be  a  valid  reason  for 
their  discharge.  Bat  it  would  be  a  valid  cause  for  the  dis- 
charge of  the  guilty  only,  and  not  of  the  innocent;  of  those 
who  were  the  cause  of  the  danger,  and  not  of  those  from 
whom  nothing  was  to  be  apprehended.  It  may  at  first  seem 
harsh  to  say  that  the  master,  who  has  most  at  stake,  shall  not 
be  permitted  to  exercise  his  own  judgment  in  a  case  of  this 
kind,  without  control.     But  there  are  two  parties  to  the  con- 
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tract,  and  the  seamen  have  their  rights  as  well  as  the  master. 
If  the  simple  allegation  of  the  master,  that  a  seaman  was  a 
dangerous  man,  was  sufficient  to  justify  his  discharge,  it 
would  always  be  in  the  power  of  a  master  to  punish  a  sea- 
man, on  any  occasion,  for  imaginary  as  well  as  real  faults. 
When  he  assigns,  in  a  court  of  justice,  this  as  a  reason  for 
setting  aside  the  obligation  of  a  contract,  it  is  the  duty  of  the 
court  to  look  into  the  grounds  of  his  apprehension.  It  is  not 
the  vain  fear,  hominis  cujusdam  meticulosij  that  will  justify  the 
master  in  dissolving  the  contract.  It  must  be  such  a  fear  as 
may  be  supposed  to  affect  the  mind  of  a  man  of  ordinary 
firmness. 

Had,  then,  the  conduct  of  Jane  been  so  distinguished 
for  •insubordination  and  violence  as  to  furnish  reason-  [*17] 
able  apprehension  of  danger  from  him,  if  he  returned  in 
the  same  vessel?  It  is  here  to  be  remarked,  that  sailors,  from 
the  nature  of  their  employment,  acquire  habits  that  are  some- 
what peculiar.  Their  occupation  exposes  them  to  hardships  and 
privations,  and  accustoms  them  to  dangers ;  and  while  it  trains 
them  up  to  habits  of  intrepid  courage,  generates  also  those  faults 
of  character  which  are  apt  to  be  associated  with  fearlessness  of 
personal  danger  in  minds  somewhat  rude  and  undisciplined  by 
education,  roughness  and  impetuosity  of  manners,  and  hasty 
and  choleric  tempers.  We  must  take  them  as  they  are,  and 
compound  for  their  bad  by  their  good  qualities.  It  would  be 
unreasonable  to  expect  from  men  bred  on  the  stormy  element, 
upon  which  they  live,  that ,  subdued  and  respectful  tone  of 
manners  that  persons  in  a  similar  rank  in  life  exhibit,  who  are 
daily  accustomed  to  witness  the  restraint  and  decorum  of 
manners  that  prevail  in  a  very  different  kind  of  society.  They 
are  subject  to  the  orders  of  the  master,  and  are  bound  to  ob- 
serve a  respectful  deportment.  But  they  are  engaged  in  a 
rude  and  troubled  service,  and  masters  do  not  always  very 
scrupulously  measure  the  words  in  which  their  commands  are 
given,  and  if  orders  are  sometimes  given  in  an  overcharged 
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manner,  it  is  not  surprising  if  the  answers  should  have  some- 
thing of  the  same  coloring. 

Public  policy,  as  well  as  strict  justice,  requires  that  these 
defects  of  temper  and  manners,  which  naturally,  if  not  neces- 
sarily, arise  out  of  the  circumstances  of  their  life,  should  be 
looked  upon  with  indulgence,  and  that  every  hasty  word  or 
imprudent  act  should  not  be  seized  upon  as  a  pretext  for 
inflicting  forfeitures.  But  at  the  same  time,  when  a  disposi- 
tion of  undoubted  malignity,  and  a  spirit  of  dangerous  insub- 
ordination appears,  it  should  be  repressed  with  exemplary 
severity.  And  this  is  the  spirit  of  the  maritime  law,  founded 
on  the  ancient  and  immemorial  usages  of  the  sea.  Mutiny  is 
punished  with  death,  but  very  disorderly  conduct,  not  a  great 
deal  short  of  mutiny,  when  it  proceeds  from  the  effervescence 

of  sudden  passion,  and  does  not  proceed  from  a  disposi- 
[•18]   tion  radically  depraved  and  *  corrupt,  is  easily  forgiven 

on  repentance,  a  return  to  duty,  and  tender  of  amends. 
The  spirit  of  the  law  is  accommodated  to  the  character  of  the 
sailor, /ad/i5  irasci  tamen  ut  placabilis  esset.  Thorn  v.  While^ 
1  Peters,  Ad.  R.  168  ;  The  Mana,  lb.  186 ;  The  Exetevy  2  Rob. 
261 ;  The  Louisiana,  2  Peters,  Ad.  R.  262;  The  Cyrus,  lb.  407. 
Admitting  that  there  was  as  much  insubordination  in  the 
crew  as  is  alleged,  and  it  is  certain  that  there  was  considerable, 
Jane,  although  he  may  not  have  been  free  from  blame,  is 
clearly  shown  not  to  be  one  of  the  most  turbulent  The  tes- 
timony distinctly  points  out  Tolman  and  Seaton  as  being  the 
two  most  disorderly  spirits,  and  it  is  evident  that  from  them 
the  principal,  if  not  the  whole  of  the  trouble  aroj>e.  It  is  from 
them  that  the  threatening  language  is  heard,  and  they  appear 
to  be  the  prominent  actors  in  all  the  difficulties  that  arose; 
and  they  seem  silently  to  have  acquiesced  in  the  justice  of 
their  discharge,  for  they  make  no  claim  for  wages. 

Jane,  on  the  other  hand,  was  at  this  time  laboring  under 
indisposition ;  he  was  excused  by  the  master  from  the  most 
laborious  part  of  his  duty,  and  by  his  order  was,  on  the  arri- 
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val  of  the  vessel  at  Guadaloupe,  sent  to  the  hospital  as  an 
invalid.  He  is  not  to  be  made  responsible  for  the  misdeeds 
of  others.  Looking  at  the  whole  evidence,  my  opinion  is,  that 
a  justifiable  cause  for  his  discharge  is  not  made  on^  If  a 
mariner  is  discharged  without  just  cause,  he  may  follow  the 
ship  home,  and  recover  full  wages  to  the  prosperous  termina- 
tion of  the  voyage.  *Laws  of  Olerorij  art.  12 ;  Laws  of  Wis- 
huy,  art  25;  Consulat  de  la  Met.  ch-  267;  Whiiion  v.  The 
Commerce^  1  Peters,  Ad.  R.  160. 

Two  charges  are  claimed  by  the  master  to  be  deducted 
from  the  libellant's  wages.  The  first  is  the  prison  charges, 
while  he  was,  by  the  master's  procurement,  confined  on  shore. 
The  master  has  an  undoubted  right,  for  the  purpose  of  maintain- 
ing order  and  discipline  on  board  his  ship,  to  punish  the  mis- 
conduct of  the  seamen  in  a  proper  manner.  Whetj^er  he  is  au- 
thorized, for  this  purpose,  to  imprison  them  in  foreign 
jails,  except  in  very  peculiar  cases,  is  'at  least  8f  matter  [*  19] 
of  doubt.  If  a  seaman  has  committed  a  crime  of  too  ag- 
gravated a  character  for  the  master  to  punish,  he  wiU  be  justi- 
fied in  securing  him  in  jail  until  he  can  be  sent  home  for  trial ; 
and  perhaps  in  other  cases,  when  a  seaman  exhibits  a  temper 
particularly  ungovernable,  he  may  be  authorized  to  resort  to 
such  means  for  subduing  his  obstinacy,  and  reducing  him  to 
obedience.  But  if  he  chooses  to  punish  a  seaman  by  imprison- 
ment in  a  foreign  jail,  he  cannot  inflict  a  second  punishment  by 
charging  the  prison  expenses  upon  the  seaman.  1  Peters,  Ad. 
R.  175,  176,  note.     This  deduction  is  therefore  disallowed. 

The  other  charge,  for  which  the  master  claims  to  make  a 
deduction  from  the  wages  of  the  libellant,  is  the  expenses  paid 
for  him  during  his  sickness  in  the  hospital.  By  the  general 
maritime  law,  if  a  seaman  falls  sick  during  the  voyage,  he  is 
to  be  cured  at  the  expense  of  the  vessel.  Laws  of  Oleron, 
art.  7 ;  Laws  of  Wisbuy^  art.  19 ;  Laws  of  the  Hanse  Towns^ 
art  45;  1  Peters,  Ad.  R.  257,  note.  The  law  of  the  United 
States  for  the  government  of  seamen  in  the  merchant  service 
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•The  Boat  Savallow,  —  Snow,  claimant.        [*21] 

The  forfeiture  of  a  fishing  vessel  under  the  act  of  July  29,  1813,  for  fraudu- 
lently obtaining  the  bounty  allowed  by  that  act,  does  not  attach  on  tho 
improvident  payment  of  the  bounty  to  a  vessel  not  entitled  to  it,  but  to 
the  act  of  fraud  and  deceit  in  obtaining  it. 

If  the  vessel  be  in  fact  entitled  to  the  bounty,  and  fraud  and  deceit  are  em- 
ployed by  the  owners  in  obtaining  it,  she  will  be  subject  to  forfeiture. 

A  vessel  licensed  for  carrying  on  the  fisheries,  is  liable  to  forfeiture  under  the 
act  of  February  13, 1 793,  sect.  32,  for  a  single  act  of  trading,  not  authorized 
by  the  license. 

The  taking  of  a  few  cattle,  and  carrying  them  from  an  island  to  the  main 
land,  in  going  out  or  returning,  not  for  hire,  but  as  a  neighborly  or  friendly 
act,  is  not  engaging  in  a  trade  within  the  meaning  of  the  act 

December  Term^  1822.  —  This  was  a  case  of  seizure  under 
the  revenue  laws.  The  case  was  argued  by  Shepley^  District- 
Attorney,  for  the  libeUants,'and  by  E,  Thacher,  for  the  claim- 
ant    The  facts  are  stated  in  the  opinion  of  the  court. 

Ware,  District  Judge. 

The  libel  or  information  in  this  case  sets  out  two  causes  of 
forfeiture.  The  first  is  that  of  fraudulently  obtaining  the 
bounty  allowed,  by  the  act  of  Congress  of  July  29,  1813,  ta 
vessels  employed  in  the  fisheries.  By  the  6th  section  of  the 
act,  it  is  provided,  that  an  allowance  of  J1.60  per  ton  shall  be 
paid  to  a  vessel  of  more  than  five  and  less  than  twenty  tons 
burden,  provided  she  has  been  actually  employed  at  least  four 
months  during  the  fishing  season,  and  has  landed  and  dried^ 
fit  for  exportation,  at  least  twelve  quintals  of  fish  for  every  ton 
of  her  admeasurement.  As  a  prerequisite  to  obtaining  this- 
allowance,  an  account  of  the  weight  of  the  fish  when  they  are 
sold,  the  original  adjustment  and  settlement  of  the  fares^ 
between  the  owner  and  the  fishermen,  with  a  description  of  the 
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vessel,  and  the  time  she  has  been  employed,  must  be  submitted 
to  the  collector  and  verified  by  the  oath  of  the  owner. 
[•  22]  •  Upon  this  evidence  the  allowance  is  to^be  paid,  and  if 
it  shall  appear,  within  one  year  after  the  payment,  "that 
any  fraud  or  deceit  has  been  practised  in  obtaining  the  same  " 
the  vessel  is  declared  to  be  liable  to  forfeiture.  The  bounty 
•  having  been  paid,  it  is  to  be  presumed  that  the  proper  evi- 
dence was  submitted  to  the  collector,  and  the  question  now 
is  whether  that  evidence  was  tainted  with  firaud  or  deceit 

A  good  deal  of  testimony  has  been  introduced  to  prove  that 
the  Swallow  was  employed  the  requisite  time,  and  that  the 
required  quantity  of  fish  was  taken  and  cured.  The  evidence 
is  pertinent,  so  far  as  it  shows  an  absence  of  all  temptation  to 
the  practice  of  fraud.  There  can  be  no  doubt  that  the  vessel 
was  employed  at  least  four  months  during  the  season,  and  it 
is  shown  by  a  pretty  strong  probability  that  as*  much  as  156 
quintals  of  fish,  the  amount  required  to  entitle  a  vessel  of  her 
tonnage  to  the  allowance,  were  taken  and  cured. 

This  may  be  all  true,  and  the  vessel  not  escape  forfeiture. 
The  forfeiture  attaches  on  the  practice  of  fraud  and  deceit  in 
obtaining  the  allowance.  The  vessel  may  bring  herself  within 
the  law  as  to  the  time  employed  and  the  amount  of  fish  taken, 
yet  if  the  owner  has  employed  corrupt  evidence  in  obtaining 
the  bounty,  the  vessel  is  forfeited  by  the  express  words  of  the 
statute.  As,  if  part  of  the  fish  had  been  disposed  of  without 
securing  the  proper  evidence,  to  be  submitted  to  the  collector, 
as  to  the  part  thus  sold,  and  the  owner  obtains  the  allowance 
on  false  or  fabricated  evidence,  with  respect  to  fish  taken  not 
in  his  boat  but  in  another ;  this  would  be  fraud  and  deceit, 
which  would  be  followed  by  a  forfeiture.  It  would  be  no 
defence  to  prove  that  the  required  amount  of  fish  was  in  fact 
taken  and  cured.  Again,  if  the  collector  should  improvidently 
pay  the  bounty  to  a  vessel,  which  was  not  in  fact  entitled, 
there  would  be  no  forfeiture  if  the  owner  had  practised  no 
fraud  or  deceit  in  obtaining  it.     The  forfeiture  attaches  not 
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upon  the  payment  of  the  bounty  to  a  vessel  not  entitled  to  it, 
bnt  to  the  act  of  obtaining  it  by  fraud  and  deceit. 

*  The  question  then  is,  whether  such  fraud  has  been  [*  23] 
employed  in  the  present  case.  The  only  evidence  which 
implicates  the  vessel,  is  that  of  Sweetland.  He  states  that  he 
was  with  Snow,  the  skipper,  one  trip  in  the  Swallow,  in  the 
month  of  October ;  fhat  while  lying  at  M atinicus,  where  she 
usually  went  for  a  harbor,  he  had  a  conversation  with  the  skip- 
per on  the  subject  of  obtaining  the  bounty,  and  Snow  gave  him 
to  understand  that  he  intended  to  obtain  it  by  corrupt  evidence ; 
that  while  they  were  in  the  harbor,  they  landed  a  small  quan- 
tity of  fish,  which  were  sold  to  Mr.  Buck,  a  trader,  who  gave 
a  receipt  for  them.  This  receipt,  the  witness  thinks  was  writ- 
ten by  Snow  before  he  left  the  vessel,  and  was  for  a  larger 
quantity  of  fish  than  in  fact  were  sold  to  Buck.  The  witness 
did  not  read  it  himself,  but  heard  Snow  read  it,  and  the  exact 
amount  of  fish  expressed,  he  does  not  pretend  to  recollect 
Buck  at  first  declined  to  sign*  the  receipt,  but  at  last  consented, 
and  the  witness  understood  from  Snow  that  he  intended  to 
use  this  in  obtaining  the  bounty.  If  a  receipt  thus  obtained 
were  used,  there  cannot  be  a  doubt  but  it  was  a  fraud,  which 
would  work  a  forfeiture.  But  it  is  to  be  remarked  that  the 
fact  rests  on  the  unsupported  testimony  of  a  single  witness. 
An  attempt  has  been  made  to  discredit  him,  but  I  can  see  no 
sufficient  reason  for  leaving  his  testimony  out  of  the  case.  I 
admit  it  as  far  as  it  goes.  But  it  proves  at  most  that  Snow 
at  one  time  had  an  intention  of  using  fraudulent  means  to 
obtain  the  bounty,  not  that  he  actually  used  it ;  and  it  is  not 
in  proof,  by  other  testimony,  that  this  receipt  was  used.  This 
is  not  such  proof  as  is  required  to  justify  a  decree  of  forfeiture. 

The  next  allegation  in  the  libel  relied  upon  is,  that  the 
Swallow  was  employed  in  another  trade  than  that  for  which 
she  was  licensed,  and  is  forfeited  under  the  32d  section  oij^the 
Coasting  Act  of  February  13,  1793.  The  facts  are  not  dis- 
puted.    At  one  time,  when  she  was  on  her  wa]^to  the  fishing 
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KHMitid,  nhn  f()tH'li(*(l  at  the  Green  Islands  and  took  tw'elve  or 
ihWirru  hlicrp,  and  carried  them  to  Matinicus;  and  two  or 
flirr<*  ilnyn  aft(»r,  when  returning  home,  she  took  from 
(•y||  •  MfitiniciiH,  four  or  five  neat  cattle,  and  landed  them 
Hi  'rh<>rniiHton.  8hc  does  not  appear  to  have  gone  out 
of  Urr  w«y,  or  to  have  been  detained  at  most  more  than  an 
hour  op  two  ill  the  whole  of  the  business.  There  is  no  evi- 
ih«nci'  (hilt  fhiM  wuH  done  for  hire;  with  respect  to  the  sheep, 
iiw  prnof  Ih  iUni  it  wan  not,  and  such  is,  I  think,  the  presump- 
llnn  III  fhn  other  caHC.  They  appear  to  have  been  merely  acts 
of  |/o(mI  tifi^^hl)orhood,  which  fishermen  in  that  place  are  in 
tho  hiililt.  of  (loin^  for  each  other,  and  for  which  no  compen- 
NMtlon  Ih  expi'cted,  except  in  the  way  of  similar  favors. .  It  is 
ftJHO  worthy  of  reiimrk,  that  the  sheep  and  cattle  were  not  sold, 
Ifitt.  merely  removed  from  one  part  of  a  man's  farm  to  another, 
there  lii«liif(  no  eonveyance  by  land. 

Ih  tliJN  einployin^  the  vessel  in  a  trade  within  the  riieaning 
of  till'  MvM  He<ttion  of  the  act?  It  has  been  well  settled  by  a 
viirlely  of  declHioiiK  that  the  forfeiture  of  this  section  attaches 
In  i^vrry  eiine  of  tradinp;,  of  whatever  nature  and  with  what- 
ever obji'ct,  which  iH  not  expressly  within  the  license.  The 
tlduf  ICIizn^  2  Cirtll.  4.  The  revenue  and  navigation  laws  of 
the  roiiiitry  eoiiHtitutiJ  a  system  framed  for  the  protection  of 
^reiit.  public  liiterestH,  and  is  of  a  very  unbending  character. 
If  II  pnrty  Imih  a  ease  which  presents  equitable  grounds  for 
relief,  that  inuHt  be  sought  in  another  quarter.  The  only  duty 
which  the  (!ourt  has  to  perform  is  to  administer  the  law  ac- 
<jor(liiig  to  ilH  obvious  import,  but  the  court  is  not  called  upon 
to  give  a  nt rained  construction  of  those  laws,  so  as  to  include 
cancH  which  are  not  within  the  meaning  of  the  words  in  tfieir 
ordinary  acceptation.  I  have  looked  into  the  cases,  and  do 
not  find,  what  indeed  could  hardly  be  expected,  a  case  pre- 
cis4|  like  the  present.  They  are  all  cases  of  trade  in  the 
common  acceptation  of  the  word,  the  conveyance  of  merchan- 
dise in  the  or^nary  course  of  commercial  transactions.      The 
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Active^  7  Cranch,  100,  was  laden  with  provisions,  and  mani- 
festly intended  for  a  foreign  voyage.  The  Three  Brothers^  1 
GralL  140,  parchased  in  a  foreign  port  a  considerable  quantity 
of  fish,  and  was,  in  every  sense  of  the  word,  engaged  in  trade. 
The  Two  Friends^  1  Gall.  118,  had  taken  on  board 
•upwards  of  one  hundred  barrels  of  flour,  and  was  [*25] 
avowedly  destined  from  Boston  to  Chelsea,  but  proba- 
bly for  a  very  different  voyage.  The  Boat  Eliza^  2  Gall.  4,  had 
taken  on  board,  on  freight,  a  quantity  of  wine  and  provisions, 
and  was  seized  while  in  pursuit  of  a  foreign  vessel,  for  which 
she  was  destined,  and  that,  probably,  an  enemy.  All  these  cases 
are  widely  different  from  the  present  They  are  all  clearly  cases 
of  engaging  in  a  trade,  in  the  usual  meaning  of  the  word,  and 
they  undoubtedly  show  that  a  single  act  of  trading,  beyond 
the  authority  of  the  license,  is  fatal.  But  can  it  in  propriety 
of  language  be  said  that  if  a  small  fishing  schooner,  employed 
in  the  coast  fisheries,  while  on  her  way  to  or  from  the  fishing 
grounds,  takes  a  few  articles  of  provisions,  or  a  few  cattle,  at 
one  place  and  drops  them  at  another,  without  being  diverted 
fifom  her  course  or  occupation,  and  without  any  contract  of 
hire  or  compensation,  or  expectation  of  compensation,  except 
that  of  a  reciprocation  of  the  same  offices  of  good  neighborr 
hood  on  another  occasion, — can  a  vessel,  under  such  circum- 
stances, be  said  to  be  engaged  in  a  trade  within  the  meaning 
of  the  law  ?  This  would  be  extending  the  restrictions  of  the 
law  further  than  any  decision  has  yet  carried  them.  I  cannot 
think  that  this  kind  of  interchange  of  neighborly  acts  falls 
within  the  words  or  policy  of  the  law. 

I  decree  a  restoration  of  the  boat,  but  shall  certify  probable 
cause  of  seizure. 

♦  2* 
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[•26]   Ax  Open  Boat  and  Cargo,  —  Ricker,  claimant. 
Three  Puncheons  of  Rum,  —  Ricker,  claimant. 

A  case  arising  upon  the  construction  of  the  decision  of  the  commissioneTS 

under  the  fourth  article  of  the  treaty  of  Ghent 
The  small  island  called  Pope's  Folly,  in  the  Bay  of  Passamaquoddy,  is  within 

the  jurisdiction  of  the  United  States. 

June  Term,  1823.  —  These  two  cases,  arising  out  of  the 
same  facts,  and  involving  the  same  principles  of  law,  were 
considered  and  argued  together  as  one  case.  The  facts  are 
fully  stated  in  the  opinion  of  the  court  Shepley,  District- 
Attorney,  for  the  United  States,  Longfellow  for  the  claimant 

Ware,  District  Judge. 

These  two  cases,  growing  out  of  the  same  transactions,  and 
depending  on  the  same  facts,  have  been  argued  together  as 
one  case,  nor  do  I  see  any  cause  for  making  a  distinction 
between  them.  Upon  the  evidence  which  has  been  produced 
the  decision  of  one  must  determine  the  fate  of  the  other. 

The  history  of  the  case,  as  it  comes  from  the  witnesses,  is 
shortly  this.  A  few  days  before  the  seizure  was  made,  an 
English  vessel  called  the  Ocean,  of  which  the  claimant,  Capt 
Ricker,  was  master,  arrived  in  the  bay  of  Passamaquoddy, 
with  a  cargo  of  from  forty  to  fifty  puncheons  of  rum.  Where 
she  was  from  does  not  appear,  but  it  is  suggested  by  some  of 
the  witnesses  that  the  rum,  having  been  imported  into  the 
neighboring  province,  subject  to  a  duty  there,  but  entitled  to  a 
drawback  on  its  reexportation,  the  object  of  the  owner  was  to 
obtain  this  drawback  by  a  pretended  exportation  to  the  United 
States,  and  then  smuggle  it  back  into  Campobello.  In  pur- 
suance of  this  plan,  or  whatever  may  have  been  the  real  des- 
tination of  the  cargo,  the  Ocean  came  to  anchor  a  little  to  the 
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*  south-eastward  of  a  small  island  known  by  the  name  [*27] 
of  Pope's  Folly,  situated  between  Fredferick  Island  and 
Campobello,  and  in  a  line  drawn  from  the  eastern  shore  of 
Lubec  at  low  water  to  Dudley  Island.  hile  she  remained  in 
that  situation  the  rum  was  unladen,  and  put  on  board  of  an 
American  vessel,  the  Atlantic,  Capt.  Richardson,  master.  The 
Atlantic  remained  with  the  rum  on  board  in  the  place  where  she 
received  it,  three  or  four  days,  taking  in  a  cargoof  gypsum,  wheh, 
having  completed  her  cargo  and  got  ready  for  sea,  and  the 
rum  remaining  on  .board  undisposed  of,  it  became  necessary  to 
remove  it  again,* and  it  was  transferred  to  the  Commerce, 
Capt  Drinkwater.  The  Commerce,  soon  after  the  rum  was 
put  on  board,  moved  up  and  came  to  Anchor  to  the  northward 
of  Pope's  Folly.  She  having  completed  her  cargo  in  three  or 
four  days,  and  being  ready  to  sail,  it  became  necessary  again 
to  make  some  provision  for  the  rum.  Twenty  puncheons 
were  landed  on  Campobello,  and  put  into  Mr.  McLain's  store, 
and  in  the  following  night,  eight  were  put  on  board  the  open 
boat  in  question,  which,  in  the  morning,  was  seized,  with  the 
rum  in  it,  to  the  south-eastward  of  this  island.  The  Com- 
merce drifted  during  the  night,  and  the  three  puncheons  were 
seized  in  her,  in  the  morning,  while  lying  south-westerly  from 
Frederick  Island.  All  these  transfers  of  the  rum,  from  vessel 
to  vessel,  were  made  while  the  vessels  were  lying  near  to 
Pope's  Folly,  and  nearer  to  that  than  to  any  other  land. 

If  these  transactions  took  place  while  the  vessels  were  lying 
within  the  waters  of  the  United  States,  there  cannot  be  a  doubt 
that  a  forfeiture  attaches,  under  the  50th  section  of  the  Col- 
lection Act  of  March  2,  1799.  The  law  annexes  the  forfeit- 
ure to  every  unlading  of  goods  brought  from  a  foreign  portj 
without  a  permit  from  the  collector,  whatever  may  be  the  pre- 
text "Where  the  law  has  made  no  exception,  the  court  can 
make  none.  Admitting,  therefore,  the  object  to  have  been,  what 
was  suggested  by  some  of  the  witnesses,  and  insisted  upon 
at  the  argument,  not  to  land  the  goods  in  the  United  States, 
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but  to  smuggle  them  into  Campobello,  in  fraud  of  the 
[•28]   British  revenue  laws,  this  intention,  •if  fully  proved, 

would  not  withdraw  them  from  the  forfeiture  annexed  to 
the  act  by  our  law.  If  it  be  true,  as  ai^ed  by  the  counsels  for 
the  claimant,  that  the  courts  of  this  country  will  not  lend  their 
powers  to  enforce  the  revenue  laws  of  a  foreign  country,  and 
this  is  admitted  to  be  in  conformity  with  the  usage  of  all  na- 
tions, it  is  equally  true,  that  if  foreigners  choose  their  station 
within  our  territory,  from  which  to  commit  frauds  upon  their 
own  government,  they  must  take  care,  at  least,  so  to  manage 
their  business  as  not  to  violate  our  laws.  The  common  prac- 
tice of  commercial  nations,  not  only  to  connive  at  the  frauds 
committed  by  their  subjects  upon  the  revenue  laws  of  other 
countries,  but  even  indirectly  to  favor  them,  has  been  carried 
quite  as  far  as  is  consistent  with  a  wise  policy ;  for  a  wise  policy 
cannot  often  be  in  opposition  to  an  honest  one,  and  it  has  been 
carried  somewhat  further  than  can  be  vindicated  on  any  prin- 
ciples of  sound  morality.  Pglhier  Traite  Des  Assurances^  No. 
58.  The  argument!  however,  would  require  this  court  to  go  one 
step  further  on  this  questionable  ground  than  any  court  has 
yet  gone,  and  that  is,  to  admit  the  avowed  intention  of  violat- 
ing the  revenue  laws  of  a  neighboring  and  friendly  nation,  as 
an  excuse  for  violating  our  own. 

The  whole  case  turns  upon  a  single  fact,  whether  the  unlad- 
ing alleged  in  the  libel,  took  place  within  the  waters  of  the 
United  States,  or  not ;  whether  it  was  upon  the  American  or 
British  side  of  the  jurisdictional  line ;  and  this  depends  upon 
another,  and  that  is,  whether  the  small  island  called  Pope's 
Folly,  in  the  vicinity  of  which  the  unlading  took  place,  belongs 
to  the  United  States  or  to  Great  Britain.  The  acts  com- 
plained of  as  the  ground  of  forfeiture,  were  done  near  this 
island,  and  much  nearer  to  it  than  to  the  island  of  Campo- 
bello. Assuming  that  it  belongs  to  the  United  States,  and 
it  will  follow,  from  the  well-established  principles  of  the  laws 
of  nations,  that  the  right  of  exclusive  jurisdiction  extends  to 
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the  middle  of  the  channel,  at  low  water,  between  the  two 
islands.  The  whole  of  the  waters  are  common  to  both  nations 
for  the  purposes  of  navigation,  as  a  common  highway, 
but  the  exclusive  *  rights  of  the  two  nations  meet  in  the  ['29] 
centre  or  thread  of  the  channel.  The  Fame,  3  Mason, 
147.  The  laws  of  each  country  extend  in  their  full  vigor  up  to 
this  line,  without  leaving,  as  seems  to  have  been  imagined  by 
persons  in  the  habit  of  trading  in  that  quarter,  a  space  or  belt 
of  neutral  ground,  where  the  laws  of  both  countries  may  be 
set  at  defiance. 

It  is  contended  by  the  counsel  for  the  claimant,  that  what- 
ever claims  the  United  States  might  formerly  have  had  to  thia 
island,  the  decisign  of  the  commissioners  under  the  fourth  arti- 
cle of  the  treaty  of  Ghent  has  finally  and  definitively  estab- 
lished it  as  belonging  to  Great  Britain.  The  terms  used  by 
the  commissioners  are,  it  must  be  admitted,  sufficiently  com- 
prehensive to  support  this  position.  In  their  report,  they 
say  that  they  "  have  decided,  and  do  decide,  that  Moose 
Island,  Dudley  Island,  and  Frederick  Island  do,  and  each  of 
them  does,  belong  to  the  United  States ;  and  that  all  the  other 
islands,  and  each  and  every  of  them,  in  the  Bay  of  Passama- 
quoddy,  do  belong  to  his  Britannic  Majesty."  This  is  undoubt- 
edly language  of  the  most  comprehensive  import,  and  as  this 
island  is  situated  in  the  Bay  of  Passamaquoddy,  and  is  not 
one  of  the  islands  named  as  belonging  to  the  United  States, 
if  there  is  no  principle  of  interpretation  by  which  the  univer- 
sality of  the  words  can  be  limited  in  their  operation,  the  island 
in  question  must  clearly  belong  to  Great  Britain.  But  there 
are  [insuperable  objections  to  taking  the  language  of  the  com- 
missioners in  its  largest  signification.  It  would  give  to  their 
decision  an  operation  which  cannot  be  supposed  to  have  been 
intended.  This  will  be  apparent  by  adverting  to  the  topog- 
raphy of  the  bay,  and  the  islands  within  it.  The  three 
islands,  named  in  the  decision  as  belonging  to  the  United 
States,  namely.  Moose  Island,  Frederick  Island,  and  Dudley 
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Island,  lie  nearly  in  a  right  line  drawn  from  the  south-eastern 
extremity  of  the  town  of  Perry,  on  the  right  bank  of  the 
Schoodiac,  to  Lubec  Point  and  West  Quoddy  Head.  Between 
these  islands  and  the  American  shore,  there  are  a  number  of 

small  islands,  some  of  them  inhabited,  and  several  lying 
[•30]   close  to  the  shore  of  the  main  land.    Our  title  to  *  these 

has  never,  at  any  stage  of  the  controversy,  been  called  in 
question.  If  we  are  to  give  to  the  words  of  the  commission- 
ners  their  most  extensive  operation,  all  these  islands  must  be  as- 
signed to  GreatBritain,  and  the  consequence  will  be  that,  while 
the  United  States  possess  Moose,  Frederick,  and  Dudley  Islands, 
in  front.  Great  Britain  will  possess  six  or  seven  small  islands, 
in  the  rear,  situated  between  them  and  the  main  land  of  the 
American  shore.  Such  cannot  reasonably  be  supposed  to 
have  been  the  intention  of  the  commissioners.  Some  prin- 
ciple of tinterpretation  must  be  adopted,  that  will  not  involve 
so  glaring  an  absurdity,  and  one  fraught  with  so  much  incon- 
venience to  both  parties. 

By  taking  into  view  the  state  of  the  controversy  between 
the  two  countries  respecting  the  title  to  the  islands  in  the  Bay 
of  Passamaquoddy,  as  it  stood  at  the  time  of  the  decision  of 
the  commissioners,  a  key  will  be  found  to  an  interpretation  of 
their  report,  consistent  with  the  interests  of  both  parties.  The 
dispute  commenced  at  a  very  early  period  after  the  peace  of 
1783.  The  British  claimed  all  the  islands  in  the  bay,  as  being 
originally  a  part  of  the  Province  of  Nova  Scotia,  while  the 
line  claimed  on  the  part  of  the  United  States,  would  include 
a  large  part,  if  not  all  of  them,  within  our  limits.  In  the  pro- 
cess of  the  controversy,  the  debatable  ground  was  narrowed 
down  jjrincipally  to  four  islands,  namely,  to  Moose,  Frederick, 
and  Dudley  Islands,  in  the  Bay  of  Passamaquoddy,  and  Grand 
Manan  in  the  Bay  of  Fundy.  As  early  as  1785,  the  British 
provincial  authorities  attempted  to  enforce  their  jurisdiction 
over  the  three  first-mentioned  islands.  The  sheriff  of  Char- 
lotte county  summoned  from  there  grand-jurors  to  attend  the 
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county  court,  but  the  government  of  Massachusetts  resisted 
these  attempts,  and  was  supported  in  its  resistance  by  the  Con- 
tinental Congress ;  and  at  one  time  it  seems  to  have  been  con- 
templated to  resist  the  peace  officers  of  the  province,  and  to 
protect  the  inhabitants,  if  it  should  become  necessary,  by  an 
armed  force.  The  Nova  Scotia  authorities  never  succeeded 
in  enforcing  their  jurisdiction  in  these  islands.  But  possession 
was  taken,  by  the  British,  of  Grand  Manan,  grants 
•  made  to  private  purchasers,  and  settlements  effected,  [*31] 
under  the  authority  of  the  Provincial  government ;  so 
that  on  the  breaking  oat  of  the  war  of  1812,  the  British  had  pos- 
session of  Grand  Manan,  and  the  United  States  of  Moose,  Dud- 
dley,  and  Frederick  Islands,  each  party  claiming  title,  so  far  as 
regards  these  islands,  not  only  to  what  was  in  its  possession,  but 
also  to  what  was  in  possession  of  the  other  party.  With  respect 
to  all  the  other  islands  in  the  Bay  of  Passamaquoddy,  which 
are  very  numerous,  each  party  seems  tacitly  to  have  dropped 
its  pretensions  to  those  which  were  in  possession  of  the 
other.  Waite's  Stale  Papers^  vol.  10,  p.  10-40;  lb.  vol.  3,  p. 
117-120.  Of  these,  by  far  the  greatest  portion,  both  in  num- 
ber and  value,  were  in  the  possession  of  the  British.  Those 
in  the  possession  of  the  United  States  were  but  few  in  num- 
ber, all  of  them  small,  some  uninhabited,  and  some  of  too  in- 
considerable importance  to  have  acquired  a  name.  No  one  of 
them  is  named,  so  far  as  I  have  been  able  to  learn,  in  any 
stage  of  the  controversy,  and  their  position  is  such  that  the 
title  of  the  three  principal  islands,  which  I  have  mentioned, 
being  settled  to  be  in  the  United  States,  these  follow  of  course. 
While,  on  the  other  hand,  of  those  not  named  in  the  commis- 
sioners' report,  and  in  the  possession  of  Great  Britain,  two, 
which  have  been  formerly  claimed  by  the  United  States, 
namely,  Campobello  and  Deer  Island,  are  of  considerable 
magnitude,  have  extensive  settlements,  and  a  number  of 
smaller  islands  as  dependencies,  which  must  follow  their  fate. 
The  commissioners  have  named  in  their  report  only  these 
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islands,  the  title  to  which  was  considered,  at  that  time,  as  lia- 
ble to  serious  doubts,  and  which  may  be  said,  in  fact,  to  have 
embraced  the  whole  of  the  disputed  ground.  Three  of  these 
had  been  in  the  actual  possession  of  the  United  States  from 
the  peace  of  1783,  to  the  war  of  1812,  and  to  these  the  title 
of  the  United  States  was  confirmed;  one  had,  in  like  mahner, 
been  in  the  possession  of  Great  Britain,  and  her  title  was  con- 
firmed to  that     Why  the  commissioners  did  not  proceed  to 

name  the  other  islands  in  the  Bay  of  Passamaquoddy, 
[•32]   the  title  to  which  was  referred  to  their  *  decision,  is  not 

for  me  to  say.  But  any  one  who  will  look  into  a  chart 
of  the  bay  will  easily  be  satisfied  that  any  attempted  enumera- 
tion would  probably  be  incomplete.  In  deciding,  also,  on  the 
title  to  Grand  Manan,  no  notice  is  taken  of  the  large  number  of 
small  islands  which  would  naturally  follow  the  principal,  as  de- 
pendencies, and  which,  as  well  as  that,  were  in  the  actual  or  con- 
structive possession  of  Great  Britain.  It  would,  as  it  appears 
to  me,  be  an  unwarrantable  construction  of  the  report,  to  hold 
that  it  leaves  the  title  to  these  islands  undecided  ;  yet  if  they 
do  not  follow  as  accessories  of  Grand  Manan,  they  must  be 
considered  as  still  in  controversy,  for  their  geographical  posi- 
tion leaves  the  title  involved  in  the  same  uncertainty  as  that 
of  the  principal  island.  It  seems  to  me  that  a  fair  construc- 
tion of  the  report  confirms  to  both  parties  their  title  to  the 
islands,  as  they  w^ere  held  by  actual  possession  and  occupa- 
tion, from  1783  to  1812.  This  is  the  principle,  or  at  least  the 
effect  of  the  decision,  as  to  the  islands  which  are  specifically 
named,  and  which,  in  point  of  fact,  constituted  the  whole 
subject-matter  of  controversy,  at  the  time  when  the  decision 
was  made. 

The  difficulty  which  this  construction  has  to  encounter,  is 
in  the  general  words,  by  which  all  the  other  islands  in  the  Bay 
of  Passamaquoddy,  except  the  three  named,  are  decided  to 
belong  to  Great  Britain.  If  we  take  the  language  of  the 
decision  literally,  it  will  put  Great  Britain  in  possession  of  six 
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or  seven  small  islands,  lying  directly  between  Moose,  Fred- 
erick, and  Dudley  Islands,  and  the  main  land  on  the  United 
States  side  of  the  bay,  and  to'which  she  has  never  preferred  a 
claim ;  a  result  which  we  cannot  suppose  to  have  been  in  the 
intention  of  the  commissioners.  The  amount  of  territory  in- 
volved is  but  of  trifling  value,  but  it  w^ould  introduce  a  con- 
fusion and  uncertainty  in  the  jurisdictional  line,  extremely 
inconvenient  to  both  parties,  and  multiply  the  embarrassments 
already  sufficiently  perplexing,  in  the  w^ay  of  enforcing  the 
revenue  laws  of  both  governments.  A  reasonable  construction 
may  be  given  to  the  decision,  which  will  not  involve 
such  a  glaring  absurdity,  *  and  one  fraught  with  so  much  [*33] 
inconvenience,  by  supposing  the  intention  to  be  to  con- 
firm the  title  of  Great  Britain  to  Deer  Island  and  Campobello 
and  their  dependencies,  which  had  formerly  been  in  contro- 
versy, and  extinguish  any  claim  which  the  United  States  might 
be  supposed  to  have  to  them. 

Adopting  this  construction  of  the  commissioners'  decision, 
that  it  assigns  to  each  party  a  title  according  to  its  posses- 
sion, as  it  was  held  in  1812,  it  becomes  important  to  inquire 
which  party  had  the  possession  of  Pope's  Folly  at  that  time. 
This  is"  a  small  island,  situated  between  Frederick  Island  and 
Campobello,  and  nearer  by  one  half  to  Campobello  than 
Frederick  Island.  It  does  not  contain  more  than  half  an  acre 
of  land,  and  the  title  is  of  importance  only  as  affecting  the 
jurisdictional  line.  It  is  uninhabited,  and  its  name,  if  it  can 
properly  be  said  to  have  one,  does  not  occur  in  any  part  of 
the  controversy  respecting  these  islands,  so  far  as  I  have  been 
able  to  learn.  The  small  size  and  little  value  of  this  island 
may  be  presumed  to  be  the  cause  why  no  direct  or  conclusive 
evidence  of  possession  is  shown,  and  the  court  is  left  to  grope 
its  way  by  such  faint  lights  as  the  case  affords.  It  is  in  evi- 
dence that  the  principal  ship  channel  is  between  this  island 
and  Campobello.  Though  the  passage  next  to  Frederick 
Island  is  wider,  and  as  deep,  this  is  the  most  direct,  con- 
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v«^riiciit,  and  most  uaually  taken.     Vessels  coming  up  the  bay, 
pravi-.Ml  through  it  without  changing  their  course ;  but  to  take 
Uw.  w<'Ht«rn  passage  they  alter  their  course  nearly  at  right 
flriKlcH,  ond  come  down  into  the  harbor  of  Lubec,  and  then 
nn;  obliged  to  bend  round  and  get  back  precisely  upon  the 
JliU!  lh«7  had  left.     It  is  further  proved  that  the  jurisdictional 
Jin«  h«M  always  been  considered  as  being  between  this  island 
Mild  C'lirnpobello,  leaving  it  consequently  in  the  waters  of  the 
lUiUM  HUiU-H.     The  evidence  on  both  sides  is,  that  this  is  the 
liiK!  which  has  been  heretofore  acknowledged,  and  that  which 
Jmih  hi'i'H  practiwd  upon  by  the  revenue  officers  of  both  countries. 
'I'h<'M»!  rircumstanccB,  going  to  show  the  common  opinion  of  the 
inhabitants  living  on  the  spot,  are  entitled  to  some  weight 
faij  in  Uus  abHcnce  of  all  'contradictory  evidence.    It  is  also 
to  i)«  further  remarked  that  the  legislature  of  Massa- 
c-UuHHUi  hau  twice  legislated  upon  the  idea  that  this  island 
wan  coini)rchcnded  within  the  territory  of   that   Common- 
Wi-alth.     It  appears  to  have  been  included  within  the  limits 
of  til.!  U)wn  of  Eastport,  by  the  act  incorporating  that  town, 
and  when  the  town  was  divided,  and  a  part  erected  into  a 
IH'W  <rori,oration  by  the  name  of  Lubec,  this  island  was  in- 
chjd...d  within  the  latter  town,  by  the  name  of  Green  Island. 
I'rom  th(!HC  facts,  and  in  the  absence  of  aU  contradictory  evi- 
dinioa,  though  the  island  has  never  been  actually  occupied,  I 
feel  bound  to  say  that  it  has  been  constructively  in  the  posses- 
«ion  of  the  United  States,  and  it  results  from  the  construction 
gi  veil,  to  the  decision  of  the  commissioners,  that  the  title  is  in 
the  United  States.    It  follows  as  a  necessary  consequence  that 
the  unlading  was  within  the  territorial  jurisdiction  of   the 
United  States,  and  the  goods  are  forfeited  under  the  50th  sec 
tion  of  the  Collection  Act. 
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•The  Elizabeth  and  Jane, — Y^rinsi,  claimant.  [*35] 

In  cases  of  salvage,  the  salTors,  though  interested,  are  admitted  as  witnesses, 
from  necessity. 

In  cases  of  derelict,  the  usual  allowance  of  salvage  is  one  moiety  of  the 
property  saved.  But  the  rule  is  not  inflexible,  and  a  greater  or  less  pro- 
portion may  be  allowed,  according  to  the  case. 

June  Termy  1823.  —  This  was  a  libel  for  salvage,  by  John 
Sylvester,  master  of  the  schooner  Merit,  for  himself  and  the 
crew,  against  the  wreck  of  the  brig  Elizabeth  and  Jane  and 
her  cargo,  found  derelict  at  sea,  and  with  considerable  labor 
and  some  danger  brought  by  the  libellants  into  Harpswell. 
The  material  facts  proved  were,  that  the  Merit,  on  her  return 
passage  from  Tortola  to  Bath,  fell  in  with  the  wreck  of  the 
Elizabeth  and  Jane,  about  twenty  leagues,  as  they  supposed, 
to  the  south-east  of  Seguin  Light,  at  the  mouth  of  the  Ken- 
nebec river.  Upon  going  on  board,  they  found  her  loaded 
with  a  cargo  of  mahogany ;  her  foremast  was  gone,  her  main- 
mast cut  half  offi  her  sails  and  rigging  in  a  ruinous  condition, 
and  the  brig  herself  perfectly  filled  with  water.  On  finding 
her  in  this  hopeless  condition,  the  crew  of  the  Merit  at  first 
doubted  their  ability  to  get  her  into  port,  and  therefore  they 
proceeded  to  strip  her  of  such  of  her  remaining  rigging  as  was 
most  valuable  and  least  injured,  and  transfer  it  to  the  Merit. 
After  being  about  six  hours  employed  in  this  labor,  they  deter- 
mined to  make  the  attempt  to  tow  the  wreck  into  port.  She 
was  accordingly  taken  in  tow.  There  being  a  fresh  breeze,  and 
a  pretty  heavy  swell  of  the  sea,  the  towing  was  attended  with 
considerable  difficulty.  From  the  swell,  and  the  consequent 
yawing  of  the  wreck,  the  fasts  were  several  times  parted.  At 
one  time  the  Merit,  with  the  wreck,  were  in  imminent  danger  of 
being  driven  on  a  reef  of  rocks,  and  the  salvors  had 
nearly  come  to  the  determination  of  abandoning  'the   [*36] 
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wreck,  for  their  own  safety.  Fortunately  they  persevered,  and 
in  a  little  short  of  four  days  from  the  time  the  wreck  was  taken 
in  tow  thry  arrived  safe  at  Harpswell.  During  the  whole  period, 
by  niglit  and  by  day,  the  salvors  were  obliged  frequently  to 
pans  and  repass  from  the  wreck,  a  service  that  wm  attended 
with  more  diffleulty  in  consequence  of  the  leaky  condition  of 
their  own  vessel.  Tho  wind  was  fresh,  but  the  navigation 
was  not  represented  as  attended  with  unusual  dangers.  The 
case  was  argued  by  Ames,  for  the  libellants,  and  Whitman^ 
for  the  respondents. 

Wauk,  District  Judffe. 

As  tho  whole  proof  in  this  case  is  derived  from  the  testi- 
mony of  the  salvors  themselves,  being  interested  testimony, 
and  that  of  the  actors  in  the  transaction,  it  is  upon  general 
prineiplcH,  fairly  open  to  the  remarks  of  the  respondent's  coun- 
sel, as  being  liable  to  receive  a  coloring  from  the  interest  or 
feelings  of  tho  witnesses.  They  have  a  direct  interest  in  mag- 
nifying the  (llfliculties  and  dangers  of  the  service,  because  it 
is  wt»ll  luulerstood  by  them  that  these  are  always  taken  into 
consideration  in  determining  the  amount  of  the  salvage  ;  and 
it  IS  contended  that  in  this  case  the  story  -of  the  witnesses 
bears  evident  marks  of  exaggeration.  It  is  said  that  the 
wreck  eould  not  have  been  twenty  leagues  from  Seguin,when 
fotind  by  the  salvors,  as  well  from  the  ascertained  situation  of 
the  Merit  the  day  before,  as  from  the  fact  that  in  six  hours* 
towing,  witli  an  unfavorable  wind  part  of  the  time,  they 
l)ronght  Heguin  Light  in  sight,  at  a  distance  not  exceeding 
fiv(5  leagues.  The  entry  in  the  log-book,  stating  the  supposed 
situation  of  the  wreck,  is  an  interlineation,  and  this,  it  is  con- 
tended, is  an  after-thought,  interpolated  after  the  regular  entry 
of  the  events  of  the  day.  It  must  be  admitted  that  the  ap- 
pearance of  the  log-book  favors  the  supposition,  and  if  the 
place  where  the  wreck  was  found  formed  a  material  ingredient 
in  the  case,  the  argument  drawn  from  it  would  deserve  careful 
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consideration.     At  any  rate,  if  it  were  an  interpolation,  made 
with   a  fraudulent   view   of    enhancing   the    salvage, 
*  it  deserves  severe  reprehension.  But  there  is  no  reason   [*37] 
for  believing  that  all  the  salvors  participated  in  the  act 

In  cases  of  salvage,  it  usually  happens  that  the  salvors  are 
the  only  persons  by  whom  the  most  important  and  material 
facts  which  go  to  determine  the  rate  of  salvage  ca^e  proved, 
as  no  others  are  present  They  are  therefore  admitted,  from 
the  necessity  of  the  case,  as  witnesses,  in  order  that  services 
entitled  to  a  generous  remuneration,  as  well  upon  principles 
of  public  policy  as  private  justice,  may  not  go  unrewarded. 
As  the  law  admits  their  testimony  in  their  own  case,  by  a 
special  exception  to  the  general  rule  of  evidence  in  their  favor, 
they  are  bound  to  disclose  the  facts  in  all  fairness  and  candor. 
And  it  ought  to  be  an  inducement  to  this,  that  it  is  the  known 
habit  of  courts  of  admiralty  to  allow  on  these  occasions  a 
liberal  and  generous  reward.  It  is  not  simply  a  compensation 
graduated  by  the  amount  of  labor,  and  the  degree  of  danger 
attending  the  service,  but  looking  to  the  general  interest  and 
security  of  commerce,  the  courts  allow  such  a  reward  as  will 
operate  as  a  bounty  to  induce  men  who  are  fearless  of  danger, 
•  and  familiar  with  the  perils  of  the  sea,  to  adventure  on  these 
hazardous  enterprises.  And  there  is  another  consideration 
which  enters  into  these  cases  as  a  motive  for  compensating 
these  services  with  a  free  and  liberal  hand,  which  applies  to 
the  matter  now  under  consideration.  It  is  to  take  from  the 
salvors  the  temptation  to  fraud,  dishonesty,  and  embezzlement. 
It  is  to  reward  their  honesty  and  integrity,  as  well  as  their 
enterprise  and  courage.  With  this  known  liberality  of  prac- 
tice, every  court  would  witness  with  great  regret  any  attempt 
on  the  part  of  the  salvors  to  enhance  the  rate  of  salvage  by 
false  pretensions  and  exaggerated  accounts  of  the  dangers 
and  difficulties  of  the  service.  Positive  fraiid„  as  embezzle- 
ment, is  punished  by  a  forfeiture  of  salvage.  And  should  it 
be  found  that  the  salvors,  by  false  pretences  and  fraudulent 
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misrepresentations,  endeavored  to  impose  a  belief  of  imagin- 
ary dangers,  and  hardships  which  had  never  been  encountered, 
if  the  court  should  not  think  itself  bound  to  visit  such 
[•38]  disingenousness  with  an  absolute  forfeiture  of  all  •sal- 
vage, it  might  feel  it  to  be  a  duty  to  admonish  the  sal- 
vors of  the  obligation  of  truth  and  fairness,  by  the  allowance 
of  a  dimiiM|hed  salvage.  For  while  Courts  of  Admiralty  are 
habitually  liberal  in  awarding  a  generous  compensation,  they 
require  of  the  salvors  the  utmost  honesty  and  good  faith. 

In  the  present  case,  however,  except  the  suspicious  appear- 
ance of  the  log-book,  and,  supposing  it  to  be  a  fraudulent  in- 
terpolation, as  the  counsel  for  the  claimants  contend,  there  is 
no  ground  for  imputing  the  act  to  all  the  salvors,  I  see  noth- 
ing in  the  evidence  that  wears  the  appearance  of  an  attempt 
to  enhance  the  merits  of  the  service  by  an  overcharged  repre- 
sentation of  dangers  and  hardships.  The  whole  story  appears 
exceedingly  natural  and  probable,  and  in  a  just  view  of  the 
case  it  is  quite  immaterial  whether  the  wreck,  when  found, 
was  at  the  distance  of  twenty  leagues  from  Seguin,  or  not. 
The  rate  of  salvage  depends  not  so  much  upon  the  distance 
from  land  at  which  the  property  is  found,  as  upon  the  risk  and 
labor  in  saving  it  The  facts  which  stand  on  evidence  not  i 
easy  to  be  disbelieved,  are,  that  the  salvors  were  employed 
nearly  four  days,  in  severe  and  continued  labor,  both  by  night 
and  by  day,  in  bringing  the  wreck  to  a  place  of  safety.  The 
amount  of  property  put  at  hazard  by  the  salvors,  including 
the  Merit  and  her  cargo,  was,  at  the  lowest  estimate,  3,600 
dollars,  one  half  of  whioh  was  insured.  The  insurance  on  the 
cargo  was  certainly  lost ;  for,  though  a  deviation  to  save  life 
will  not  discharge  the  underwriters,  a  deviation  to  save  prop- 
erty will.  The  insurance  on  the  vessel  being  on  time,  and  not 
for  the  voyage,  whether  the  benefit  of  the  policy  was  lost  or 
not,  ,may  not  perhaps  be  so  certain.  There  may  be  some 
difficulty  in  applying  precisely  the  doctrine  of  deviation  to  a 
vessel  insured  on  time,  yet  it  is,  to  say  the  least,  a  grave  ques- 
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tion  whether,  under  such  a  policy,  she  is  authorized  to  engage 
in  an  enterprise  so  unusual,  and  of  ^ch  extraordinary  hazard, 
and  if  she  were  lost  while  engaged  in  this  service,  it  is  not  by 
any  means  certain  that  the  insurers  would  be  liable  for  the 


With  respect  to  the  rate  of  salvage,  the  general  rule  is 
that  it  *  shall  be  a  liberal  reward,  and  not  limited  to  a  [*39] 
mere  quantum  meruit  for  the  labor  and  service  performed. 
And  this  is  the  only  general  rule  of  universal  obligation  which 
can  be  extracted  from  the  practice  of  nations,  or  from  the  cases 
decided  by  our  own  courts.  The  cases  of  salvage  are  so  various 
in  their  circumstances  and  degrees  of  merit,  that  every  case,  sub-  • 
ject  to  the  rule  that  has  been  mentioned,  must  stand  upon  its 
own  facts,  independent  of  any  positive  rule,  and  free  from  the 
authority  of  precedent  absolutely  binding  on  the  judgment  of 
the  court  But  though  precedents  are  not  conclusively  bind- 
ing, they  present  analogies  which  afford  some. light  to  the 
jlgjlgment  and  fix  some  limits  to  judicial  discretion.  Such  a 
general  guide  the  practice  affords  in  cases  of  derelict.  Ancient- 
ly it  was  a  positive  rule  of  the  Admiralty,  in  these  cases,  to 
allow  one  half  to  the  salvors.  But  this,  as  a  binding  rule,  is 
now  supposed  to  be  obsolete.  The  Aquila,  1  Rob.  34.  It  is, 
however,  in  this  country  still  held  to  be  a  general  rule,  limit- 
ing in  some  degree  the  discretion  of  the  court,  but  yielding  to 
the  peculiar  reason  of  particular  cases.  In  cases  where  the  value 
of  the  property  saved  is  very  large,  and  the  danger  and  labor 
of  saving  it  not  great,  less  than  a  moiety  may  be  considered 
as  an  ample  reward ;  while  in  others,  where  the  amount  of 
property  saved  is  small,  and  the  risk  and  labor  great,  one  half 
might  be  a  very  inadequate  compensation.  The  rule,  there- 
fore, still  considered  in.force  as  a  general  guide  of  judicial  dis- 
cretion, bends  to  the  reason  and  equity  of  particular  cases.    In 

the  case  of  Row  v.  The  Brig ,  1  Mason,  377,  in  which  • 

the  subject  was  learnedly  discussed,  and  all  the  .authorities 
examined,  the  court  say  ih^i  primd  facie  the  salvors  are  entitled 


32  DISTRICT  COURT, 


The  Elizabeth  and  Jane. 


to  a  moiety,  and  it  is  incumbent  on  the  claimant  to  show,  in 

any  particular  case,  that  a  different  measure  ought  tp   be 

applied.     Or  if  the  salvors  claim  a  larger  share,  it  belongs  to 

them  to  extract  the  case  from  the  general  rule,  and  show  that 

a  larger  share  ought  to  be  allowed.     The  present  is  clearly  a 

case  of  derelict,  and  under  all  its  circumstances  I  do  not  feel 

warranted  in  giving  less  than  one  half  of  the  gross  pro- 

[•40]   ceeds  of  the  sales.     •The  amount  of  property  saved  is 

not  large,  and  is  considerably  less  than  that    put   at 

hazard;  while  on  the  other  hand,  the  peril  wa$  not  great, 

and  the  labor,  though  severe  for  the  time,  was  not  of  long 

•  duration.     I  can  see  no  sufficient  reason  for  departing  from 

the  general  rule. 

The  gross  amount  of  sales  is  $2,617.37,  one  half  of  which  is 
allowed  to  the  salvors,  amounting  to  $1,308.68.  Of  this,  two- 
fifths  ate  allowed  to  the  owner  of  the  Merit  and  her  cargo. 
The  residue  I  shall  divide  into  nine  shares,  and  distribute  as 
follows :  —  # 

To  John  Sylvester,  master,  4  shares,       .        .        $332.31 

,  mate,  2    "         .        .        .       166.16 

Israel  Snow,  seaman,       1     «    .        .        .  83.07 

William  Pearsley,  «        1     «        .        .        .         83.07 
Isaac  McCobb,       «        1     «    .        .        .  83.07 

John    Sylvester,  the  amount    paid  to   David 

Manson,  a  passenger,      .         .         .         .         37.50 
John    Sylvester,    owner    of    the    Merit    and 

her  cargo,  523.50 


$1,308.68 
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•  Lewis  et  al.  v.  The  ElSIbeth  and  Jane.     [*41] 

The  wreck  of  a  ship  is  pledged  by  the  maritime  law  for  the  payment  of 
wa^es,  and  the  seamen's  privilege  is  preferred  to  all  other  claims. 

Bat  if  they  abandon  the  wreck,  the  contract  between  them  and  the  owners  is 
dissolved ;  they  lose  their  privilege  against  the  ship  and  their  claim  for 
wages,  and  they  are  not  restored,  by  the  jus  postliminii,  on  the  salvage  of 
the  property  by  other  persons. 

The  policy  of  the  law  is  to  connect  the  right  to  wages  with  the  safety  of  the 
ship. 

Property  is  derelict,  in  the  maritime  sense  of  the  word,  when  it  is  abandoned 
without  hope  of  recovery,  or  the  intention  of  returning  to  save  it 

The  rights  of  the  owner  are  not  divested  by  abandonment,  but  the  finder 
becomes  the  legal  possessor,  and  acquires  a  privilege  against  the  property 
for  his  salvage,  which  takes  precedence  of  all  other  liens. 

♦ 
September  Term^  1823.  —  This  case  was  argued  by   C.  S. 

Daveis^  for  the  petitioners,  and  by  Whitmanj  for  the  owners. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Ware.  ^District  Judge. 

This  is  a  petition  for  wages  against  the  proceeds  of  the 
wreck  of  the  brig  Elizabeth  and  Jane,  which  was  ordered  at  a 
former  term  to  be  sold  for  the  payment  of  salvage,  and  the 
proceeds  of  the  sale  to  be  brought  into  the  registry.  One  half 
of  the  gross  amount  has  been  decreed  to  the  salvors,  and  the 
seamen  now  claim  their  wages  out  of  the  surplus  remaining  in 
court.  K  wages  are  due,  the  claim  may  be  well  enforced  in  this 
proceeding.  By  the  marine  law,  the  ship,  and  even  the  wreck, 
as  the  old  ordinances  express  it,  is,  to  the  last  nail,  pledged  to 
the  seamen  for  their  wages.  Their  lien  is  preferred  to  all^ 
others,  and  the  reason  given  is,  because  it  is  their  labor  that 
has  saved  all.  Consulat  de  la  Mer^  ch.  58,  63,  258,  193; 
Cleira:c^  Jurisdiction  de  la  Marine^  p.  351,  art.  18 ;  Abbott  on 
Shipping,  538;  4  Cranch,  328;  1  Peters,  A.  R.  195;  1  Valin, 
703  ;  Laws  of  Oleron,  751,  art.  3. 
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[  •  42  ]  •  The  facts  in  the  case  are  these :  —  The  seamen  ship- 
ped in  St.  Domino^  for  a  voyage  to  the  United  States, 
and  the  brig  sailed  with  IRjargo  of  mahogany  about  the  first 
of  January,  1823.  Meeting  with  bad  weather  on  the  coast, 
she  was  driven  about  without  being  able  to  make  a  port,  until 
about  eighty  or  ninety  days  after  leaving  St.  Domingo,  when 
she  struck  on  ft  reef  of  rocks,  was  wrecked,  and  abandoned 
by  the  crew.  The  men  suffered,  not  only  from  the  severity  of 
the  weather,  but  from  want  of  provisions,  having  been  for  a 
considerable  part  of  the  time  on  short  allowance.  The  wreck 
was  afterwards  picked  up  and  brought  in  by  the  schooner 
Merit,  Capt.  Sylvester.  The  seamen  now  claim  wages  out  of 
the  savings  of  the  wreck,  and  an  additional  sum,  under  the 
statute,  for  the  time  they  were  on  short  allowance.  No  evi- 
dence was  offered  as  to  the  latter  claim,  and  I  understood  at 
the  argument  tltat  it  was  abandoned. 

The  question  presented  by  the  case,  is,  whether,  after  ship- 
wreck, and  abandonment  by  the  crew,  wages  are  due,  provided 
the  wreck  is  saved  by  other  persons,  independent  of  any 
agency  on  their  part.  On  the  general  principles  of  the  con- 
tract of  hire,  wages  may,  without  doubt,  be  claimed.  A 
mechanic,  who  is  hired  by  the  day  or  rnonth  to  build  a  house, 
does  not  lose  his  wages  because  the  building  is  accidentally 
destroyed  before  it  is  completed.  But  the  contract  of  hire  for 
marine  service  stands  on  reasons'  peculiar  to  itself.  It  is  a 
principle  of  every  maritime  code  that  wages  arc  dependent  on 
the  safe  delivery  of  the  thing.  If  ship  and  cargo  are  lost, 
wages  are  lost.  It  is  the  policy  of  the  law  to  connect,  by  the 
strongest  ties,  the  interest  of  the  crew  with  the  safety  of  prop- 
erty exposed  to  peculiar  risks.  In  the  event  of  shipwreck,  so 
long  as  they  remain  attached  to  the  ship,  they  keep  alive  their 
claim  to  wages ;  and  if  part  is  saved  by  their  labor,  though 
the  authorities  are  not  uniform,  on  principle,  it  can  hardly  be 
denied  that  either  full  wages  are  due,  or,  at  least,  in  propor- 
tion to  what  is  saved,  and  according  to  the  circumstances  of 


MAINE,  1823.  35 


Lewis  et  al  v.  The  Elizabeth  and  Jane. 


the  case,  the  seamen  may  claim  an  additional  compensation, 
in  the  nature  of  salvage. 

•But  when  they  abandon  the  wreck,  and  leave  it  ["43] 
derelict,  a  very  different  case  js  presented.  It  may  aid 
in  coming  to  a  correct  decision  of  the  question,  to  consider 
the  situation  and  incidents  of  property  thus  abandoned. 
Property  is  derelict,  in  the  maritime  sense  of  the  word,  when 
it  is  abandoned  without  hope  of  recovery,  without  an  inten- 
tion of  returning.  A  temporary  abandonment,  for  the  purpose 
of  providing  more  effectual  means  of  saving  it,  does  not  con- 
stitute a  derelict.  For  this  purpose  the  abandonment  must  be 
final,  without  the  intention  of  returning  and  resuming  the  pos- 
session. 

The  property  of  the  owner  in  the  thing  is  not  in  this  case 
divested.  The  law  still  considers  him  as  the  proprietor,  and 
protects  his  interest.  By  the  civil  law,  the  purloining  of  goods 
shipwrecked  or  thrown  overboard  in  a  tempest,  subjects  the 
intermeddler  to  the  action  of  theft.  But  any  person  who 
finds  the  goods  may  take  possession  of  them ;  and  it  results 
from  the  marine  law  that  he  acquires  the  legal  possession,  and 
a  legal  interest  in  the  property,  that  is,  a  title  to  a  reward  for 
saving  it,  which  he  may  enforce  against  the  thing  itself;  or  he 
may  deliver  it  to  the  owner,  and  proceed  in  the  admiralty  by 
a  libel  in  personam.  Tlie  Hope^  3  Rob.  215 ;  The  Trelawney, 
4  Bob.  223. 

The  thing  itself  becomes  bound  to  him  for  the  salvage,  and 
he  may  retain  it  until  he  obtains  a  satisfaction.  This  right  of 
possession  is  necessarily  exclusive  of  that  of  all  other  persons, 
because  his  interest  in  the  thing  takes  priority  of  all  other 
interests. 

The  finder  is  bound  to  kpep  the  goods  with  ordinary  care, 
at  least,  and  without  fraud.  The  legal  effect  of  plunderage  or 
embezzlement  on  the  part  of  the  salvor,  and  on  principle  also, 
it  would  seem,  of  that  gross  negligence,  negligentia  proxima 
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dohj  which  the  law  holds  as  constructive  fraud,  is,  that  the 
salvor  forfeits  his  claim  to  salvage,  and  the  owner  recovers  his 
goods,  discharged  of  the  lien.  The  BlaireaUy  2  Cranch,  340. 
But  it  is  from  the  salvor  only  that  the  owner  can 
[•44]  receive  his  goods,  and  to  the  owner*  only  is  the  sal- 
vor accountable.  The  master  and  the  mariners,  hav- 
ing lost  the  possession,  cannot  resume  it 

These  are  familiar  and  well-established  principles  of  the 
marine  law.     It  remains  to  be  seen  how  they  affect  the  claim 
of  wages.     The  general  rule,  founded  on  principles  of  policy, 
is,  that  wages  are  dependent  on  the  successful  termination  of 
the  voyage.   Seamen  have  then  their  threefold  remedy,  against 
the  master,  the  owners,  and  the  ship.     Until  that  time  their 
right  to  wages,  and  consequently  their  lien  on  the  ship,  are  but 
inchoate  ajid  contingent.     They  become  perfect  on  her  safe 
arrival  at  the  port  of  destination.    Any  misfortune  that  destroys 
the  voyage,  puts  an  end  to  the  claim  for  wages,   or  rather 
prevents  its  ever  coming  to  maturity.     Shipwreck,  followed 
by  abandonment,  seems  necessarily  to   involve   this    conse- 
quence.    The  contract  is  dissolved.     The  connection  of  the 
crew  with  the  ship  is  at  an  end.     The  property  is  derelict,  and 
the  finder  acquires  a  possession  and  an  interest,  which  the 
master  and  mariners  cannot  legally  disturb.     They  have  no 
longer  a  right  to  intermeddle  with  the  goods.   The  rights  of  the 
owner  continue,  but  if  he  does  not  appear  and  make  his  claim 
within  a  year  and  a  day,  the  title,  subject  to  the  salvor's  lien, 
by  the  law  of  nations,  as  now  understood,  accrues  to  the 
sovereign.     The  Aquila,  1  Rob.  34 ;  Valin.  L.  4,  tit  9,  art  27 ; 
JacobserCs  Sea  Laws,  B.  4,  ch.  4.     I  know  of  no  principle  of 
law  which  authorizes  the  carrier  master,  or  mariners,  to  inter- 
cept the  goods  between  the  salvor  and  the  owner.     On  the  . 
contrary,  it  seems  to  be  the  uniform  language  of  jurists,  that 
the  goods  come  to  the  owner  burdened  only  with  salvage.     It 
appears  to  be  a  necessary  result,  fi-om  these  principles,  that 
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the  claim  for  wages  is  extinguished  by  shipwreck  and  aban- 
donment, and  that  the  benefit  of  the  jus  postliminii  does  not 
arise  on  the  salvage  of  the  goods  by  other  persons. 

The  question  of  freight  was  collaterally  introduced  into  the 
argiiment  in  support  of  the  claim  for  wages.  It  does  not 
arise  indeed  in  this  case,  the  owner  of  the  ship  and  cargo 
being  the  same.  But  it  is  contended  that,  on  the  prin- 
ciples of  the  marine  law,  the  *ship  being  preserved  in  [^45] 
specie,  and  the  lading  brought  into  port  in  her,  and 
received  by  the  owner  or  insurer,  freight  must  be  considered 
as  earned ;  and  if  so,  that  wages  follow  of  course.  In  answer 
to  this  argument  it  may  be  said  that  the  principles  before 
stated  apply  with  as  much  force  to  the  question  of  freight  as 
wages.  The  merchant  receives  his  goods,  but  with  the  deduc- 
tion of  salvage,  and  they  are  delivered,  not  by  the  ship-owner, 
but  by  the  salvor. 

The  possession  of  the  salvor  deprives  the  carrier  of  the 
capacity  of  performing  this  essential  part  of  the  contract  On 
the  whole,  it  seems  a  fair  deduction  from  t)iese  premises,  that, 
by  shipwreck  with  abandonment  by  the  crew,  the  contract  is 
totally  dissolved. 

Such  seems  to  me  to  be  the  legitimate  inference  from  the 
acknowledged  principles  of  the  marine  law ;  and  so  the  law  is 
stated  by  the  learned  editor  of  Abbott  on  Shippings  p.  512. 
The  authorities  are  not,  however,  so  explicit  on  the  subject  as 
might  have  been  expected,  and  perhaps  not  wholly  reconcil- 
able. In  the  case  of  Frothingham  v.  Prince^  3  Mass.  Rep.  563, 
(and  see  Abbott^  498,  note,)  the  cargo  and  freight  were  wholly 
lost,  and  the  wreck  only  of  the  vessel  saved.  The  court  de- 
cided that  full  wages  were  due  to  the  time  of  the  shipwreck, 
though  the  amount  was  nearly  equal  to  the  whole  value  of  the 
wreck  saved.  The  report  is  short  and  confused,  and  it  does 
not  appear  certain  whether  the  salvage  was  effected  by  the 
crew  or  not  But  from  the  circumstances  stated,  it  is  rather 
to  be  presumed  that  it  was.     Taking  the  facts  to  be  so,  this 
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case  is  supported  in  principle  by  the  case  of  The  Catharine 
ilfana,  decided  by  Judge  Hopkinson,*  2  Peters,  425,  and  Tfie 
Cato,  decided  by  Judge  Peters,  1  Peters,  54.     In  both  these 
cases  the  court  lays  stress  on  the  services  of  the  seamen  in 
effecting  the  salvage ;  and  in  both  a  doubt  seems  to  have 
existed  whether  full  wages  should  be  allowed,  or  only  in  pro- 
portion to  what  was  saved.     "  So  long,"  says  Judge  Hopkin- 
son,  "  as  the  duty  of  the  mariners  calls  for  their  attention  and 
services  in  the  preservation  of  the  ship  and  cargo,  or  any  part 
thereof,  so  long  does  their  lien  for  wages  enure,  at  least 
[•46]  in  proportion  to  the  value  of  the  property  •saved."     In 
the  case  of  Luthridge  v.  Gray^  Abbott,  340,  which  was 
originally  brought  in  the  Court  of  Admiralty  in  Scotland,  and, 
after  going  through  the  Scottish  courts,  was  finally  decided  by 
the  House  of  Lords,  it  was  settled  that  freight  is  due  on  goods 
saved  from  shipwreck,  though  some  of  them  may  have  been 
so  much  injured  as  to  be  of  no  value.     See  also  the  case  of 
Liike  V.  Lyde^  2  Burr.,  and  BaiUie  v.  Mogdiliani,  Marsh,  on 
Insur.     It  does  not  clearly  appear  whether  in  this  case  the 
crew  aided  in  saving  the  goods,  though  it  seems  probable  that 
they  did.     If  freight  was  earned,  and  the  seamen  staid  by  the 
vessel  and  assisted  in  saving  the  ship  and  cargo,  it  would  be 
difficult  to  maintain,  consistently  with  the  marine  law,  that 
wages  were  not  due.     In  Post  v.  Robertson,  1  John.  24,  the 
court  seems  to  be  of  the  opinion  that  freight  was  due  in  a 
case  nearly  resembling  the  present.     The  ship  was  abandoned 
by  the  crew,  who  were  taken  off  the  wreck  by  another  vessel, 
part  of  whose  crew  brought  the  wreck  in.     The  court  decided 
that  freight  could  not  be  recovered  in  an  action  on  the  char- 
ter-party, but  a  nonsuit  was  entered  against  the  plaintiff,  on 
the  ground  that  he  might  prevail  in  a  different  form  of  action. 
This  case  would  carry  greater  authority,  if  it  did  not  appear 
to  be  very  much  qualified,  at  least,  if  not  reversed  in  substance, 
by  a  subsequent  decision  of  the  same  court.     In   Dennett  v. 
Tomhagan^  3  John.  154,  where  the  vessel  was  abandoned,  and 
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part  of  the  merchandise  taken  into  the  long-boat  by  the  crew, 
who  were  taken  up  and  brought  in  by  another  vessel,  the 
court  decided  that  no  wages  were  due,  and  the  reason  given 
is  that  no  freight  was  earned.  The  salvor,  says  Chief  Justice 
Kent,  in  giving  the  opinion  of  the  court,  and  not  the  ship- 
owner, was  the  deliverer. 

It  was  admitted  in  the  argument  for  the  petitioners,  that  the 
cases  in  the  books  are  at  best  equivocal ;  but  it  is  contended 
that  this  is  a  question  to  be  decided  by  the  marine  law,  which, 
according  to  Lord  Mansfield,  is  not  the  law  of  any  particular 
State,  T%on  alia  lex  Romce,  alia  Athcenis ;  but  it  is  founded  on 
principles  received  in  common  by  the  whole  commercial 
world.  The  courts  of  this  country  apjSarently  *  admit  [*47] 
the  correctness  of  this  observation,  and  foreign  jurists 
and  ordinances  are  familiarly  quoted,  not  as  binding  of  their 
own  authority  on  the  judicial  conscience  of  the  court,  but  as 
credible  witnesses  to  prove  what  the"  marine  law  is.  I  have 
looked  into  the  foreign  authorities  referred  to,  but  without 
finding  the  satisfaction  in  this  case,  which  our  domestic  authors 
have  failed  to  afford. 

By  the  civil  law,  the  principles  of  which  form  the  substra- 
tum of  the  marine  law,  what  any  one  saved  from  shipwreck 
he  saved  for  himself,  tanquam  ex  incendio.  By  the  Consolato 
del  Mare,  492,  goods  saved  from  shipwreck  shall  pay  freight  in 
proportion  to  the  part  of  the  voyage  performed.  Though 
wages  are  not  named  in  this  article,  the  fair  inference  from  the 
general  tenor  of  that  code,  which  studiously  connects  freight 
and  wages,  is,  that  they  would  be  holden  to  be  due  in  a  like 
proportion.  This  inference  is  strengthened  by  the  provisions 
of  the  other  ancient  ordinances.  The  Laws  of  Oleron,  art  3, 
and  of  Wisbuy^  art.  15,  allow  wages  in  case  of  shipwreck 
unless  all  is  lost ;  but  both  ordinances  make  wages  to  depend 
on  the  services  of  the  crew  in  saving  the  wreck.  In  the 
revised  edition  or  the  Ordinances  of  the  Hanseaiic  Towns^  of 
1614,  tit.  9,  it  is  expressly  enacted  that  full  wages  shall  be  paid 
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without  (li»(luotioii,  if  enough  is  saved  from  the  wreck  of  the 
vi'HHrl  to  |)H y  tluMn.  The  terms  of  the  law  are  large  enough 
to  eomprehend  tlje  present  case,  but  in  practice  they  were  prob- 
iihly  n'HtruintHl  to  eases  where  the  crew  were  the  salvors. 
The*  rule  eHtubli^hed  by  tlie  Ordinances  of  the  Marine  of  Louis 
XI  \\  book  !1,  tit.  I,  art,  3-9,  is,  that  in  cases  of  a  total  loss  of 
\\w  hhlp  uud  nierelinndise,  the  seamen  lose  their  wages.  Bat 
If  liny  purt  o(  the  wreek  is  saved,  they  shall  be  paid  their 
WM^eK,  Huyn  the  ordinance,  from  the  wreck  which  they  have 
ntivnl^  iind  un  additional  compensation  for  their  labor  in  sav- 
lu^  Kt  evidently  rentricting  the  rule  to  cases  where  the  crew 
WW  tilt*  Hidvoi'K,  If  the  value  of  the  wreck  is  sufficient,  wages 
^\\i\\\   Im»  pidd  without  deduction,  but  if  merchandise  only  is 

Huve^l,  they  nhidl  be  paid  in  proportion  to  the  freight 
(•'|M|  reeeiviMl   by   th«»   muster.     •The   Code  de    Commerce^ 

VnH  V(l|,  Ih  H\d)Htuntially  a  transcript  of  the  ordinance.. 
Tht»  iMMf^uuKe  of  the  ordinance,  that  the  crew  shall  be  paid 
tlieli'  WHj^en,  Hiiv  Iva  drbris  quUls  ont  sauve,  naturally  suggests 
llie  eMMi'lu»lou  tltiit  the  payment  is  to  be  made  only  in  those 
i«MMM«  In  wlileh  they  an*  the  salvors,  or  at  least  have  aided  in 
the  MtilvMH".  Hut  Vulin  has  expressed  a  different  opinion, 
lie  MMy«  lluH  In  eune  of  shipwreck  the  crew  are  at  liberty  to 
mIhhhImu  llie  vertfiii|,  nllhoiigh  i^^*  admits  Laws  of  Oleron,  art 
II,  Miitj  the  ihiliinnuv  of  thr  llansc  Towns,  art.  44,  decide  the 
eoiiliiuy,  llirt  I'tMirtonlnK  in,  that  by  shipwreck  the  contract  is 
dlMMMlved,  hiivlnw  been  rendered  impossible  to  be  performed, 
by  MM  mrldeul  of  nuijor  foree.  The  owners  are  under  no  per- 
Ptonul  olijl^iidon  t(»  pay  the  erew  either  their  wages  or  their 
»«iipMM»>ew  home.  Mitd  eoMHecjuently  they  have  no  just  cause  of 
iMinipJMlni  If  the  Henuu^n  refuse  to  exert  themselves  in  saving 
the  wfeek.  The  nertrnen  are  not  bound  to  render  any  further 
Nervlet^,  JMMMiUHe  the  eontruet,  and  with  it  all  the  obligations 
reNullIn^  from  it,  Iuih  been  dissolved  by  an  accident  which 
rendern  the  performance  of  it  impossible,  •fiut  though  the 
»cauj(»n  are  discharged  frSm  the  obligation  of  rendering  any 
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farther  service,  their  lien  or  privilege  continues  in  force  against 
the  vessel  or  wreck,  by  whatever  means  it  may  be  saved.  The 
reason  is,  that  the  ship  being  specially  pledged  for  their  wages, 
by  a  general  hypothecation,  the  lien  adheres  to  the  thing  as 
long  as  it  exists.  His  language  is,  —  "  It  may  perhaps  be  said 
that  it  would  be  just,  with  regard  to  the  seamen  who  refuse  to 
labor  in  the  salvage,  to  withhold  from  them  the  payment  of 
their  wages  from  the  saving}^  of  the  wreck  and  freight.  But 
this  would  require  a  law  which  should  expressly  decide  it, 
because  their  wages  are  due  from  the  objects  which  are  spec- 
ially pledged  for  them,  whether  they  have  concurred  in  saving 
them  or  not.  When  saved,  they  are  saved  for  their  benefit,  as 
well  as  for  the  benefit  of  all  others  who  are  intergH|d  in  them, 
whether  present  or  absent."  Vol.  2,  p.  704.  I  m^e  not  the 
presumption  to  question  the  authority  of  Valin  in  the 
interpretation  of  the  •ordinance.  His  commentary,  by  [*49] 
the  common  consent  of  the  learned,  is  allowed  an  au- 
thority nearly  if  not  quite  equal  to  that  of  the  text  of  the  law 
itself.  But  his  reasoning  on  this  point  has  not  been  received  as 
w^hoUy  satisfactory  by  all  the  learned  among  his  own  country- 
men. Boulay  Paty,  one  of  the  best  commentators  on  the 
maritime  part  of  Code  de  Commerce,  is  of  the  opinion  that, 
neither  under  the  ordinance  nor  the  code,  which  here  adopts 
the  words  of  the  ordinance,  can  the  seamen  claim  wages  from 
the  savings  from  the  \VTreck,  unless  they  have  contributed  to 
the  salvage ;  and  he  quotes  Boucher  and  Delvincourt  as  hold- 
ing the  same  doctrine  in  opposition  to  the  authority  of  Valin. 
Cours  de  Droit  Maritime,  voL  2,  p.  228,  tit.  5,  sect.  4. 

But  however  it  may  be  under  the  positive  text  of  the 
French  law,  I  take  it  to  be  clear  by  the  law  as  it  is  held  in 
this  country,  that  the  seamen  are  not  discharged  from  the  ob- 
ligation of  their  contract  by  the  happening  of  any  fatal  dis- 
aster to  the  vessel,  but  that  it  is  their  duty,  while  they  can  do 
it  with  safety,  to  remain  by  the  wreck  and  exert  themselves 
to  the  utmost  of  their  ability  to  save  as  much  as  possible, 
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both  of  the  Hhip  and  cargo.     Abbott  on  Shipping.,  part  4,  ch.  2, 
B(»ct.  6.     Whatever  they  save,  both  the  fragments  of  the  vessel 
and  the  freight,  constitutes  a  fund  pledged  for  payment   of 
their  wages,  and  the  foreign  ordinances  also  allow  them   a 
further  reward  in  the  nature  of  salvage.     Laws  of  Oleron,  art- 
3;   Ordinance  of  Philip  IL  of  1563,  tit.  4,  sect  12;  Laws  of 
Ilansc  Tonms  of  1/391,  art  44;   Ordinance  of  1614,  tit  4,  art. 
29;  Jus  Navale  BJiodiorum,  45.     Their  right  to  wages  and 
lien  on  the  vessel  remains  as  long  as  they  remain   by   the 
wreck.     But  when  they  abandon  the  vessel,  they  at  the  same 
time  abandon  their  claim  to  wages.     This  is  the  legitimate 
inferenc(»  from  that  rule  of  policy  of  the  marine  law  which 
connects  thfljbterest  of  the  crew  with  the  safety  of  the  ship. 
There  is  not  that  precision  and  exactness  in  the  language 

of  tlic  authorities  which  could  be  desired,  and  in  some 
[•50]  of  them,  taking  the  •terms  in  their  ordinary  import,  they 

are  comprehensive  enough  to  include  this  case.  But 
the  giMieral  current  ^^  ^^^  authorities  whicli  allow  wages 
from  the  savings  of  a  wreck,  is  confined  to  cases  where  the 
crew  aw^  the  salvors,  or  at  least  aided  in  the  salvage.  Where 
the  language  is  general  and  indefinite,  as  that,  for  instance,  of 
Judge  Winchester,  1  Peters,  it  is  to  be  taken,  I  think,  with 
this  restriction.  I  do  not  find  a  single  case  that  can  be  con- 
sidered as  a  clear  authority  to  sustain  a  claim  for  wages  after 
a  shipwreck  and  abandonment,  and  a  salvage  by  others  than 
the  crew,  unless  that  in  1  John.  24,  be  so  considered,  and  the 
authority  of  that  is  much  impaired  by  the  subsequent  case  in 
the  ^hird  volume  of  the  same  reporter.  The  silence  of  the 
books  alone  may  be  considered  as  an  argument  against  the 
validity  of  the  claim ;  for  if,  in  any  instance,  it  had  been  al- 
lowed to  prevail,  it  probably  would  not  have  escaped  the  vigi- 
lance  of  the  reporters.  The  result  of  this  opinion  is,  that  the 
petition  must  be  dismissed,  but  it  is  dismissed  without  costs.      * 
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*  Jenks  V.  Lewis  et  al.  [*51] 

An  allegation  of  a  combination  between  the  master  and  mate  to  ill-treat  and 
oppress  a  seaman,  is  not  supported  by  proof  that  each  of  them  separately 
assaulted  and  ill-treated  him,  without  some  presumptive  evidence  of  con- 
cert between  them. 

The  rules  of  pleading  in  the  Admiralty  do  not  require  all  the  technical  pre- 
cision which  is  required  at  common  law,  but  they  require  that  the  cause  of 
action  should  be  clearly  set  forth,  so  that  a  plain  and  direct  issue  may  be 
made  up  on  the  chai^ge,  and  the  evidence  must  be  confined  to  the  matter 
put  in  issue. 

Ware,  District  Judge. 

November  16, 1824. —  This  is  a  libel  by  the  cook  against 
the  master  and  mate  of  the  brig  Abeona,  for  combining  to 
oppress  and  ill-treat  the  libellant,  and  various  instances  of  as- 
saults and  other  ill-usage  are  specified  in  the  Jibel,  both  by  the 
master  and  the  mate.  Upon  an  examination  of  the  witnesses, 
it  appears  that  every  fnstance*  of  assault  complained  of,  was 
committed  either  by  the  master  alone,  or  by  the  mate  alone. 
No  case  was  proved  in  which  they  were  jointly  concerned ; 
and  there  is  a  total  failure  of  direct  evidence  of  any  concert, 
agreement,  or  understanding  between  the  respondents  to  ha- 
rass or  ill-treat  the  libellant;  nor  does  a  presumption  of  any 
considerable  force  arise  in  favor  of  the  fact,  from  the  whole 
series  of  torts.  Each  particular  case  was  preceded  by  some 
real  or  imaginary  provocation  which  was  sufficient  to  abcouftt 
for  the  assault,  if  not  to  justify  it,  without  recurring  to  any 
supposed  understanding  and  concert  between  the  officers, 
with  a  view  to  the  general  oppression  or  ill-treatment  of  the 
man.    Now  it  is  inconsistent  with  every  principle  of  correct 
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reasoning,  when  an  adequate  cause  is  shown,  to  attribute  an 
effect  to  a  dlRerent  cause,  which  is  unsupported  by  proof. 
The  libel,  therefore,  considered  as  an  action  for  a  combination 

in  the  nature  of  a  conspiracy,  fails  for  want  of  proof. 
[•52]       •The  counsel  for  the  libellant  then  contends  that  it 

may  be  supported  as  an  action  for  a  joint  assault 
The  objection  to  this  is,  that  the  libel,  in  its  original  struc- 
ture, is  not  framed  as  for  a  joint  assault.  Several  of  the 
specifications  are  of  assaults  when  only  one  of  the  respon- 
dents was  on  board  the  vessel,  and  there  can  be  no  pretence 
for  charging  this  as  the  tort  of  the  party  absent,  unless  there 
is  proof  of  a  previous  concert  and  understanding  between 
the  two,  that  is,-  unless  the  combination  is  first  proved.  The 
allegation  of  a  combination  therefore  becomes  a  substantive 
allegation  indispensable  to  the  admission  of  the  testimony  in 
support  of  the  greater  part  of  the  matter  of  the  libel. 

The  rules  of  pleading  in  the  admiralty  do  not  require  all 
the  technical  precision  and  accuracy  which  is  necessary  in  the 
practice  of  the  courts  of  common  law.  But  they  require  that 
the  cause  of  action  should  be  plainly  and  explicitly  set  forth, 
not  in  any  particular  and  sacramental^  formula,  but  in  clear 
and  intelligible  language,  so  that  the  adNferse  party  may  un- 
derstand what  is  the  precise  charge  which  he  is  required  to 
answer,  and  make  up  an  issue  directly  upon  the  charge.  The 
evidence  must  be  confined  to  the  matters  put  in  issue  by  the 
parties,  and  the  decree  must  follow  the  allegations  and  proofs. 
The  main  allegation  in  this  case,  and  that  which  gives  unity 
to  the  libel,  is  a  combination  to  oppress  and  ill-treat  the  libel- 
lant. It  is  the  gravamen  of  the  cause,  and  strictly  no  evi- 
dence is  admissible  unless  it  tend  to  prove  this  allegation. 
The  libel  might  be  amended  so  as  to  assume  the  form  of  a 
libel  for  a  joint  assault.  But  the  evidence  will  not  support 
such  a  libel.  Every  instance  specified  and  proved  is  a  sepa- 
rate assault  either  of  the  master  or  mate,  and  entirely  discon- 
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nected,  in  every  view,  from  all  the  others.  My  opinion  is, 
upon  the  whole,  that  the  present  libel  cannot  be  sustained, 
and  must  be  dismissed,  but  it  is  dismissed  without  costs. 


C  &  DaveiSj  for  the  libellant 

Fessenden  and  Deblois^  for  the  respondents. 


•Elwell  v.  Martin  et  al.  [*53] 

In  a  joint  libel  against  two  or  more  persons  for  a  marine  tort,  the  court  has 
the  authority  to  dismiss  the  libel  as  to  one  of  them,  even  if  there  be  some 
evidtnce  against  him,  for  the  purpose  of  his  being  used  as  a  witness,  if  the 
purposes  of  justice  rfequire  it 

A  court  of  admiralty  being  judge  both  of  the  law  and  fact,  is  not,  in  this 
respect,  confined  to  the  strict  rules  of  the  common  law. 

Bat  if  there  be  any  evidence  to  inculpate  him,  the  dismissal  of  the  libel  as  to 
him  cannot  be  demanded  as  a  matter  of  right 

The  subordinate  officers  have  no  authority  to  punish  a  seaman  when  the  mas- 
ter is  on  board. 

If  a  seaman  merits  punishment,  the  captain  is  liable  for  damages  if  the  pun- 
ishment inflicted  is  excessive.  But  when  punishment  is  necessary  to  main- 
tain discipline  and  subordination  on  board  the  vessel,  the  court  will  not 
give  damages,  unless  there  is  a  manifest  excess  of  punishment. 

If  in  administering  merited  punishment  on  a  seaman,  by  the  officers,  they 
proceed  with  unnecessary  harshness  of  manner,  and  thereby  a  severe 
io^ry  is  unintentionally  done  to  the  man,  as  the  dislocation  of  an  arm,  they 
^11  be  liable  for  the  actual  pecuniary  damage  sustained  by  the  man,  though 
not  for  vindictive  damages. 

My  24,  1824.  —  This  was  a  libel  for  an  assault  and  battery, 
technically  called  a  cause  of  damage,  against  the  master  and 
the  first  and  second  mates  of  the  brig,  jointly.  After  the  evi- 
dence was  closed  a  motion  was  made  by  the  counsel  for  the 
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respondents  to  dismiss  the  libel  as  to  one  of  the  parties,  for 
the  purpose  of  introducing  him  as  a  witness  for  the  other  two. 
The  motion  was  argued  by  Fessenden  and  DebloiSy  for  the 
respondents,  and  C.  S.  Daveis,  for  the  libellant.  The  grounds 
on  which  the  motion  was  supported  and  resisted  are  stated  in 
the  opinion  of  the  court. 

Ware,  District  Judge, 

The  examination  of  the  witnesses  havil^  been  brought  to  a 
close,  a  motion  is  now  made  to  dismiss  the  libel  as  to 
[•54]  Storer,  one  •of  the  respondents,  for  the  purpose  of  in- 
troducing him  as  a  witness  for  the  other  two.  The 
motion  is  supported  on  the  ground  that  there  is  no  sufficient 
evidence  to  charge  him  as  a  joint  trespasser.  The  counsel  for 
the  respondents  resists  the  motion,  because,  as  he  contends, 
there  is  sufficient  evidence  to  charge  him,  and  if  there  be  not, 
he  is  so  connected  with  the  trespass  that  it  is  impossible  to 
decide  on  the  present  motion  without  going  into  a  considera- 
tion of  the  whole  case. 

Of  the  right  of  the  court  to  grant  this  motion,  provided  a 
proper  case  is  made  out,  I  do  not  profess  to  feel  a  doubt.  No 
precedent  is  indeed  cited,  and  none  is  now  recollected,  in  point. 
•But  the  principle  itself,  as  a  rule  of  practice,  stands  on  too 
strong  grounds  of  reason  and  good  sense  to  require  a  pre- 
cedent to  lean  upon.  If  the  practice  of  the  court  would  not 
admit  of  it,  the  libellant  would  always  have  the  power  of 
practising  the  greatest  injustice*  All  that  would  be  necessary 
would  be  to  join  in  his  libel  every  person  acquainted  with  ^he 
transaction,  who,  he  was  not  assured  would  testify  in  his 
favor;  and  it  would  thus, in  a  small  ship's  crew,  be  the  easiest 
of  all  things,  to  shut  out  any  obnoxious  witness.  The  worst 
which  the  libellant  would  have  to  fear  would  be  that  he  might 
be  amerced  in  costs. 

The  material  question  is  whether  the  present  is  a  proper 
case  for  the  interposition  of  the  court  in  this  way.     Though 
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the  admiralty  reports  furnish  no  light  on  the  question,  as  to 
the  practice  of  these  courts,  the  practice  of  the  courts  of  com- 
mon law,  in  analogous  cases,  appears  to  be  well  settled. 
ff  a  person  is  made  a  defendant,  against  whom  there  is  no 
evidence,  he  is  entitled  to  his  discharge  as  soon  as  the  opposite 
party  has  closed  his  case,  and  may  then  be  introduced  as  a 
witness.  But  if  there  be  any  evidence  against  him,  even  the 
slightest,  the  court  will  not  undertake  to  decide  on  the  effect 
of  the  evidence,  but  the  whole  case  Aust  go  to  the  jury 
together.  Bull.  K  P.  234;  Phillips'  Evid.  61 ;  Peake's  Evid. 
159.  In  a  recent  case  at  nisi  prius  it  was  holden  that  in  » 
case  of  tort,  if  there  be  no  evidence  against  one  of  the 
defendants,  it  is  'in  the  discretion  of  the  judge  whether  [*55] 
he  will  direct  an  acquittal  of  him  for  the  purpose  of 
his  being  introduced  as  a  witness.  The  other  defendants  can- 
not claim  his  discharge,  as  a  matter  of  right.  Davis  v.  Liv- 
ing, 1  Holt,  N.  P.  275. 

If  the  strict  principles  adopted  by  the  common  law  courts 
are  to  be  followed  in  the  practice  of  the  admiralty,  the  facts  in 
the  present  case  will  most  clearly  not  warrant  a  dismissal  of 
the  libel  against  this  respondent,  at  this  stage  of  the  proceed- 
ing^. That  testimony  has  been  producecl  which  may  go  to 
charge  this  respondent,  is  admitted  by  the  whole  argument. 
He  was  certainly  a  party  to  the  assault  when  the  principal 
injury  might  have  been  and  probably  was  received. 

It  is,  however,  readily  conceded,  that  on  applications  of  this 
kind  to  the  discretion  of  the  court,  a  court  of  admiralty  may 
properly  allow  a  greater  liberality  of  practice  than  is  admitted 
in  a  court  of  common  law.  In  the  admiralty,  the  whole  case, 
both  of  law  and  fact,  is  submitted  to  the  decision  of  the  court 
If  there  be  some  evidence  which  Tnay  go  to  charge  one  of  the 
respondents,  but  which,  in  the  opinion  of  the  court,  is  com- 
petent to  decide  this  fact,  is  insujfficient,  I  see  no  good  rea- 
son why  the  libel  may  not  be  dismissed  as  to  him,  for  the  pur- 
pose of  introducing  him  as  a  witness,  when  the  ends  of  justice 
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require  it.  The  sensible  reason,  which  precludes  a  court  of 
common  law  from  doing  it,  seems  to  be  this,  that  by  its  con- 
stitution it  is  rendered  incompetent  to  decide  on  the  weight 
and  value  of  testimony,  and  it  is  the  right  of  parties  to  have 
their  questions  referred  to  the  decision  of  a  jury.  The  decis- 
ion of  the  court  would  then  be  a  trenching  on  the  province  of 
the  jury.     In  the  admiralty,  this  objection  does  not  exist 

It  is  argued  in  support  of  the  motion  that,  though  there  is 
evidence  which  viat/  «end  to  inculpate  this  respondent,  yet  its 
sufficiency  in  point  of  fact  is  not  admitted,  that  it  presses  on 
him  with  much  less  force  than  on  either  of  the  others,  and  as 
the  parties  are  severally,  as  well  as  jointly,  liable  for  the  whole 

damage,  no  injury  can  possibly  accrue,  by  allowing  the 
[•56]  motion,  to  the  libcUant,  a  *  sufficient  stipulation  having 

been  filed  by  the  master  to  cover  all  the  damages  that 
can  in  afty  event  be  decreed.  The  argument,  as  addressed  to 
the  discretion  of  the  court,  would  be  entitled  to  great  consider- 
ation,- if  no  witnesses  had  been  adduced  on  the  part  of  the 
respondents.  If  all  the  ship's  crew  had  testified  on  the  part 
of  the  libellant,  I  think  it  would  have  been  the  duty  of  the 
court  to  go  far  to  sustain  this  motion,  particularly  if  there 
were  appearances  of  prejudice  or  ill-will  on  the  part  of  the 
witnesses  against  the  officers.  Such,  however,  is  not  the 
present  case.  Two  witnesses  have  been  called  on  each  side. 
The  officers  appear  to  have  had  their  friends  as  well  as  the 
libellant.  Both  sides  of  the  story  have  been  told,  and  the  ap- 
plication now  is  to  extricate  from  the  case  one  of  the  parties 
to  the  tort,  to  enable  him  to  tell  his  story.  The  testimony  of 
a  witness  standing  in  such  a  situation,  is  in  -all  cases  to  be  re- 
ceived with  great  caution,  and  often  with  many  grains  of 
allowance.  When  exonerated  from  his  legal  liability  he  will 
carry  with  him  to  the  stand  the  feelings  and  prejudices  of  a 
party,  and  as  he  stands  at  present  excluded  by  the  rules  of 
law,  and  the  purposes  of  justice  do  not  seem  in  this  case  to 
require  his  testimony,  the  motion  must  be  overruled. 
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Jidy  28th.  —  After  the  interlocutory  motion  was  disposed  of, 
the  csfse  was  elaborately  argued  by  the  same  counsel,  on  the 
merits.  The  facts  of  the  case  are  fully  stated  in  the  opinion 
of  the  court. 

Waee,  District  Judge. 

This  is  a  libel  for  an  assault  and  battery,  brought  by  Elwell, 
one  of  the  crew  of  the  Briff  Mentor^  against  Martin,  the  mas- 
ter, and  Storer  and  Fales,  the*  two  mates.  Elwell  complains 
against  the  respondents  that,  on  the  25th  of  June  last,  they 
jointly  made  an  assault  upon  him  with  great  violence,  and  in- 
flicted, among  other  injuries,  the  very  serious  one  of  dislocat- 
ing his  left  shoulder.  To  this  libel,  the  respondents  have  put 
in  several  answers,  admitting  and  justifying  the  assault 
as  necessary  and  proper  correction,  to  punish  *the  [*57] 
mutinous  and  disobedient  conduct  of  the  libellant,  and 
denying  that  the  dislocation  of  the  arm  was,  the  effect  of  the 
assault  Elwell,  in  his  replication,  reaffirms  the  matters  stated 
in  his  libel,  with  considerable  amplification,  and  denies  the 
sufficiency  of  the  justification.  The  cause  has  been  very  fully 
and  ably  argued  on  both  sides,  and  now  stands  for  decision. 

Pour  of  the  ship's  crew  have  been  examined  in  the  case, 
two  called  by  the  libellant,  and  two  by  the  respondents.  In 
the  principal  facts,  there  is  among  the  witnesses  a  substantial 
agreement ;  but  in  a  variety  of  circumstances  there  are  con- 
siderable differences  in  their  representations.  The  affair  which 
gave  occasion  to  this  prosecution,  took  place  at  Turks  Island, 
after  the  brig  was  loaded,  and  was  in  the  act  of  departing 
from  the  port  The  captain  had  been  on  shore  in  the  boat,  to 
clear  out  his  vessel,  and  took  with  him  as  boatmen,  the  libel* 
lant  and  John  Martin,  another  of  the  crew.  While  he  was  on 
shore,  Elwell  left  the  boat,  and  meeting  the  crew  of  a  vessel 
that  had  been  wrecked,  he  went  into  a  shop  and  drank  wittv 
them.  In  returning  he  met  Martin,  his  companion,  and  drank 
with  him  again,  so  that  on  his  arrival  at  the  boat  he  is  alleged 
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by  the  captain  to  have  been  so  much  into3ucated  that  he  was 
obliged  to  employ  another  hand  as  oarsman.  This  intoxica- 
tion,  however,  was  not  to  sceh  a  degree  but  that  he  assisted 
in  dragging  the  boat  off,  which  had  been  drawn  np  on  the 
beach,  in  doing  which,  as  he  alleges  in  his  replication,  and  as 
he  complained  at  the  time,  be  cut  his  foot  with  a  shell,  so  that 
he  conld  not  row  withoat  pain ;  and  it  turns  out  in  evidence 
that  the  hand  employed  by  the  captain  was  a  black  servant 
who  came  off  in  the  boat  with-  a  gentleman  who  w*as  going 
Vith  the  captain  on  board  the  vessel  When  the  boat  arrived, 
Elwell  also  went  aloft  and  loosed  one  of  the  top-gallant  sails. 
The  vessel  was  already  under  way,  backing  and  filling,  to 
await  the  arrival  of  the  captain.  The  crew  then  went  to 
dinner.  While  at  dinner,  the  cook,  who  is  one  of  the  wit- 
nesses, was  sent  aft  for  the  customary  allowance  of  grog.    On 

his  return,  he  told  them  that  they  must  go  themselves 
[•58]  for  it,  but  that  Elwell  *  had  better  not  go,  as  he  would 

not  get  any.  One  of  the  other  witnesses  also  advised 
him  not  to  go,  as  he  had  already  drank  full  enough.  Elwell, 
however,  answered  with  an  oath,  that  he  would  have  his  grog ; 
and  as  he  went  with  the  others  and  demanded  it  of  Fales,  one 
of  the  respondents,  said  that  he  would  cut  the-  throat  of  any 
one  that  touched  him.  Fales  refused  to  deJiyer-it,  and  Elwell 
persevered  in  his  demand.  Fales  ordered  .him. forward,  and 
took  a  piece  of  board  or  plank  and  struck  him.  Elwell  came 
aft  with  an  open  knife  in  his  hand,  with  which  he  was  eating 
his  dinner,  and  during  this  time  he  appears  to  have  been 
brandishing  it  about,  probably  in  a  threatening  manner,  but 
without  any  apparent  intention  of  striking  Fales,  who  stood 
below  and  beyond  his  reach.  When  Fales  took  his  stick 
and  struck  him,  Elwell  closed,  his  knife  and  put  it  away, 
grasped  the  stick  which  Fales  had  in  his  hand,  and  wrenched 
ii  from  him,  and  threw  it  on  deck. .  He  then  dared  Fales  -to 
come  on  deck,  and  declared  that  he  would  hide  him.  Fales 
was  not  slow  to  accept  the  challenge,  but  immediately  came 
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up  and  recovered  the  stick  which  had  been  wrenched  from  his 
bands,  and  again  brandished  it  at  Elwell,  and  probably  struck 
him.  They  then  clenched,  and  a  scuffle  ensued.  This  part 
of  the  aflray  is  related  with  circumstances  of  difference  by 
the  witnesses,  some  of  them  saying  that  they  immediately 
clenched,  when  Fales  first  came  up,  and  that  he  then  disen- 
gaged himself  from  Elwell,  took  up  the  stick  and  struck  at 
him,  and  that  afterwards  they  clenched  a  second  time. 
During  the  scuffle,  Storer,  thb  first  mate,  dame  up  and  parted 
the  combatants,  gave  Elwell  a  shove  on  the  shoulder,  and 
ordered  him  forward.  Elwell,  with  an  oath,  refused  to  go 
until  he  had  his  grog.  While  Storer  was  pushing  him  for- 
ward, the  daptain  came  on  deck,  and  asked  if  there  was  mu- 
tiny. One  of  the  officers  replied  that  it  looked  like  it  He 
then  ordered  Elwell  forward,  and  accompanied  his  order  with 
a  kick  on  the  back.  This  was  twice  repeated  in  quick  suc- 
cession, the  captain  sustaining  his  body  by  his  hands  hold  of 
the  rigging,  and  planting  both  feet  on  the  back  of  the 
libellant,  the  two  first  times  lightly,  the  *  third  with  such  [*  59] 
force  as  to  throw  Elwell  several  feet  forward,  and  pros- 
trate him  on  his  face  or  side,  on  the  deck.  There  is  no  sa^s- 
factory  evidence  that  Elwell  refused  to  obey  the  captain  when 
he  ordered  him  forward,  but  it  is  without  doubt  that  his  obe- 
dience was  surly  and  reluctant.  When  he  was  prostrated  by 
the  last  blow,  the  captain  called  out  to  confilie  him,  and  as 
soon,  or  before  he  had  fairly  got  upon  his  feeqfPB  was  seized 
by  the  captain  and  both  mates,  cast  down  again  on  deck,  and 
lashed  either  to  the  boat  or  to  a  spare  topmast  that  was  lying 
on  deck.  He  remained  here,  lying  with  his  legs  over  the  top- 
mast and  his  body  on  the  deck,  for  about  an  hour,  when  he 
was  released  by  Storer,  and  went  below.  After  he  was  thrown 
down  the  second  time,  he  cried  out  that  his  arm  was  broke, 
and  during  the  whole  time  that  he  lay  on  deck  he  continued 
holding  the  wrist  of  his  lame  arm  in  his  right  hand,  to  utter 
loud  and  piercing  cries  that  his  arm  was  broken,  intermingled 
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with  oaths,  and  occasionally  singing  parts  of  songs.  Once  or 
more  he  asked  some  of  the  crew  if  they  could  see  a  shipmate 
lying  thus,  with  a  broken  arm,  and  not  relieve  him.  He  told 
the  captain  that  his  wages  were  damned  for  breaking  his  arm, 
and  that  it  would  cost  more  than  he  was  worth  to  pay  for  the 
injury.  There  was  no  examination  until  after  he  went  below, 
to  ascertain  the  reality  of  the  injury.  After  that,  it  was  ex- 
amined by  the  master  and  others  of  the  crew,  and  it  was  con- 
cluded that  the  arm  was  not  broken,  but  merely  sprained, 
and  emollients  were  directed  to  be  applied,  to  soothe  the  pain. 
On  his  return  to  Portland,  fourteen  days  after  the  injury,  he 
applied  for  surgical  assistance.  On  examination,  it  was  found 
that  the  left  shoulder  was  dislocated,  the  luxation  being  down- 
ward and  forward,  and  the  head  of  the  os  humeri  being  pro- 
truded forward  under  the  pectoral  muscle.  It  was  reduced 
with  difl5culty,  and  with  great  pain  to  the  patient  It  is  stated 
by  the  surgeon  that  it  will  be  some  months,'  two  or  three  at 
least,  before  he  can  recover  the  use  of  his  arm,  in  consequence 
of  the  time  that  elapsed  before  it  was  reduced,  and  that  he 
may  always  reij^ain  more  liable  to  a  like  injury,  than  if  no 

^  luxation  had  taken  place. 
[•  60]  *  There  is  a  suggestion  in  each  of  the  answers,  that 
there  was  an  apprehension  of  mutiny,  and  some  causes 
are  assigned  for  the  apprehension.  They  do  not  appear  to 
be  such  as  w#ild  seriously  disturb  the  mind  of  a  firm  and 
resolute  man|||hd  I  feel  bound  to  say,  that  if  any  such  appre- 
hensions were /eft  at  the  thne^  they  have  not  been  sustained  by 
any  thing  like  proof  on  the  trial,  but  that  the  whole  of  the 
evidence  most  decisively  negatives  any  such  idea. 

The  entry  on  the  log-book,  of  June  26,  nautical  time,  is, 
«  Robert  Elwell  mutinied  by  coming  aft  with  an  open  knife, 
swearing  that  he  would  cut  the  throats  of  the  officers,  unless 
he  got  rum,  clenching  the  second  mate,  and  striking  at  him 
with  a  8tick  of  wood.  So  we  lashed  him  to  the  deck.''  And 
on  the   following  day  there   is   another  entry :    "  Robert  El- 
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well  teas  put  off  duty  on  account  of  his  depredations,^^  an  ex- 
pression, as  applied  to  this  case,  which  I  confess  I  do  not 
comprehend.  No  complaint  was  made  of  Elwell  during  the 
voyage,  but  at  this  time,  except  that  one  of  the  witnesses 
stated  that  once  before  he  had  been  intoxicated,  and  prqbably 
on  the  same  day  there  is  this  entry  in  the  log,  "  Robert  El- 
well for  misbehavior;^'  and  except,  also,  that  he  was  not  so 
good  a  seaman  as  he  shipped  for.  At  the  same  time,  it  is  but 
justice  to  add  that  the  testimony  of  the  witnesses  places  the 
master  entirely  free  from  any  suspicion  of  habitual  severity. 

Such,  in  substance,  are  the  facts,  as  nearly  as  I  can  elicit 
them  from  the  somewhat  contradictory  statements  of  the  wit- 
nesses, both  of  the  injury  and  the  justification.  It  is  not  too 
much  to  say,  that  the  feelings  of  the  witnesses  on  both  sides 
have  given  a  coloring  to  their  testimony,  which  should  make  us 
cautious  of  admitting  all  their  representations  without  some 
grains  of  allowance. 

The  affray  commenced  between  Elwell  and  the  second 
mate,  Fales.  When  Elwell,  after  his  grog  was  refused,  con- 
tinued to  demand  it,  and  refused  to  go  forward  on  his  order, 
Fales  took  upon  himself  to  chastise  him  for  his  insolence  and 
disobedience.  That  Fales  was  correct  in  refusing  to  deliver 
the  customary  allowance  of  grog,  is  admitted.  It 
seems  to  have  been  in  conformity  with  the  *  orders  of  [  *61] 
the  captain.  But  it  is  not  equally  clear  that  he  is  as 
fully  justifiable  in  assuming  to  himself  the  authority  of  inflict- 
ing corporal  chastisement  on  the  man  for  his  disobedience, 
when  the  captain  was  at  his  elbow.  It  was  not  a  case  where 
the  safety  of  the  vessel  or  the  discipline  of  the  crew  required 
the  instant  exertion  of  such  authority.  And  it  may  be  here 
remarked,  that  though  the  law  docs  indeed  justify  the  master 
in  chastising  on  the  spot  a  reluctant  or  disobedient  seaman,  I 
am  not  aware  that  this  authority  is  extended  to  his  subordi- 
nate officers,  when  he  is  present,  especially  to  the  lowest  on 
board  the  vessel.    Such  things  often,  without  doubt,  are  done, 
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and  pass  off,  and  if  the  punishments  are  merited  and  not 
unreasonably  severe,  I  do  not  say  that  courts  will  give  much 
encouragement  to  a  seaman  who  should  as^k  for  damages. 
But  I  am  now  inquiring  for  the  legal  rights  of  the  subordi- 
nate officers  in  the  presence  of  the  captain,  and  I  am  free  to 
say  that  I  do  not  know  the  law  which  in  such  cases  invests 
the  inferior  officer  with  such  powers.  The  ancient  sea-laws 
are  curiously  directory  in  fixing  the  limitations  of  this  au- 
thority in  the  captain,  and  the  authority  itself  is,  in  some  of 
them,  rather  suggested  than  directly  given.  Consulal  de  la 
Mer.  ch.  165 ;  Laws  of  Oleron^  art  12 ;  Cleiracy  p.  48 ;  Laws 
of  Wisbuj/y  art.  24 ;  Ordinance  de  la  Marine^  book  2,  tit  1,  art 
22 ;  1  Val  447.  But  there  is  not,  within  my  recollection,  an 
intimation  that  any  such  authority  is  intrusted  to  the  inferior 
officers  of  the  ship.  I  am  by  no  means  satisfied  that  the  in- 
terests of  commerce,  the  security  of  navigation,  or  the  good 
discipline  of  ships'  crews  require  it  On  the  contrary,  it  seems 
to  me  that  such  a  distribution  and  extension  of  power  would 
be  the  parent  of  confusion  rather  than  order,  and  by  breaking 
in  upon  the  unity  of  authority,  would  tend  rather  to  the  re- 
laxing than  the  sustaining  of  good  discipline.  To  me  it  seems 
that  a  good  shipmaster  should  allow  no  person  but  himself  to 
inflict  a  blow  on  a  seaman,  in  his  presence. 

If  such  be  the  law,  it  takes  some  shades  from  the  miscon- 
duct of  Elwell  in  the  scuffle  which  took  place  between 
[•62]  him  and  Fales.  It  •does  not  excuse  him  from  perse- 
vering in  the  demand  of  his  grog,  after  it  had  been 
refused ;  much  less  does  it  excuse  his  insolence  and  disobedi- 
ence to  his  superior.  If 'he  was  aggrieved,  his  appeal  lay  to 
the  master.  But  he  was  probably  conscious  of  the  propriety 
of  the  officer's  conduct,  and  well  satisfied  that  the  refusal  of 
Fales  would  be  confirmed  by  the  captain.  It,  however,  places 
Mr.  Fales,  when  he  commenced  the  assault,  in  the  legal  atti- 
tude of  the  aggressor. 

When  Storer  came  up  and  parted  the  combatants,  he  was 
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merely  in  the  execution  of  his  official  duty,  but  the  libellant 
added  to  the  aggravation  of  his  previous  misbehavior  the 
refusal  to  obey  the  proper  and  just  order  of  this  officer. 

When  the  affiay  commenced,  the  captain  was  in  the  cabin. 
He  was  called  up  by  the  noise  on  deck,  and  asked  if  there  was 
matiny,  to  which  one  of  the  officers  replied  that  it  looked  like 
it  This  was  the  only  inquiry  he  made  into  the  cause  or 
nature  of  the  quarrel.  But  as  he  was  within  hearing  during 
the  whole,  he  may  well  be  supposed  to  have  understood  the 
origin  and  character  of  the  affiray.  He  proceeded  to  punish  the 
delinquent  on  the  spot. 

It  is  not  difficult  to  state,  in  general  terms,  tti6  nature  and 
extent  of  the  master's  authority  in  such  cases.  It  is  his  duty 
to  preserve  discipline  on  board  his  ship,  and  it  is  his  right  to 
correct  the  disobedience  or  insolence  of  a  seaman  by  moderate 
chastisement,  his  authority  in  this  respect  being  analogous  to 
that  of  a  parent  over  his  children,  or  a  master  over  his  appren- 
tice. Abbott  an  Shipping,  187,  Am.  Ed. ;  1  Vdl.  447.  But 
though  there  is  little  difficulty  in  stating  the  right  of  the  mas- 
ter in  general  terms,  it  is  not  so  easy  in  practice  to  fix  the  pre- 
cise point  at  which  4a  just  and  wholesome  exercise  of  domestic 
discipline  passes  into  a  criminal  abuse  of  power.  In  such 
cases,  I  am  not  insensible  that  the  condition  of  the  captain  is 
to  be  looked  upon  with  indulgence.  The  occasion  that  calls 
into  activity  his  authority,  usually  requires  that  it  should  be 
exercised  with  promptitude,  often  under  circumstances  of 
strong  excitement,  with  but  little  time  for  reflection, 
and  little  opportunity  •of  weighing  in  critical  •  scales  [*63] 
the  just  amount  of  punishment  against  the  magnitude 
of  the  offence.  Something,  under  such  circumstances,  is  to  be 
indulged  in  his  favor,  to  the  infirmity  of  human  nature.  To 
bold  him  responsible  for  what  another  person,  who  looked  on 
as  a  cool  and  unconcerned  spectator,  might  .think  a  moderate 
excess,  would  be  trying  his  conduct  by  too  severe  a  test ;  it 
would  give  too  much  encouragement  to  not  the  best  class  of 
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mariners  to  enter  prosecutions  for  trivial  injuries,  and  have  a 
tendency  to  break  down  all  authority  and  discipline.  It  was 
very  justly  urged  by  the  libellant  that  the  greatest  discretion  is 
not  to  be  expected  from  the  humble  condition  of  a  common 
sailor,  but  that  the  usefulness  of  the  class  to  which  he  belongs, 
his  hard  services,  and  small  reward,  and  the  character  of  frank- 
ness, and  thoughtless  intrepidity  which  seems  to  be  naturally 
created  by  the  nature  of  his  employment,  justly  require  that 
we  should  look  on  his  failings  with  sentiments  of  kindness 
and  not  severity.  To  this  argument  it  may  be  replied,  with 
equal  truth,  that  when  the  misbehavior  of  the  seaman  has 
called  into  action  the  correctional  power  of  the  master,  the 
like  reasons  claim  for  him  a  like  indulgence  of  judgment  in 
favor  of  the  necessary  exercise  of  discretionary  authority. 

In  the  present  case,  there  was  misbehavior  on  the  part  of  the 
libellant  that  unquestionably  justified  correction,  and  the  true 
question  is,  whether  in  inflicting  summary  justice,  the  oflScers 
have  passed  the  limits  beyond  which  the  indulgence  of  the 
law  cannot,  consistently  with  justice  and  sound  policy,  follow 
them.  In  my  opinion  they  have.  It  has  been  argued  for  the 
respondents  that  the  master,  under  the  cilcumstances,  having 
the  right  to  chastise  Elwell,  that  the  mode  of  punishment 
being  a  legal  and  proper  one,  and  the  dislocation  of  a  limb  not 
being  intended  nor  likely  to  occur  in  the  mode  of  correction 
adopted,  the  officers  ought  not  to  be  holden  responsible  for  an 
accidental  and  unexpected  injury.  There  is  certainly  a  great 
degree  of  plausibility  in  this  mode  of  considering  the  case. 
But  will  the  facts  warrant  it  ?  When  the  master,  in  this  way, 
takes  his  stand  upon  his  strict  legal  rights,  I  must  be 
[•64]  •permitted  to  say  that  he  showed,  as  is  perhaps  too  apt 
to  be  the  case,  quite  as  much  alacrity  as  was  suitable, 
in  resorting  to  severe  measures.  From  all  the  evidence,  the 
dislocation  seems  to  have  been  effected  when  Elwell  was 
•thrown  down  to  be  lashed.  The  master  and  both  mates  had 
then  hold  of  him,  and  assisted  in  lashing  him  down  and  mak- 
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ing  him  fast  With  such  odds  as  the  strength  of  three  against 
one,  it  would  seem  that  with  ordinary  caution  in  the  applica- 
tion of  their  force,  Elwell  might  have  been  secured  without 
the  employment  of  such  violence  as  must  have  been  exercised 
to  produce  the  injury  he  sustained.  That  degree  of  violence 
was  unnecessary  and  unwarrantable,  and  if  an  injury  was 
done  beyond  what  was  intended,  though  as  happening  partly 
from  misadvepture,  it  may  not  call  for  vindictive,  no  reason  is 
perceived  why  the  authors  of  it  should  not  be  holden  answer- 
able for  actual  pecuniary  damages,  as  the  expense  of  cure  and 
loss  of  time  occasioned  by  the  injury.  Under  all  the  circum- 
stances, to  this  amount  I  think  the  damages  ought  to  be 
limited. 

It  is  contended  on  the  part  of  the  respondents'  counsel,  that 
whatever  may  be  the  decision  as  to  the  master,  SArer  and 
Fales,  who  acted  in  obedience  to  his  order,  can  in  no  event  be 
held  responsible.  They  would,  indeed,  be  justified  in  confin- 
ing Elwell,  and  this  was  the  extent  of  the  master's  order. 
But  in  executing  it,  if  a  serious  injury  was  inflicted,  from  their 
unnecessary  harshness  or  want  of  caution,  they  must  be  held 
to  answer  for  it.  They  were  jointly  engaged  in  doing  the 
wrong,  and  I  do  not  perceive  any  reason  why  they  should 
not  be  jointly  held  to  respond  the  damages. 

Decree,  $80  damages,  and  costs. 
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The  master  may  discharge  a  seaman  from  the  vessel  before  the  terminatioa 
of  the  voyage  for  a  legal  cause ;  bat  not  for  slight  offences,  nor  fer  a  single 
offence,  ynlcss  of  a  very  aggravated  character. 

If  he  has  sufficient  cause  for  discharging  him,  and  the  seamen  repents,  and 
offers  amends  and  to  return  to  duty,  the  master  is  bound  to  receive  him. 

The  policy  of  the  law  discourages  the  discharge  of  seamen  in  foreign  ports. 

If  a  seaman  is  discharged  without  justifiable  cause,  and  without  his  own  con- 
sent,  the  measure  of  damages  is  the  full  amount  of  wages  till  the  return  of 
the  vessel,  and  the  expenses  of  his  return. 

The  intermediate  earnings  of  the  seaman  may  be  deducted  from  the  expenses 
of  his  return,  but  not  from  the  wages  due. 

The  certifilite  of  a  consul  that  the  seaman  was  discharged  with  his  ^prober 
tion,  will  not  preclude  the  court  from  inquiring  into  the  cause  of  the  dis- 
charge, and  awarding  damages,  if  the  dischai^e  was  unjustifiable. 

If  the  master  detains  the  clothing  of  the  seaman,  the  value  of  it  may  be  re- 
covered in  the  same  libel. 

February^  1825.  —  This  was  an  action  for  a  marine  tort, 
brought  by  a  seaman  against  the  master  for  a  wrongful  dis- 
charge, before  the  termination  of  the  voyage.  It  was  argued 
very  fully,  and  with  much  ability  by  (7.  S.  Daveis^  for  the 
libellant,  and  Anderson^  for  the  respondent.  The  facts  are 
stated  in  the  opinion  of  the  court. 

Ware,  District  Judge. 

This  is  a  libel  brought  by  Hutchinson,  a  mariner,  to  recover 
damages  for  a  tortious  discharge  from  the  vessel,  in  a  foreign 
port,  before  the  comptetion  of  the  voyage  for  which  he  shipped. 
The  facts  are,  that  he  shipped  as  a  seaman  on  board  the  bark 
Lloyd,  of  which  the  respondent  was  master,  for  a  voyage 
from  Portland  to  one  or  more  ports  in  the  West  Indies,  and 
back  to  her  port  of  discharge  in  the  United  States,  at  fourteen 
dollars   a  month  wages.      The  bark  went  to    Havana,  and 
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remained  there  until  she  had  completed  the  taking  in  of 
her  cargo,  before  the  occurrence  of  the  event  •which  [*66] 
led  to  the  separation  of  the  libellant  from  the  vessel, 
and  no  suggestion  has  been  made  of  any  difficulty  existing 
between  Hutchinson  and  any  of  the  officers,  or  of  any  com- 
plaint on  the  part  of  the  officers  against  him,  until  this  time. 
On  the  7th  of  July,  in  the  evening  of  the  day  before  she 
sailed,  Hutchinson  was  ordered  by  the  mate  to  go 'down  on 
the  outside  of  the  vessel  and  break  up  a  raft,  which  had  been 
used  in  the  work  about  the  vessel,  and  pass  it  on  deck.  The 
raft  lay  by  the  side  of  the  bark,  and  was  made  fast  to  it  by  ropes. 
When  he  went  down,  the  ropes  were  loosened  and  taken  in, 
and  it  remained  without  any  thing  to  confine  it,  or  prevent  its 
drifting  oif  with  the  tide.  There  was  a  gentle  motion  of  the 
water,  described  by  some  of  the  witnesses  as  a  soak,  by  others 
as  a  current,  carrying  the  raft  astern.  When  the  ropes  by 
which  the  raft  was  made  fast  were  taken  in,  Hutchinson  asked 
for  the  boat  to  be  let  down,  to  stand  in,  while  he  broke  up  and 
passed  the  raft  on  deck.  The  mate  refused  to  permit  this  to 
be  done.  He  then  asked  for  a  rope,  to  hold  by  and  prevent 
the  drifting  of  the  raft,  while  he  was  breaking  it  up.  This 
also  was  refused.  The  request  for  the  boat  or  a  rope  was  a 
number  of  times  repeated,  and  as  often  refused,  while  Hutchin- 
son was  holding  by  the  side  of  the  vessel,  to  prevent  the 
drifting  of  the  raft.  Once  or  twice  he  attempted  to  get  on 
deck,  but  was  prevented  by  the  mate.  He  remained  on  the 
raft  in  this  way,  an  hour,  holding  by  the  side  of  the  vessel, 
and  unable,  as  he  said,  to  break  up  the  raft  without  either  a 
boat  or  a  rope.  He  at  las*-  declared  he  could  hold  on  no  lon- 
ger, and.when  he  let  go  his  hold  the  raft  was  carded  off  by  the 
tide  towards  the  Madeira  packet^ Which  was  lying  at  anchor  a 
short  distance  from  the  Lloyd.  He  got  on  board  the  packet, 
and  remained  there  over  night,  and  the  next  morning  a  Capt. 
Preston  took  him  in  a  boat  to  put  him  again  on  board  the 
Lloyd.     On  their  way,  they  met  Capt  Coombs  in  another 
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boat  Preston  spoke  to  him,  and  told  him  that  be  had  a  man 
whom  he  wished  to  put  on  board  his  vessel ;  Coombs  replied 
that  he  might  carry  him  back  again,  that  he  did  not 
[•  67]  want  him,  that  he  would  not  take  him  in  his  *  boat,  nor 
have  him  on  board  his  vessel.  Hutchinson  then  in- 
fonned  Capt.  Coombs  that  he  had  secured  his  raft  by  the  side 
of  the  Madeira  packet,  and  returned  with  him  to  that  vessel. 
This  was  in  the  morning.  •Capt  Preston  also  testifies  that  in 
the  course  of  the  day  Hutchinson  went  on  shore,  as  he  stated, 
to  find  Capt.  Coombs,  and  to  get  on  board  the  Lloyd.  He, 
however,  either  failed  to  find  the  captain,  or  failed  in  getting 
himself  restored  to  the  vessel.  During  the  whole  time  that 
Hutchinson  was  on  the  raft  by  the  side  of  the  bark.  Captain 
Coombs  was  on  board,  knew  what  was  passing,  and  sanc- 
tioned the  conduct  of  his  mate.  When  Hutchinson  left  the 
bark,  all  his  clothing,  together  with  a  quadrant  belonging  to 
him,  remained  on  board  and  are  still  detained  by  the  captain. 
He  claims  damage  for  the  detention  of  these,  as  weU  as  for 
his  wrongful  discharge. 

These  facts  must  be  taken,  I  think,  as  fully  making  out  the 
allegation  in  the  libel  of  a  discharge  from  the  vessel  without 
the  mariner's  consent  The  question  would  then  arise  whether 
the  circumstances  of  the  case  justified  the  master  in  dissolv- 
ing the  contract  without  the  consent  of  the  other  party.  But 
the  master  has  pleaded  a  former  judgment,  and  it  is  contended 
that  this  court  is  precluded  from  an  inquiry  into  the  merits, 
the  same  sijbject-matter  having  been  formerly  in  controversy 
and  adjudicated  upon  in  another  suit  before  a  court  of  com- 
petent jurisdiction.  From  the  copy  of  the  record  which  is 
produced,  it  appears  that' Hutchinson  was  sued  by  Coombs 
and  another,  in  an  action  of  assumpsit,  for  the  value  of  the 
raft,  which  it  is  alleged  that  he  had  taken  and  converted  to  his 
own  use,  on  an  implied  promise  to  account  for  its  value, 
stated  at  $12.50.  There  is  also  a  charge  of  $4,  for  money 
paid  a  man  in  his  al>sence,  and  $15  for  detention  of  the  ves- 
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sel,  occasioned  by  his  desertion.  Hutcjiinson  defended,  and 
filed  an  account  in  offset,  charging  the  plaintiff  for  the  whole 
amount  of  wages,  which  would  have  been  due  had  he 
remained  with  the  vessel  till  the  completion  of  her  voyage, 
amounting  to  ^35,  and  giving  him  credit  for  $19.67, 
received  of  them,  and  $5.86,  •received  as  wages  in  the  [*68] 
Madeira  packet,  during  the  time,  leaving  a  balance  of 
$9.47,  due  on  the  account.  A  copy  o{  the  account  comes  up 
among  the  papers,  but  no  notice  is  taken  of  it  in  the  record. 
Judgment  was  given  by  the  justice,  for  the  plaintiff,  for  the 
sum  of  $16.50,  the  exact  amount  of  the  two  first  charges  in 
the  account  annexed  to  the  plaintiff's  writ. 

It  is  contended  by  the  counsel  for  the  libellant  that  he  is  not 
precluded  by  thb  record  from  recovering  damages  in  this  libel, 
for  his.tortious  discharge,  if  he  has  a  just  claim,  because  the 
claim  is  of  such  a  nature  as  could  not  legally  be  allowed  as 
an  offset,  and  therefore  the  justice  could  not  take  it  into  con- 
sideration in  making  up  his  judgment,  and  because  it  does  not 
appear  from  the  record  that  it  was  adjudicated  upon.  If  the  ac- 
count was  legally  before  the  justice,  and  was  decided  upon,  the 
party,  if  aggrieved,  should  have  sought  his  remedy  by  appeal. 
The  merits  of  that  judgment  could  not  be  reviewed  in  this 
way.  But  if  the  claim  is  one  which  by  law  cannot  be  admitted 
as  an  offset,  but  one  the  merits  of  which  could  be  legally 
examined  only  in  an  original  action  on  the  demand,  then  it 
seems  to  me  that  the  legal  presumption  will  be  that  the  justice 
gave  the  right  judgment,  and  did  not  take  the  offset  into  con- 
sideration. If  this  be  so,  this  court  is  not  precluded  from  an 
examination  of  the  merits  of  the  claim. 

The  right  of  pleading  or  filing  offsets  is  given  and  limited 
by  statute.  At  common  law,  if  the  plaintiff  was  indebted  to 
the  defendant  in  as  large  or  larger  sum  than  the  defendant 
owed  him,  there  was  no  method  of  striking  a  balance,  but 
the  defendant  was  driven  to  his  separate  action,  or  obliged  to 
resort  to  a  court  of  equity.     Tidd^s  Practice^  601.  By  the  law 
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of  Maine,  the  defendant  is  allowed,  when  sued  in  certain 
actions,  "  to  file  any  account  which  he  hath  "  against  the  plain- 
tiff, "  and  upon  the  general  issue  give  the  same  in  evidence 
against  the  plaintiff's  demand."  Laws  of  McAne^  chap.  59, 
sect.  19.  If  his  account  exceeds  that  of  the  plaintiff^  he 
shall  have  judgment  for  the  balance.     From  the  manner  in 

which  the  word  "  account "  is  used  in  the  statute,  one 
[•69]  •would  naturally  infer  that  it  was  the  intention  of  the 

legislature  to  restrict  offsets  to  such  claims  as  could 
properly  be  made  the  subject  of  a  book  charge,  and  this  con- 
struction of  the  statute  receives  confirmation  from  the  fact  that 
a  subsequent  act  was  made  to  authorize  the  filing  in  offset  of 
promissory  notes.  Laws  of  Maine^  chap.  228.  However  this 
may  be,  the  statute  has  never  been  construed  so  as  to  include 
a  claim  for  unliquidated  or  uncertain  damages.  The  English 
statute  allowing  of  set-off,  provides  for  setting  off  "  mutual 
debts^^  adopting  a  word  in  common  understanding  of  larger 
import  than  that  used  by  the  statute  of  Maine.  Yet  it  has 
always  been  holden  by  the  English  courts  that  a  claim  for 
unliquidated  damages  cannot  be  the  subject  of  a  set-off. 
Howlett  V.  Strickland^  Cowp.  56 ;  Weisgal  v.  Waters^  6  T.  R. 
488.  The  same  point  was  decided  in  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Winchester  v.  Hackley,  2 
Cranch,  342. 

If  this  principle  be  correct,  it  becomes  important  to  inquire 
what  was  the  nature  of  the  claim  offered  in  this  case  as  an 
offset.  This  I  take  to  be  conclusively  settled  by  the  case  of 
Emerson  v.  Howland,  1  Mason,  45.  The  learned  judge,  in 
that  case,  after  an  ample  discussion  of  the  question  upon 
principle  and  authority,  decided  that  when  a  seaman  is  tor- 
tiously  discharged  before  the  completion  of  the  voyage,  he  is 
entitled  to  a  compensation  *for  the  injury  according  to  the 
circumstances  of  his  own  particular  case ;  that  the  amount 
of  his  damages  is  neither  to  be  measured  by  the  amount  of 
wages  which  would  be  due,  computed  to  the  successful  ter- 
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mination  of  the  voyage,  nor  computed  to  the  time  of  his  own 
return  to  his  country,  but  should  be  an  indemnity  for  the 
actual  injury  he  sustained  by  the  breach  of  the  contract  The 
claim,  then,  of  Hutchinson,  is  most  manifestly  a  claim  for  un- 
liquidated damages,  as  uncertain  as  they  can  possibly  be  in 
any  case,  and  therefore  not  the  proper  subject  of  an  offset 
As  the  court  could  not  legally  pronounce  a  judgment  on  the 
account,  and  as  the  record  furnishes  no  evidence  that  it 
did,  the  legal  and  proper  presumption  is,  that  it  'gave  [*70] 
the  proper  judgment,  and  did  not  consider  the  offset  in 
the  damages  awarded. 

This  court  is  not  then  precluded  by  the  record  from  an  in- 
vestigation of  the  merits  of  the  case.  Looking  at  the  evidence, 
it  cannot,  as  it  appears  to  me,  admit  a  doubt  that  this  was  a 
tortious  discharge.  The  only  fault  or  neglect  charged  on  the 
mariner  was  his  refusal  to  break  up  the  raft  under  the  circum- 
^stances  before  stated.  As  the  case  appears  to  me,  there  was 
quite  as  much  fault  in  the  officers  as  the  man.  He  was  re- 
quired to  break  up  the  raft  in  the  night  time,  the  rope  by 
which  it  was  made  fast  to  the  vessel  taken  in,  and  a  moderate 
current,  according  to  all  the  witnesses,  constantly  carrying  the 
raft  from  the  vessel.  It  is  evident  that  while  he  was  passing 
np  the  boards,  the  raft  would  be  constantly  receding  from  the 
vessel,  and  would  in  a  short  time  be  at  such  a  distance  that  it 
would  not  only  be  impracticable  to  pass  the  boards  and  plank 
on  deck,  but  also  impossible  for  him  to  regain  the  vessel.  He 
did  not  refuse  to  do  the  work  which  was  required  of  him  ;  he 
merely  asked  for  the  boat  to  be  let  down,  or  a  rope  to  be 
thrown  to  him,  to  enable  him  to  do  it.  The  refusal  even  of  a 
rope,  which  might  have  been  given  without  the  least  possible 
inconvenience,  seems  to  have  oroceeded  more  from  caprice 
than  from  any  conceivable  obj^ion  that  could  be  made  to  so 
reasonable  a  request  The  next  day,  Hutchinson  offered  to 
return,  but  the  master  refused  to  receive  him.  The  only 
justification  now  offered  for  this  refusal  4s  his  alleged  miscon- 
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duct  the  evening  before.  1  have  given  my  opinion  of  that 
transaction.  But  admitting  all  that  is  now  pretended  by  the 
master,  I  am  clear  that  it  would  not  amount  to  a  justification 
of  his  discharge. 

That  a  master  has,  by  the  marine  law,  a  right  in  certain 
cases  to  turn  a  mariner  out  of  the  vessel,  is  admitted.  But 
this  he  cannot  do  for  slight  or  venial  offences,  and  certainly 
not  for  a  single  offence,  unless  of  a  very  aggravated  character. 
The  cases  stated  in  which  a  master  is  permitted  to  discharge 
a  seaman  are,  when  he  is  incorrigibly  disobedient,  and  will 

not  submit  to   do  his  duty.     Thorn  v.   White,   1  Pe- 
£•  71]  ters,  *  Ad.  R.  175 ;  or  if  he  is  mutinous  and  rebellions,  . 

and  persists  in  such  conduct,  Reff  el  als.  v.  The  Maria^ 
1  Peters,  Ad.  R.  186 ;  or  guilty  of  gross  dishonesty,  as  embezzle- 
ment or  theft.  Black  v.  The  Louisiana,  2  Peters,  Ad.  R.  268 ;  or  if 
he  is  an  habitual  drunkard,  and  a  stirrer  up  of  quarrels  and  broils, 
to  the  destruction  of  the  discipline  of  the  crew ;  or  by  his  own  ^ 
fault  renders  himself  incapable  of  performing  his  duty.  The 
old  sea  laws  mention  some  other  cases  which  justify  the  mas- 
ter in  discharging  a  mariner.  But  they  enjoin  temperance 
and  forbearance  on  the  part  of  the  master,  and  require  him  to 
deny  the  man  his  mess  three  times,  and  permit  him  to  remain 
in  the  vessel  in  the  mean  while,  that  is,  for  a  day  and  a  half, 
to  allow  him  time  to  reflect  and  submit.,  before  he  proceeds  to 
this  extremity.  If  he  repents  and  offers  amends  in  that  time, 
the  master  is  bound  to  accept  the  satisfaction,  and  receive 
the  man  again  into  favor ;  if  he  refuses,  the  seaman  will  be  en- 
titled to  his  wages,  and  the  master  responsible  to  his  owners 
for  any  loss  or  damage  that  may  arise  from  this  cause.  These 
laws  even  go  further,  and  say  that  a  seaman  shall  not  leave 
the  vessel  on  the  single  orde^f  the  master,  nor  until  he  has 
been  three  times  denied  his  m"s.  Laws  of  Oleron,  art.  6-13 ; 
Cleiracy  51,  52;   Consulat  de  la  Mer.  ch.  267. 

But  without  recurring  to  ancient  marine   ordinances,  the 
•principles  of  which  have  been  generally  adopted  by  all  .com- 
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mercial  nations,  and  which  are  referred  to  as  constituting  a 
sort  of  common  law  of  the. sea,  the  master  must  find  insuper- 
able difficulties  in  reconciling  the  discharge  of  a  seaman  in  a 
foreign  country,  under  these  circumstances,  with  the  spirit,  or 
even  letter  of  our  own  law.  Every  maritime  nation  has  a 
deep  interest  in  the  protection  and  preservation  of  its  seamen, 
as  a  class  of  men  of  indispensable  necessity,  for  the  purposes 
both  of  peace  and  war.  Their  preservation,  therefore,  for  the 
service  of  the  country,  becomes  an  object  of  public  policy. 
The  policy  of  the  United  States,  in  this  respect,  is  very  dis- 
tinctly marked.  As  early  as  the  year  1792,  an  act  was  passed, 
making  it  the  duty  of  our  consuls  to  provide  for  the 
support,  *  at  the  public  expense,  of  mariners  employed  [*  72] 
in  vessels  belonging  to  citizens  of  the  United  States, 
who  were  suffering  from  shipwreck,  sickness,  or  captivity,  and 
also  to  provide  the  means  of  their  returning  to  this  country. 
2  U.  &  Laws,  276,  ch.  125.  The  provisions  of  this  act  were 
superseded  by  the  act  of  Feb.  28,  1803,  which  makes  more 
ample  provision  for  the  same  objects.  By  this  act  it  is  made 
the  duty  of  the  consuls  to  provide  for  such  mariners  of  the 
United  States  as  are  founft  diestitute  within  their  districts, 
sufficient  sustenance,  and  a  passage  to  the  United  States  at 
the  public  expense;  and  masters  of  vessels  are  required  to 
receive  them,  and  allow  them  a  passage  home,  for  a  sum  fixed 
by  the  law.  By  the  same  law  it  is  provided,  that  whenever  a 
vessel  is  sold  in  a  foreign  port,  and  the  crew  discharged,  or  a 
mariner  is  discharged  with  his  own  consent,  the  master  shall, 
for  every  mariner  so  discharged,  pay  to  the  consul  three 
months'  wages  beyond  what  is  due  for  the  time  the  men  have 
served ;  two  thirds  of  which  are  to  be  given  to  the  seaman,  to 
enable  him  to  return  to  his  country,  and  one  third  to  be  paid 
into  the  treasury,  to  constitute  a  fund  for  the  payment  of 
the  passages  of  seamen  who  may  be  desirous  of  returning  to 
the  United  States,  and  for  the  maintenance  of  destitute  sea- 
men in  foreign  ports.     These  enactments  sufficiently  show 
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the  solicitude  of  the  government  for  the  preservation  of  our 
seamen.  But  there  is  another  section  of  the  law  more  pecu- 
liarly applicable  to  the  present  case.  This  requires  the  master 
of  a  vessel  bound  on  a  foreign  voyage,  before  he  clears  out  his 
vessel,  to  deliver  to  the  collector  a  list  of  his  crew,  certified  by 
his  oath,  and  the  collector  is  required  to  give  him  a  certified 
copy  of  this  list.  The  master  is  also  required  to  give  a  bond 
in  the  penal  sum  of  $400,  that  he  will  produce  to  the  first 
boarding  officer,  on  his  return  to  the  United  States,  this  copy 
with  all  the  persons  whose  names  are  upon  it,  and  report 
them  to  the  collector.  K  he  arrives  at  a  different  port  from 
that  from  which  he  sailed,  the  collector  shall  transmit  the  copy 
to  the  collector  of  the  port  out  of  which  he  sailed.  He  is  ex- 
cused from  producing  any  of  the  persons  whose  names 
[•73]  are  on  the  list,  only  by  •proof  that  they  are  dead,  have 
absconded,  or  been  impressed  into  other  service,  or  that 
they  have  been  discharged  in  a  foreign  port  with  the  consent 
of  the  consul,  which  must  be  proved  by  his  official  certificate, 
under  seal.  The  master  appears  not  to  have  been  ignorant  of 
this  law ;  for  there  is  attached  to  the  shipping  articles  which 
are  produced  in  evidence,  a  ceHificate  of  our  commercial 
agent  at  Havana,  stating  that  Capt.  Coombs  has  produced 
evidence,  satisfactory  to  him,  of  the  desertion  of  one  of  his 
crew,  and  that  he  had,  with  his  consent,  discharged  another. 
I  do  not  mean  to  say  that  this  law  mil  render  a  master  liable 
in  all  cases  to  the  seamen,  in  an  action  for  damages,  for  a 
discharge  without  complying  with  its  terms,  however  it  might 
be  in  a  suit  for  the  penalty.  The  seaman,  to  entitle  himself 
to  damages,  must  make  out  his  own  case  on  its  own  merits ; 
and  his  conduct  may  be  such  as  to  justify  the  master  in  a 
suit  for  the  private  injury,  when  it  would  not  be  a  defence  in 
a  suit  for  the  penalty.  But  the  provisions  of  the  act  most 
strongly  mark  the  parental  solicitude  of  the  government  for 
the  preservation  and  protection  of  the  seamen  of  th^  pountry ; 
and  I  think  myself  fully  warranted  in  inferring  from  them,  as 
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the  sense  of  the  Legislature,  that  a  master  ought  not  to  dis- 
charge a  seaman  hastily,  or  for  light  or  trivial  causes.  Find- 
ing the  policy  of  our  own  laws  in  perfect  accordance  with  the 
spirit  and  principles  of  the  marine  law  on  this  subject,  I  can- 
not hesitate  to  pronounce  the  discharge  of  Hutchinson,  in  this 
case,  illegal,  and  without  a  justifiable  excuse. 

The  next  question  is,  as  to  the  rule  of  damages ;  and  this, 
as  I  have  before  observed,  is  settled  by  the  case  of  Emerson  v. 
SowlaruL  They  are  to  be  measured  by  injury.  The  principle 
stated  in  Abbott  on  Shipping,  485,  is  to  allow  full  wages  to  the 
end  of  the  voyage,  deducting  such  sum  as  the  mariner  may  in 
the  mean  time  have  earned  in  another  vessel.  It  is  remarked 
by  the  learned  judge,  in  the  case  before  cited,  that  this  deduc- 
tion is  not  supported  by  any  authority  referred  to  in  the  text ; 
and  he  adds,  "  if  it  be  not  supported  by  some  authori- 
tative decisions,  it  will  deserve  consideration,  *  whether  [*74] 
it  be  not  more  consonant  to  sound  policy  and  justice  to 
disregard  it,  especially  as  the  laws  of  the  United  States  man- 
ifestly intend  to  discourage  all  discharges  of  our  seamen  in 
foreign  countries."  .  The  actual  injury  in  such  case  to  the 
seaman,  is  the  loss  of  his  full  wages  to  the  prosperous  termi- 
nation of  the  voyage,  added  to  the  expense  of  his  return.  Esti- 
mating the  damages  in  this  way,  if  there  be  no  precedent  for 
deducting  the  intermediate  earnings  of  the  seamen  from  the 
amount  of  wages,  after  the  intimation  of  the  court  just 
recited,  I  do  not  feel  authorized  to  make  one  of  the  present 
case.  It  appears  more  in  harmony  with  the  policy  of  our  law, 
as  well  as  the  principles  of  justice,  to  make  the  deduction,  not 
from  the  amount  of  wages,  but  from  the  expenses  of  return ; 
and  this  is  the  rule  of  the  French  law,  1  Valin,  706.  I  am  the 
more  willing  to  adopt  the  principle  in  this  case,  as  the  dis- 
charge appears  to  me  to  have  been  not  only  wholly  without 
justification,  but  to  be  attended  with  ^ ome  circumstances  of 
unnecessary  hardship.  Hutchinson  was  not  permitted  to  take 
from  the  vessel  his  necessary  clothing.     It  was  detained  under 
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the*  pretext  of  a  forfeiture  by  desertion,  without  a  shadow  of 
reason ;  or  as  an  indemnity  for  the  loss  of  the  raft,  though 
the  master  was  informed  where  the  raft  was  to  be  found ;  and 
he  was  obliged  to  seek  his  passage  home  with  no  other  cloth- 
ing than  what  he  had  about  his  person  at  the  time  of  leaving 
the  vessel. 

The  libellant  also  claims  damage  for  the  tortious  taking  and 
detention  of  his  clothing  and  a  quadrant  by  the  master. 
These  articles  were  immediately  taken  by  the  captain  into  his 
possession,  and  are  still  detained.  If  Hutchinson  had  de- 
serted, they  might  have  been  detained  as  a  forfeiture,  or  if  he 
had  committed  any  offence  which  justified  his  expulsion  from 
the  vessel,  the  same  right  might  perhaps  have  resulted  to  the 
master.  But  both  these  grounds  of  justification  fail.  I  can 
see  no  legal  right  which  the  master  had  to  withhold  them ; 
and  his  preventing  Hutchinson  from  coming  on  board  the 
vessel  and  taking  them,  and  his  immediately  taking  them 
into  his  own  possession,  may  reasonably  be  considered 
[*75]  as  *  completing  the  tort  on  the  water  and  within  the 
jurisdiction  of  the  court,  and  if  the  jurisdiction  attaches, 
there  can  be  no  doubt  that  damage  ought  to  be  awarded. 

Decree,  ^52  and  costs. 

Note. — Since  the  decision  of  this  case,  by  the  act  of  March 
3, 1825,  Congress  have  legislated  further  on  this  subject.  By 
the  10th  section  of  this  act  the  master  is  made  liable  to  a  fine 
of  $500,  or  to  six  months'  imprisonment,  who,  in  any  foreign 
port  or  place,  without  justifiable  cause,  forces  any  officer  or 
mariner  on  shore,  or  leaves  them  behind,  or  refuses  to  bring 
any  home  who  are  willing  and  in  a  condition  to  return. 
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The  ancient  doctrine  of  the  common  law,  founded  on  the  principles  of  the 
feudal  system,  that  a  private  wrong  is  merged  in  a  felony,  is  not  applicable 
to  the  civil  polity  of  this  country,  and  has  not  been  adopted  in  this  State. 

A  libel  may  be  maintained  by  the  father,  in  the  admiralty,  for  the  consequen- 
tial damages  resulting  from  an  assault  and  battery  of  his  minor  child  on 
the  high  seas.  But  to  support  the  action  he  must  show  either  actual  dam- 
age, or  that  which  is  held  to  be  such  by  intendment  of  law,  and  the  action 
may  be  maintained  after  the  death  of  the  child,  though  the  death  was  oc- 
casioned by  the  severity  of  the  battery.  , 

An  acdon  for  the  personal  injury  of  a  minor  must  be  in  the  name  of  the  child, 
and  the  damages  recovered  will  be  for  the  use  and  benefit  of  the  child,  and 
not  of  the  parent 

June  Term^  1825.  —  This  was  a  libel  filed  by  Moses  Plum- 
mer against  the  respondents,  the  master  and  first  and  second 
mates  of  the  brig  Romulus,  for  various  assaults  and 
batteries  aHeged  to  have  •been  made  on  John  S.  Plum-  [*76] 
mer,  the  minor  son  of  the  llbellant.  It  was  proved  at 
the  hearing  that  Webb,  the  master,  received  the  son  on  board 
the  vessel  at  the  father's  request ;  that  he  was  to  serve  without 
wages,  and  perform  such  services  as  were  proper  for  a  boy  of 
his  age,  being  twelve  or  thirteen  years  old,  and  that  in  con- 
sideration of  his  services  the  master  should  instruct  him  in  the 
duties  of  a  seaman.  It  was  the  understanding  at  the  time, 
that  the  vessel  should  perform  a  double  voyage  before  her 
return  to  this  port,  that  is,  should  make  two  voyages  to 
Europe,  and  that  the  boy  was  to  remain  with  the  vessel  until 
her  return  to  this  place.  On  his  return  here,  the  owners  might 
pay  him  such  wages  as  his  services  were  thought  to  be  worth, 
but  they  were  not  bound  to  pay  any.  One  voyage  was  per- 
formed to  Liverpool  and  back,  by  the  way  of  Savannah,  to 
New  Orleans,  where  the  brig  lay  a  considerable  time  waiting  for 
fireight     Soon  after  leaving  New  Orleans,  on  her  second  voy- 
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age  to  Liverpool,  the  boy  sickened  and  died,  in  consequence 
of  the  beating  and  ill  usage  he  had  received.  The  libel 
charges  several  batteries  during  this  period,  and  several  are 
proved  against  the  first  mate,  but  no  evidence  was  offered  im- 
plicating the  second  mate,  nor  was  any  instance  of  beating 
brought  home  directly  to  the  master.  It  was  contended  for 
the  libellant  that  the  evidence  disclosed  such  a  criminal  negli- 
gence and  inattention  on  the  part  of  the  master  in  suffering  a 
boy  of  his  tender  age,  who  was  placed  in  a  peculiar  manner 
under  his  protection,  to  be  repeatedly  beaten  by  his  first  officer, 
that  for  this  negligence  he  ought  to  be  held  as  a  joint  tres- 
passer ;  that  it  is  the  duty  of  the  master,  in  all  cases,  to  protect 
the  rnen  under  his  command  from  the  abuse  of  his  subordinate 
officers,  and  that  this  obligation  in  the  present  case  was  en- 
hanced by  the  peculiar  circumstances  of  trust  and  confidence 
under  which  the  boy  was  placed  in  his  charge. 

The  case  was  argued  by  C.  S.  Daveis,  for  the  libellant,  and 
Fessenden  and  Deblois^  for  the  respondents. 

[•77]       •  Ware,  District  Judge. 

Several  questions  of  law  have  been  raised  and  dis- 
cussed at  the  bar,  which  require  to  be  disposed  of  before  yfQ 
can  arrive  at  the  merits  of  the  case,  as  disclosed  in  the  evi- 
dence. They  have  been  urged  as  a  bar  to  the  libellant's  right 
to  recover  against  either  of  the  respondents,  under  any  state 
of  facts  which  can  exist. 

It  is  contended,  in  the  first  place,  that  the'  father  cannot 
maintain  an  action,  because  the  tort,  as  alleged  in  the  libel, 
amounts  to  a  felony,  and  that  the  private  wrong  is  merged  in 
the  public  crime  ;  and  in  the  second,  that  if  any  right  of  ac- 
tion ever  existed,  it  is  extinguished  by  the  death  of  the  son 
before  the  commencement  of  the  suit.  The  case  of  JSiggins 
V.  Butcher,  Yelv.  90,  is  relied  upon  ds  an  authority  at  common 
law,  directly  in  point.  That  was  an  action  brought  by  the 
husband  for  the  battery  of  his  wife.     The  battery  was  the 
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cause  of  her  death,  and  the  action  was  brought  after  her 
decease.  It  was  ruled  that  an  action  for  a  personal  tort,  done 
to  the  wife,  did  not  lie  for  the  husband  alone^  but  the  wife 
must  join ;  and  the  damages  being  recoverable  for  the  benefit 
of  the  wife,  the  right  of  action  died  with  her,  and  did  not  sur- 
vive for  the  husband.  It  is  further  added,  that  if  a  man  beat 
the  servant  of  another  so  that  he  die  of  the  extremity  of  the 
beating,  no  action  will  lie  for  the  master,  because  the  private 
wrong  is  swallowed  up  and  lost  in  the  public  offence. 

The  doctrine  here  stated,  of  the  merger  of  the  private  wrong 
and  civil  remedy  in  a  public  crime,  was  an  ancient  principle  of 
the  common  law,  and  seems  to  result  as  a  natural  and  logical 
consequence  flowing  from  the  fundamental  principles  of  the 
feudal  system.  Under  that  system,  all  property,  or  at  least  all 
landed  property,  was  assumed  to  belong  to  the  sovereign  and 
superior  lord.  The  grants  which  were  made  to  private  persons 
did  not  convey  the  absolute  property,  but  only  a  usufructuary 
interest,  and  this  was  granted  upon  condition.  If  the  conditions 
were  not  performed,  this  interest  was  forfeited,  and  the  land  re- 
verted to  the  grantor,  in  whom  the  ultimate  proprietary 
right  had  continued  to  reside.  Wright  on  *  Tenures^  ch.  1.  [*  78] 
One  of  the  conditions  implied  in  every  feudal  grant  was 
that  the  tenant  should  not  commit  felony.  The  commission 
of  a  felony  was  therefore  a  forfeiture  of  the  whole  of  the  feuda- 
tory's interest  in  the  grant.  2  Black,  Comm.  153.  The  common 
law  extended  this  forfeiture  to  his  goods  and  chattels,  as  well 
as  his  lands.  There  would  therefore  be  no  remedy  which 
could  reach  the  real  estate  of  the  wrongdoer,  because  all  the 
interest  which  he  had  in  that,  ceased  from  the  moment  that 
the  offence  was  committed,  and  reverted  to  the  donor.  And 
as  to  his  personal  estate,  a  species  of  property  of  little  con- 
sideration in  the  early  ages  of  the  common  law,  the  title 
which  the  crown  acquired  by  forfeiture  took  precedence  of  any 
claim  which  a  private  person  might  have  to  damages  to  be 
recovered  against  the  party.     The  forfeiture  extending  to  the 
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whole  property  of  the  felon,  and  the  crime  being  capital  and 
punished  by  death,  nothing  remained  to  satisfy  a  private 
demand,  and  no  person  against  whom  the  action  could  be 
brought.  The  private  action  was  therefore  necessarily  gone, 
or  as  it  is  usually  expressed,  the  private  wrong  was  merged  in 
the  felony.  But  these  principles  have  never  been  adopted  in 
this  State.  There  is  with  us  no  forfeiture  of  goods  resulting 
from  felony,  nor  are  all  felonies  punished  by  death.  In  this 
State,  therefore,  an  action  may  be  maintained  for  the  private 
wrong,  although  the  act  which  is  the  foundation  of  the  suit 
amounts  to  a  felony.  Boardman  v.  Gore  and  Grafton,  15  Mass. 
R.  331.  This  doctrine  of  the  merger  of  the  civil  remedy  in 
the  public  crime,  which  is  a  natural  and  logical  consequence 
of  the  fundamental  and  organic  principles  of  feudal  society, 
is  entirely  in  opposition  to  the  system  of  civil  polity  estab- 
lished in  this  country.  And  modern  decisions  in  England 
have  overruled  the  old  cases  on  this  point  The  case  of 
Crosby  v.  Long,  14  East,  459,  shows  that  an  action  may  be 
maintained  for  a  wrong  amounting  to  a  felony  after  the  party 
has  been  convicted  or  acquitted  of  the  public  offence,  provided 
the  acquittal  is  not  obtained  by  collusion.  As  to  the  other 
point  ruled  in  the  case  cited,  if  the  meaning  be  that 
[*79]  the  husband  cannot  recover  damages  *for  the  niere  per- 
sonal wrong  to  his  wife,  it  may  be  true ;  but  if  the 
meaning  be  that  an  action  will  not  lie  in  his  name  alone  for 
consequential  damages,  as  for  the  loss  of  her  services  and 
society,  and  the  expenses  of  her  cure,  however  the  law  may 
have  been  formerly,  I  understand  the  contrary  to  be  now 
well  established.  3  Black.  140 ;  Chitty  on  Plead.  61 ;  Comynh 
Digest,  Baron  and  Feme,  W.  Oro.  Jac.  538. 

But  whatever  may  be  thought  of  the  law  of  that  case,  its 
application  to  the  case  at  bar  is  not  admitted.  It  is  not 
questioned  that  an  action  does  lie  for  the  parent  for  a  battery 
of  his  child.  It  is,  however,  contended  that  it  does  not  lie 
after  the  death  of  the  child  which  is  the  subject  of  the  tort. 
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The  private  injury  resulting  from  an  assault  and  battery 
may  be  regarded  under  a  twofold  aspect.  First,  the  direct 
and  immediate  personal  injury,  the  bodily  pain  and  suffering 
occasioned  by  the  beating,  and  the  mental  anguish  and  hu- 
miliation resulting  from  the  disgrace  of  being  beaten.  Sec- 
ondly, the  collateral  or  consequential  injury,  the  loss  of  labor 
and  service,  and  the  expenses  of  cure  which  may  be  occa- 
sioned by  the  severity  of  the  battery.  The  first  wrong  neces- 
sarily spends  itself  on  the  individual  who  is  the  subject  of  the 
battery,  and  as  he  is  the  only  sufferer,  upon  the  first  principles 
of  natural  justice  he  only  is  entitled  to  the  amends.  For  this 
damage,  the  husband  cannot  sue  alone,  because  it  is  natu- 
rally due  to  his  wife.  But  as,  by  the  principles  of  the  common 
law,  the  wife  is  not  permitted  to  sue  in  her  own  name  alone, 
she  shall  be  joined  in  the  action  by  her  husband,  or,  to  speak 
more  correctly,  the  husband  shall  join  in  her  action,  because  it 
is  prosecuted  for  her  benefit,  and  the  damages  survive  to  her 
use  if  the  husband  die  before  they  are  recovered,  (hrnyn^s 
Dig,  Baron  and  Feme,  V,;  Russel  et  vx.  v.  Come,  1  Salk. 
119 ;  s.  c.  2  Ld.  Raym.  1031  ;  1  Chitty  on  Plead.  61.  The 
second  falls  on  the  person  who  is  entitled  to  the  labor  and 
service  of  the  person  who  is  the  subject  of  the  battery,  and 
who  is  bound  for  the  expenses  of  his  cure.  For  this  loss,  the 
law  gives  him  an  action  for  damages.  The  death  of 
the  •  child  or  servant  through  whom  the  injury  is  done,  [•80] 
before  the  commencement  of  the  suit,  if  it  is  a  conse- 
quence of  the  battery,  aggravates  the  injury ;  if  the  death  is 
occasioned  by  other  causes,  it  leaves  it  as  it  stood  before.  It 
neither  enhances  or  diminishes  the  loss.  It  is  not  easily  per- 
ceived upon  what  principles  of  natural  right  the  remedy 
should  be  taken  from  a  party  by  an  event  which  he  could 
not  control,  and  which  leaves  his  rights  unimpaired  and  his 
wrong  unredressed.  The  case  of  Winsmore  v.  Greenbank, 
Bull.  N.  P.  78,  is  an  authority  to  show  that  the  death  of  the 
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M   r\        TMx^   la    .,n.  t  ivi  CO.  ou5>  jui;5wer  to  the  inquiry  is,  that 

*K'  vxi  »  '^xv>^>i   vi.v!   .:i  ^r.io"^  -1^  3*?  ^'A*  sustained  in  conse- 

x^ '.  .sv    vs     K^  >»v'x\».;.      Vtvi  ;c  b  ujx*a  this  ground  that  th6 

•'k\\     ,uvv     u^    %v    vsu     !  N.   \^c'ua"ioc  i$  the  loss  of  service, 

4'ul  '!  ...  Kvk  V  I  » xi    li   I !    to  tr  .»or,"i«fs^     But  it  seems  to  have 

^^x:»    *..,.    vv»    <        u'    I X".*  oit*  :.i»i:*  although   this   is   the 

vMvvp'si  v*^*  '  ^^^  <v .  v»»N  vH     »c  ^t:  ivctsLl  v'jxuiustanoe  which  enli- 

*  \  .  i'k^  vv'»    1    v'  'v,k\  t  i     Vi;"c:"  ^T  viJLniaiges*  yet  that  the 

\v^^»  ».  ^  \\    \>,  *  t  V*    C'v^^-  *v   k'C  5^:>c-jL  ju'^  the  judgment,  may 

^v^\^^.^t  »\^   u\*\^  >\i  .  t.^r-^  ^v^vi-xl  :l*«e  ic«s?  of  service  and  for 

\  u>  V  .  \\*\^  \\v-\l    Kv  vv'     K''^\?*fv^«i  support  an  action  in 

vK>  ^vuvM'N,  u  I 'K\      ♦'^v  Av.  'va  >fc'jLs  IJvcrr^Ai  to  an  action  of 

\u    ^v  ^  J  S\  ,\  »\4  w  '    vs     >o  M.*vv,:v:-  Oct  v^v  h^>  daughter.     This 

Ki\  nv  K  ^ .  \, ,    \^n*s^.K   v^t  '  ^  '.^c  'v,>?<^  oc"  <*:*rv:vv*  and  will  not  lie 

w  uSx^ui  A  .-.  *  ^..i\.'  V  .  * »  •  t  #•  .  -M  .v-:.     F,::  ill  point  of  fact,  the 

•V  v\  k\  V .  uy  vSo  N  >     -  i  V  v^  s^t  'M^^jv  bs  t:>^rcly  noniinaL    If  the 

\\\\\\\  I-  \  v\".»s^kx  v»  '.X  4vxs  ^  v\l  A^A  vrv^::v4^:iv>n  of  law  that  she 

{^  ^    \\\  \\s\       \\^  tv i  V  sv  MvXNi  >v^  ;w*^wu :N>r  is  it  necessary,  to 

.  ^4^^^<v^\^  s^N    ^N  iN^iK  '."^  V  vNs^  x;Vv:\l  tv  .v.*  :::u:a:e  of  her  father's 

iiv\ui,\,     U.     r»  \    .">    •'v'5>,Vi:uR.S>7.   Andifshebe 

I   'A\  \^\s\  swviKv  v^u\*>k:Vv  tx^t^  ut  S^  tiithtVs  family,  the 

.'Ui;^svv>.v  ,w.^  ss(  >v*vwv  ^^v  s;x.llv:<"Kt  to  support  the 

\\s^\  w  A  s\  K\yK  ws^^    ;\\  v : .  0  :\  .m-.  ^  k.-  K,  :.::k>*.^  »L  292.   The 

♦Ols  >;»U^vM\  \M  \\vvn  vv(f  XN  t\uv  U  iKWi'csArx  to  lot  in  the  action, 

\\\\\    Ou^   ^\y\v^v,M\^v  vvf  iV  wtvNt^^   fsY  wbioh   damages  are 

W\\»U\I\\I  ^ai  0\o  vlt^<uu^\  hunI  bu.r.\'Uuv^',*  ii:Kl  wounded  feel- 

iug;*  \xf  \\\\^  (<s\\\\\>,  \  \\ nvkv^^  tVvr  w huh  0.0  bw gives  no  remedy, 

uulovsa  tho\  ttt\^  Uu^Kxs)  to  ^  iK^uuu^  vVT  ficsiuotts  menial  ser- 
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vice.  The  law,  in  this  case,  allows  a  deviation  from  strict 
logical  principles,  in  the  interest  of  good  morals ;  for  in  cases 
of  seduction,  unless  the  parent  could  recover  damages  no  re- 
covery could  be  had,  and  the  heartless  depravity  of  the  cold- 
blooded destroyer  of  the  peace  of  families  would  escape  un- 
punished. The  suit  of  the  child  is  answered  by  the  maxim 
volenti  nonfit  injuria.  She  is  parliceps  criminis^  and  the  law 
will  allow  her  no  action,  the  foundation  of  which  is  laid  in 
her  own  turpitude.  But  in  the  case  of  an  assault  and  battery, 
the  law  is  different.  The  parent  and  child  may  each  have 
theur  distinct  action  for  their  separate  wrongs.  The  loss  of 
service  falls  on  the  parent,  who  is  entitled  to  the  labor  of  his 
child,  and  for  this  the  law  gives  him  a  remedy  by  an  action. 
But  the  wrong  which  is  merely  personal,  the  pain  and  anguish 
of  body  and  mind,  are  the  injuries  of  the  child,  which  he  only 
can  feel,  and  for  which  he  is  entitled  to  his  separate  action, 
and  the  damages  are  recovered  for  his  benefit  The  damages 
of  the  paurent  or  master,  and  ,of  the  child  or  servant,  are  in 
their  nature  several  and  distinct,  and  a  recovery  by  one  is  no 
bar  to  an  action  by  the  other.  Reetes^  Domestic  Relations^ 
376 ;  Gray  v.  Jeffries^  Cro.  Eliz.  55. 

Can  the  parent,  then,  upon  the  facts  of  this  case,  maintain 
an  action  for  the  loss  of  the  services  of  his  child  ?  The  child 
was  not  living  in  his  father's  family.  He  was  placed  by  the 
parent  in  the  custody  of  one  of  the  respondents  as  a  servant, 
who,  by  the  parent's  agreement,  at  the  time  of  the  several 
assaults  complained  of,  was  entitled  to  his  services,  so  that  if 
there  was  any  loss  of  service,  it  did  not,  in  this  case,  fall  on 
the  parent,  but  upon  the  master,  who  for  the  time  had 
succeeded  to  his  rights  in  this  respect  *Had  the  bat-  [*82]" 
tery  been  committed  on  the  boy  by  any  other  person 
than  one  of  the  ship's  crew,  by  which  he  should  have  been 
rendered  incapable  of  doing  duty  during  the  period  included 
in  the  agreement,  no  doubt  can  be  entertained  that  the  master 
could  have  recovered  damages  for  the  injury.     The  rights  of 
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Uh^  muHler  in  this  respect  are  as  well  established  as  those  of 
the  |>urrnt.  But  if  the  master  could  have  maintained  an  ac- 
tion, thin  would  neces»sarily  have  excluded  the  action  of  the 
father  for  Ujc  name  cause.  Considering  the  suit  as  an  action 
for  the  h)H8  of  service,  —  and  on  no  other  ground  can  it  be 
maintained,  —  my  opinion  is  that  it  cannot  be  sustained. 

Ah  n^aiiiAt  Mr.  Merritt,  the  second  mate,  it  is  dismissed 
with  eoHtrt.  There  is  no  part  of  the* evidence  which  attaches 
liny  blumc*  to  him.*  With  respect  to  the  master  and  first  mate, 
it  in  (lirtUUHHed  without  costs.  There  can  be  no  doubt  upon 
the  evidenee,  that  the  boy  was  unreasonably  beaten,  and  if  he 
were  alive  to  prosecute  the  suit  for  his  own  wrongs  it  would 
be  a  eh'ar  cane  for  damages.  There  is  indeed  no  direct  proof 
that  he  was  beaten  by  the  master.  But  it  was  the  master's 
duty  to  protect  him  from  the  violence  of  his  subordinate  offi- 
cern.  I  do  not  admit  the  correctness  of  the  argument  of  the 
counHel  for  the  respondents,  that  the  master,  in  this  form  of 
action,  is  not  liable  for  non-feasance.  It  is  his  duty  to  inter- 
pose his  authority  for  the  protection  of  all  his  men  from  the 
intemperate  violence  of*  his  inferior  officers,  and  if  he  suffers 
them  to  be  ill-treated  he  ought  to  be  held  as  a  joint  trespasser. 
lie  is  intrusted  by  the  law  with  the  supreme  power  on  board 
of  his  ship,  and  what  is  done  by  his  permission  must  be  con- 
sidered as  done  by  his  authority.  In  the  present  case,  the 
obligation  to  protect  this  boy  was  particularly  strong,  because 
he  was  placed  in  his  care  under  peculieur  circumstances. 
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•Turner's  Case.  [•SS] 

The  master  of  a  vessel  has  a  right,  by  the  marine  law,  to  chastise  a  disorderiy 
or  disobedient  seaman  in  a  moderate  and  reasonable  manner. 

He  may  retake  a  deserting  seaman,  and  confine  him  on  boainl  the  vessel :  and 
the  authority  given  by  the  statute  of  1790,  chap.  56,  to  arrest  deserters  by 
a  warrant  from  a  magistrate,  does  not  supersede  the  authority  which  he  has 
under  the  general  maritime  law. 

A  court  of  admiralty  will  not  discharge  a  seaman  from  his  contract,  on  ac- 
count of  a  punishment  by  the  master,  unless  in  a  clear  case  of  an  abuse  of 
power. 

June  10,  1825.  —  Isaac  Turner,  a  man  of  color,  was  on 
Monday,  the  8th,  brought  before  the  District  Judge  of  the 
United  States  for  this  District,  by  habeas  corpus,  to  the  prison- 
keeper  of  the  county  of  Cumberland.  In  the  petition  for  the 
habeas  corpus  it  was  stated,  that  Turner  was  shipped  as  a 
seaman,  or  cook,  on  board  the  brig  Effort,  of  Salem,  Captain 
Miller,  then  lying  at  a  wharf  in  the  port  of  Portland,  and  that 
he  had  been  confined  on  board' the  brig  in  chains  attached  to* 
the  leg,  for  several  days  and  nights  successively,  until  he  had 
finally  succeeded  in  filing  them  off,  and  made  his  escape ;  but 
that  he  was  retaken  and  committed  to  the  custody  of  the 
gaoler.  The  prison-keeper  made  his  return  that  the  prisoner 
was  in  his  custody  by  virtue  of  a  lawful  warrant  from  a  mag- 
istrate authorized  under  the  law  of  the  United  States,  issued 
against  Turner  as  a  deserter  fi-om  the  brig,  on  which  he  was 
apprehended  and  committed  to  prison.  It  was  admitted  by 
Turner  that  he  had  been  regularly  shipped  at  Salem,  as  cook 
of  the  vessel ;  and  that  after  the  arrival  of  the  brig  at  Port- 
land, he  had  been  absent  three  times  successively  in  the  even- 
ing, from   the  vessel;    the   first  time,   as  it  appeared,  with 
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leave.  That  on  the  second  evening  he  absented  himself  with- 
out leave,  and  did  not  return  until  after  breakfast  on  the  fol- 
lowing day ;  and  that  again,  on  the  ensuing  evening,  he  was 

absent  without  permission,  and  did  not  return  until  late 
[•84]  in   the  •following  forenoon;   when,  according  to  the 

statement  of  the  owner,  who  appeared  to  resist  the  ap- 
plication, the  cook  was  brought  on  board  by  him  with  the 
assistance  of  a  civil  officer.  It  apppeared  by  the  declaration  of 
the  owner,  that  the  captain,  by  his  direction,  then  caused  a 
chain  to  be  fastened  to  the  cook's  leg  by  a  blacksmith,  with  an 
iron  rivet  above  the  ankle;  and  that  the  chain,  which  was  of 
sufficient  length  to  enable  him  to  traverse  the  deck,  was  se- 
cured by  a  lock  to  an  iron  ring  bolted  into  the  deck.  It  ap- 
peared that  during  the  daytime,  he  was  kept  in  this  situation, 
confined  to  the  caboose-house  or  galley,  at  his  work  as  cook. 
At  night,  his  chain  was  unlocked,  and  secured,  in  a  place  par- 
ticularly fitted  up  for  him  between  the  decks,  so  as  to  enable 
him  to  get  in  and  out  of  his  berth,  but  at  the  same  time  so  as 
to  prevent  his  escape.  He  was  kept  in  this  situation  alter- 
nately day  and  night  for  the  space  of  from  five  to  seven  or 
eight  days,  by  order  of  the  owner;  he  considering  it,  as  he 
alleged,  more  for  the  benefit  of  the  cook  himself,  than  to  cause 
him  to  be  committed  to  prison  under  the  statute,  at  the  ex- 
pense of  the  cook  himself,  which  he  several  times  solicited. 

There  was  no  proof,  however,  of  any  ill-treatment  on  the 
part  of  the  owner  or  officers  of  the  vessel,  beyond  what  might 
necessarily  arise  or  be  inferred  from  these  circumstances,  ex- 
cept from  the  declaration  of  the  cook  himself  that  he  was  quite 
unwell  during  a  part  of  the  time ;  and  that  one  night  in  par- 
ticular, he  suffered  extreme  pain  from  a  disorder  of  the  bowels, 
causing  them  to  swell  to  a  distressing  degree,  until  he  suc- 
ceeded in  rousing  the  mate  to  his  relief.  He  was  not  permit- 
ted to  have  communication  with  any  person  on  shore,  from  an 
apprehension  that  they  might  assist  him  in  escaping.  It  was 
acknowledged  by  the  cook  that  he  finally  contrived  to  file  off 
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the  rivet  roand  his  leg,  and  made  his  escape  from  the  vessel, 
as  it  appeared,  during  supper  time ;  although  he  complained 
that  his  leg  was  so  much  galled  as  to  prevent  his  escaping  to 
any  considerable  distance.  He  was  retaken  within  a  day  or 
two  after,  on  the  warrant  which  has  beei;i  mentioned ;  and 
•  these  circumstances  appearing  as  thus  stated,  on  the  [*85] 
examination  upon  the  habeas  corpus,  it  was  moved  on 
his  behalf,  that  he  should  be  entirely  discharged. 

The  ground  assumed  in  support  of  this  motion,  in  behalf 
of  the  prisoner,  was  that  the  mode  of  restraint  and  treatment 
practised  in  this  instance,  by  direction  of  the  owner,  and  pro- 
tracted for  such  a  period  by  the  master,  on  board  a  vessel 
lying  at  one  of  the  principal  wharves  in  the  port,  was  such  an 
unauthorized  exercise  of  the  rights  of  the  owner,  and  abuse  of 
the  power  of  the  master,  and  involved  such  a  violation  of  the 
mutual  obligations  subsisting  between  the  parties  to  the  con- 
tract^ as  to  amount  to  a  total  rupture  of  the  relation,  and 
entitle  the  mariner  to  his  absolute  discharge.  It  was  urged 
that  it  was  an  unwarrantable  infringement  of  the  right  of  per- 
sonal liberty ;  and  that  the  proper  course  to  be  pursued  on 
such  an  occasion,  was  that  prescribed  by  the  statute  of  the 
United  States,  although  other  methods  might  be  employed  at 
sea,  or  in  foreign  ports,  and  especially  in  bringing  home  crimi- 
nals and  mutineers  to  justice.  But  in  this  case,  it  was  con- 
tended to  be  a  cruel  and  unusual  punishment;  that  such  a 
mode  of  securing  a  seaman,  like  a  criminal,  on  the  deck  of  a 
vessel,  in  chains  and  fetters,  by  the  side  of  Long  Wharf, 
where  the  inhabitants  of  the  town  were  daily  passing  and 
repassing,  and  where  he  was  precluded  from  any  intercourse 
with  persons  on  shore  to  obtain  relief,  was  a  scandal  in  the 
eyes  of  the  community ;  the  spectacle  apart,  it  was  an  evil 
example ;  and  that  the  public  sense  of  the  country  would  re- 
volt from  the  infliction  of  such  an  enormity  on  account  of  a 
simple  breach  of  contract.  That  whatever  the  spirit  of  any 
foreign  law  might  be,  we  were  under  a  different  dispensation 
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of  jurinprudriico  in  the  United  States  in  respect  to  the  sacred- 
jii'wH  of  p«»rs(inul  liberty;  that  the  provision  of  habeas  corpus 
WUH  I'xprt'Hnly  intended  to  secure  this  right;  and  that  the  sea- 
iniin  wuH  eiilitled  to  the  peculiar  protection  of  a  court  of  ad- 
inlrully  jnriwlietlon. 

Thr  «'UHt»  wtis*  argued  by  C  S.  Daveis^  for  the  petitioner. 

(•  H(l|  •  Wauk,  District  Jmlfre. 

Tho  ground  oi\  which  the  petitioner's  counsel  claims 
hU  (llHcllurgt*  from  the  vessel,  is  the  illegal  punishment  inflicted 
ii|M»n  liiin,  proviouM  to  his  last  desertion.  After  that  desertion, 
\\^^  WUH  nppn^hiMuled  on  a  warrant  from  a  justice  of  the  peace, 
ill  purwimiuu*  of  the  authority  granted  by  the  7th  section  of 
Iht'  Hluttiio  of  the  United  States  for  the  government  of  seamen 
111  llir  nieri'hunt  service,  and  it  is  not  pretended  that  the  im- 
prlwoiiment  wus  illegal,  unless  the  illegality  of  the  previous 
piuiUlmK'nt  were  such  as  to  justify  the  desertion. 

It  1h  eiirne»1ly  contended  that  the  restraint  on  board  the 
vcHHcl  by  the  authority  of  the  master  only,  was  without  war- 
mat  of  law,  and  in  violation  of  the  common  rights  of  the  citi- 
zen; that  it  was  a  justification  of  his  subsequent  desertion, 
and  now  entitles  him  to  a  discharge  from  his  contract 

It  Is  certainly  true  that,  by  the  common  law,  when  a  man 
lets  hiuiHt^lf  to  hire,  and  neglects  or  refuses  to  fulfil  his  en- 
gagement, he  cannot  be  compelled  to  do  it  by  any  restraint 
put  upon  the  freedom  of  his  person.  The  law  gives  to  the 
injured  party  only  a  remedy  by  an  action  for  damages,  and 
this  is,  in  the  ordinary  transactions  of  life,  considered  an  ade- 
quate remedy.  But  the  contract  of  hire  for  marine  service 
stands  on  reasons  in  many  respects  peculiar  to  itself.  Though 
considered  as  a  civil  contract,  principles  are  applied  to  it  in 
some  respects  bearing  a  strong  analogy  to  those  holding  in  • 
military  service,  and  the  service  is,  by  the  laws  of  some  na- 
tions, considered,  partially  at  least,  as  a  military  service.    Sea- 
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men,  if  not  bound  by  the  general  law  of  the  sea,  are  by  the 
positive  institutions  of  several  countries,  to  assist,  at  the  risk 
of  their  lives,  in  defending  the  ship  against  pirates,  and  a 
refusal  to  fight  is  punished  criminally.  Such  is  the  law  of 
England,  Abbott  on  Shipping ^  174;  of  France,  Ordinance  de 
la  Marine^  Lib.  2,  Sect.  7,  Art.  9.  The  Consulate  of  the  &o, 
chap.  172,  178,  requires  all  the  seamen  to  provide  themselves 
with  arms  for  the  defence  of  the  ship,  and  if  they  do  not,  the 
master  may  provide  them  and  deduct  the  price  from 
their  *  wages.  The  Laws  of  the  Hanse  Towns,  ArW^*87] 
35,  36,  condemn  seamen  who  refuse  to  aid  in  defending 
the  ship  against  pirates,  to  be  whipped  as  cowards. 

The  present  case  presents  an  instance  in"  which  the  remedy 
for  a  failure  to  fulfil  the  obligations  of  a  contract  has  little 
affinity  with  the  ordinary  remedies  given  by  the  common  law. 
A  seaman  who  abandons  the  vessel  is  not  considered  merely 
as  violating  a  civil  obligation  ;  he  is  branded  as  a  deserter, 
may  be  apprehended  on  a  warrant,  and  imprisoned,  and  forci- 
bly compelled  to  fulfil  his  engagement.  And  this  is  a  principle 
incorporated  into  all  maritime  codes.  But  what  other  contract, 
purely  civil,  can  be  enforced  by  such  a  process  ?  Again,  the 
master  may  compel  an  obedience  to  his  orders  by  moderate 
and  reasonable  chastisement,  on  the  spot,  of  a  reluctant  or 
disobedient  seaman.  But  who  ever  heard,  in  any  other  con- 
tract for  the  hire  of  labor,  of  subduing  obstinacy  or  quicken- 
ing diligence,  by  corporal  chastisement?  or  who  ever  thought 
of  offering, -as  a  legal  justification  of  a  battery,  that  it  was  a 
necessary  stimulant  to  the  party  of  a  more  exact  performance 
of  his  duty  ? 

Though  the  mode  adopted  by  the  master  to  secure  the  ser- 
vices of  the  cook  may  be  revolting  to  the  feelings  of  those  who 
are  in  the  habit  of  considering  an  action  at  law  as  the  only 
remedy  for  a  violation  of  a  contract,  these  feelings  will  be  con- 
siderably abated  when  they  consider  the  difference  of  the 
principles  applying  to  contracts  for  maritime   services  from 
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those  which  govern  ordinary  contracts  for  the  hire  of  labor, 
and  the  peculiar  necessity  of  requiring  a  very  exact  compli- 
ance with  the  terms  of  the  contract,  for  the  security  of  prop- 
erty, often  of  great  value,  embarked  on  an  uncertain  and 
treacherous  element,  and  singularly  liable  to  accidents  and 
losses.  If  a  sudden  tempest  arises,  the  absence  of  a  part  of 
the  crew  may  occasion  the  loss  of  ship  and  cargo,  and  the 
remedy  by  action  would  be  a  mere  mockery  of  justice. 

The  marine  law,  looking  to  these  hazards,  requires  the  sea- 
ijien  to  be  continually  on  board  the  vessel,  and  not  to 
[•88]Tcave  it  but  with  •the  permission  of  the  master,  or  in 
his  absence,  that  of  the  next  officer. 

This  is  the  uniform  language  of  all  the  old  ordinances, 
Consulat  de  la  ifcfer,  ch.  166-169;  Laws  of  Oleron,  Art  5; 
Laws  of  Wisbvy,  Art.  4 ;  Laws  of  Hanse  Towns,  22,  40 ;  1 
Valin^  549.  They  are  particularly  severe  on  those  who  spend 
the  night  on  shore  without  leave.  A  seaman,  says  the  Consu- 
late of  the  Sea,  who  sleeps  on  shore  without  the  consent  of 
the  master,  is  guilty  of  perjury.     Ch.  174. 

In  the  present  case,  Turner  had  twice  absented  himself 
without  leave,  during  the  night  — a  grave  offence,  as  has  been 
seen,  in  the  eyes  of  the  marine  law.  After  the  first  absence 
he  did  not  return,  according  to  his  ow^n  statement,  until  after 
breakfast.  For  this  offence  he  was  reprimanded  by  the  mas- 
ter, and  cautioned  not  to  repeat  the  offence.  No  other  correc- 
tion was  administered,  and  yet  the  next  night  he  absented 
himself  again,  and  did  not  return  until  he  was  brought  back 
by  persons  sent  by  the  captain  in  pursuit  of  him.  The  offence 
was  not  only  here  repeated  on  the  first  opportunity,  but  re- 
peated without  any  excuse  of  preceding  severity,  and  a  dispo- 
sition indicated  of  abandoning  the  ship  altogether.  What  was 
the  master  to  do  ?  It  will  not  be  denied  that  he  might  justly 
chastise  such  repeated  acts  of  disobedience  and  dereliction  of 
duty.  The  authority  of  a  master  in  maintaining  subordina- 
tion* and  discipline  on  board  his  ship,  is  likened  to  that  of  a 
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parent  over  his  child,  or  a  master  over  his  apprentice.  Such 
disobedience,  after  being  specially  cautioned  on  the  subject, 
it  can  scarcely  be  questioned,  would  justify  moderate  correc- 
tion- 
Was  there  any  thing  in  the  mode  of  punishment  adopted, 
repugnant  to  the  general  spirit  and  principles  of  the  marine 
law  ?  Valin,  in  his  commentary  on  Liv.  2,  Tit.  6,  Art.  5,  of 
The  Ordinance  of  Lovis  XIV.,  which  prohibits  seamen  from 
leaving  the  vessel  after  she  is  laden,  under  a  penalty  of  100 
sols,  and  of  corporal  punishment  for  a  repetition  of  the  offence, 
reviews  the  regulations  of  the  ancient  sea  laws  on 
this  subject,  and  comes  to  the  following  •conclusion:  [*89] 
"  From  this  it  results  that  a  seaman  is  always  punish- 
able who  leaves  the  ship  without  permission,  although  the 
ship  be  not  laden ;  but  in  this  case  he  does  not  incur  the  pen- 
alty pronounced  by  this  article.  What  may  be  done  is  to  put 
him  in  irons,  or  on  a  diet  of  bread  and  water  for  twenty-four 
hours,  or  he  may  be  moderately  flogged,  (recevoir  quelques 
coups  de  garcettes,)  allowing  on  a  second  offence  a  little  more 
rigordns  punishment."  If  this  be  the  law  of  the  sea,  and  for 
this  law  w^hat  more  respectable  authority  can  be  quoted  than 
Valin,  it  will  not  be  easy  to  show,  from  all  the  circumstances 
of  this  case,  an  excess  of  punishment.  Every  reasonable  at- 
tention was  paid  to  the  comfort  and  accommodation  of  the 
man,  consistent  with  his  confinement.  The  chaining  of  a  man 
to  the  deck  of  a  vessel  does  indeed  carry  with  it  a  harsh 
soundj  and  suggests  to  the  imagination  images  of  cruelty  and 
sulSering.  But  it  does  not  appear  that  the  mode  of  confine- 
ment was  such  as  to  give  much  bodily  pain,  for  though  some 
complaint  of  the  kind  is  suggested  now,  none  was  made  at 
the  time,  nor  is  there  the  smallest  indication  of  a  cruel  and 
vindictive  disposition  qn  the  part  of  the  master.  All  appear- 
ances are  directly  the  reverse.  The  only  object  appears  to 
have  been  to   secure  the  services  of  the  cook  on  board  the 
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voHHcl,  and  prevent  his  being  seduced  to  desertion  by  the  offi- 
ciouH  and  meddlesome  interposition  of  persons  on  shore. 

But  it  is  argued  that,  admitting  the  right  of  the  master  thus 
to  confine  his  men  in  proper  cases,  while  he  is  in  a  foreign 
port,  our  statute  providing  for  the  apprehension  of  deserting 
seamen,  by  warrant,  and  their  confinement  in  prison,  super- 
B(jdes  the  authority  of  the  master  under  the  marine  law,  at 
least  while  the  vessel  is  lying  in  our  own  ports  —  that  the  law 
having  fixed  a  mode  by  which  the  master  may  secure  himself 
against  the  desertion  of  his  men,  he  is  confined  to  this  remedy 
alone. 

Several  answers  may,  I  think,  be  given  to  this  argument. 
1st.  Admitting  the  law  to  be  as  is  stated,  it  would  not  of  ne- 
cessity follow  that  Turner  would  be  entitled  to  be  dis- 
[•90]  charged  from  his  •contract.  It  seems  to  me  that  there 
should  be  a  clear  case  of  abuse  of  authority,  of  punish- 
ment manifestly  unjust  or  manifestly  excessive,  to  justify  the 
court  in  dissolving  a  contract  deliberately  entered  into  be- 
tween the  master  and  his  men.  If  the  punishment  is  illegal, 
it  may  give  the  seaman  a  right  to  an  action  against  the  mas- 
ter, for  damages.  But  when  the  punishment  is  not  clearly 
improper  in  the  mode,  or  excessive  in  degree,  and  there  is  no 
reason  to  apprehend,  as  it  is  not  pretended  there  is  in  this 
case,  that  it  will  be  followed  by  unjustifiable  harshness  or  cru- 
elty on  the  part  of  the  master,  it  does  not  appear  to  me  that  a 
proper  case  is  presented  for  the  interposition  of  the  authority  of 
the  court  in  this  form.  2d.  It  is  not  apparent  that  the  legisla- 
ture intended,  in  giving  this  remedy,  to  abridge  the  authority  of 
the  master  in  maintaining  order  and  discipline  among  his  crew, 
which  he  previously  had  by  the  marine  law.  3d.  The  case 
above  spoken  of  by  the  maritime  law  is  not  properly  desertion, 
but  such  a  leaving  of  the  ship  as  does .  not  amount  to  a  legal  * 
desertion.  And  if,  when  Turner  was  Brought  on  board  after 
absenting  himself  from  the  ship  the  second  night,  he  might 
legally  be  treated  as  a  deserter,  the  master,  for  whose  benefit 
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the  law  was  made,  was  not  bound  to  consider  bim  as  such, 
but  might  proceed  to  enforce  his  authority  and  maintain  the 
discipline  of  his  ship's  crew  by  the  use  of  that  discretionary 
power  given  by  the  general  law  of  the  sea. 

On  a  view  of  all  the  circumstances,  I  do  not  think  that  the 
petitioner  has  made  out  a  case  which  entitles  him  to  be  dis- 
charged from  the  vessel,  and,  as  he  was  unquestionably  a 
deserter  when  apprehended,  he  must  be  remanded  to  the  cus- 
tody of  the  prison-keeper. 


•Steele  v.  Thacher.        •  [*91] 

Repeated  acts  of  cruelty  and  oppression  on  the  part  of  the  master  will  justify 
a  seaman  in  deserting  tlie  vessel ;  but  not  a  single  act  of  assault  and  bat- 
tery, although  it  may  exceed  the  bounds  of  moderation,  unless  thei'e  be 
reasonable  grounds  for  apprehending  that  such  acts  of  oppression  will  be 
repeated. 

The  decisions  of  the  courts  of  common  law  in  England,  under  the  statute  of 
IS  and  15  of  Richard  II.  upon  the  jurisdiction  of  the  admiralty,  are  not 
binding  on  the  courts  of  this  country. 

The  grant  of  admiralty  jurisdiction  by  the  Constitution  of  the  United  States- 
has  been  uniformly  held  both  by  the  legislative  and  judicial  departments 
of  the  government,  to  be  more  extensive  than  that  allowed  by  the  courts 
of  common  law,  under  the  construction  of  these  statutes,  to  the  high  court 
of  admiralty  in  England. 

If  a  tort  be  committed  partly  on  land  and  partly  on  the  high  seas,  if  it  be  one 
continued  act,  the  admiralty  has  jurisdiction  over  the  whole  matter. 

A  parent  may  maintain  a  libel  in  the  admiralty  for  the  wrongful  abduction 
of  his  child,  being  a  minor,  and  carrying  him  beyond  the  sea. 

And  this  action  may  be  maintained  although  the  child,  at  the  time  of  the  ab- 
duction, was  not  an  inmate  of  the  father's  family,  and  although  the  child 
may  have  been  principally  lefl  to  support  himself  by  his  own  labor,  unless 
it  appears  that  the  father  has  abandoned  all  care  of  his  child. 

The  father  is  bound  to  support;  his  children  during  their  minority,  and  whiler 
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he  does  this  he  is  entitled  to  the  custody  of  their  persons  and  to  the  fruits 
of  their  labor.  He  may  renounce  or  abandon  his  rights,  but  he  cannot  bj 
his  own  act  discharge  himself  from  the  obligation  of  supporting  them. 

December  Term^  1825.  —  This  was  what,  in  the  technical 
language  of  the  admiralty,  is  called  a  cause  of  damage, 
brought  by  Steele  for  certain  wrongs  alleged  by  hira  to  have 
been  done  by  the  respondent,  to  his  son,  being  a  minor  under 
the  age  of  twenty-one.  The  libel  aUeged  that  in  February 
last,  Capt.  Thacher,  master  of  brig  Jane,  at  Portland,  shipped 
John  Smith  Steele,  the  libellant's  son,  to  go  a  voyage  on  the 
high  seas  from  Portland  to  the  West  Indies ;  that  in  pursu- 
ance of  this  contract  the  said  John  went  the  voyage 
[•  92]  •  from  Portland  to  Grenada,  and  was  thus  transported 
out  of  the  State  without  the  parent's  consent,  by  which 
means  he  has  lost  the  services  and  society  of  his  son,  etc.  In 
another  allegation,  the  master  is  charged  with  divers  assaults 
and  batteries  on  the  said  John,  by  means  of  which  the  father 
has  lost  his  services,  etc.  In  a  third  allegation,  the  master  is 
charged  with  having  by  his  ill-treatment  tortiously  discharged 
and  abandoned  him  in  a  foreign  port.  In  a  fourth,  a  discharge 
by  consent  is  alleged,  so  far  as  a  minor  could  consent 

The  master,  in  his  answer,  alleged  that  he  shipped  John 
Smith,  who  is  proved  to  be  the  person  in  question,  as  the  ap- 
prentice of  one  William  G.  Johnson,  at  the  request  of  said 
Johnson,  and  denied  that  he  is  the  son  of  the  libellant ;  denied 
the  assaults  and  batteries,  any  further  than  was  justifiable 
as  moderate  correction,  and  denied  the  discharge,  and  charged 
a  desertion  by  the  said  John  Smith. 

It  was  proved  at  the  trial,  that  John  Smith  Steele  shipped, 
as  is  alleged  in  the  answer,  by  the  name  of  John  Smith  ; 
Johnson  was  surety  for  the  month's  wages  which  were  paid 
in  advance,  and  expended  in  clothing.  His  name  is  on  the 
shipping  paper  immediately  under  Steele's,  and  below  it  is  a 
^andum  in  these  words :  «  Mr.  Johnson  signs  as  surety 
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that  he  is  an  apprentice  to  him."  Something  appears  to  have 
been  said  at  the  time  of  shipping,  of  the  boy's  being  John- 
son's apprentice,  but  no  indentures  were  shown  or  asked  for ; 
and  in  his  deposition,  Johnson  says  that  the  memorandum 
was  written  after  he  signed,  and  that  he  never  understood 
what  it  was  until  it  was  exhibited  to  him  on  the  trial.  He 
says  that  Steele  never  was  his  apprentice,  but  that  he  took 
him  to  teach  him  the  trade  of  a  barber,  anc^  not  being  satis- 
fied with  his  conduct,  had  dismissed  him.  Steele  performed 
the  outward  voyage,  and  deserted  at  Grenada,  since  which  he 
has  not  been  heard  from.  He  was  proved  to  be  the  son  of 
the  Ubellant,  by  a  witness  who  was  present  at  the  marriage  of 
his  parents,  and  at  his  birth,  and  who  had  seen  him  occasion- 
ally since.  The  testimony  of  this  witness,  to  which  ex- 
ception was  taken  in  the  argument,  was  corroborated  *  by  [*  93] 
the  unexceptionable  evidence  of  Mr.  Costelow,  who 
knew  him  as  a  member  of  the  libellant's  family,  and  that 
he  was  commonly  considered  as  his  son,  by  his  neighbors. 
Against  this  testimony  nothing  was  opposed  but  a  doubtful 
rumor  that  he  was  the  son  of  the  libellant's  wife,  before  mar- 
riage. It  was  in  evidence  that  John  lived  in  his  father's  family 
until  about  eight  years  ago.  Since  that  time  it  does  not  ap- 
pear with  certainty  where  he  has  lived.  The  libellant's  wit- 
ness says  he  supposed  he  lived  with  his  father,  or  elsewhere  by 
his  consent,  but  not  living  in  the  same  town  with  the  Ubellant, 
he  cannot  apeak  with  certainty.  It  was  proved  by  the  respon- 
dent that  he  had  been  in  Portland  about  seven  weeks,  at  the 
time  of  his  shipping;  that  when  he  came  here  he  stated  that 
he  was  his  own  man,  acted  for  himself,  and  engaged  himself 
to  Johnson  as  an  apprentice,  to  learn  the  trade  of  a  barber.  It 
does  not  appear  that  during  this  time  the  father  claimed  au- 
thority over  him,  nor  does  it  appear  that  he  knew  where  the 
boy  was,  or  made  any  inquiries  for  him.  But  the  son  acted 
independently,  and  represented  himself  to  be  an  emancipated 
minor. 


I  in  this  cause,  we 
Becond,  third,  and 
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J^l  J  another  ingredient 
Kix  who  proposes,  on 


MAINE,  1825.  89 


Steele  V.  Thachcr. 


this  groand,  to  justify  a  desertion,  should  not  only  exhibit 
proof  of  the  injury,  but  a  just  and  reasonable  ground  of  ap- 
prehension that  it  would  be  causelessly  repeated,  either  by 
showing  a  general  disposition  to  cruelty  on  the  part  of  the 
master,  or  the  existence  of  some  particular  pique  or  malevo- 
lence to'ward  him  personally. 

The  policy  of  the  law  discourages  the  separation  of  the 
mariner  from  the  vessel  before  the  termination  of  the  voyage, 
especially  in  a  foreign  port  But  in  the  present  case  there  is 
not  only  an  entire  failure  of  any  proof  of  this  kind,  but  the 
pretext  is  not  made  out  of  unreasonable  severity  in  the  par- 
ticular instance  alleged. 

We  are  brought  back  to  the  first  allegation  in  the  libel,  the 
shipping  of  John  Smith  Steele,  and  transporting  him  out  of 
the  country  without  the  consent  of  his  father.  But  it  is  con- 
tended that  admitting  the  illegality  of  the  master's  conduct, 
and  that  he  may  be  holden  to  answer  it  in  the  proper  form, 
the  subject-matter  of  this  allegation  is  not  within  the  jurisdic- 
tion of  this  court. 

In  the  much  disputed  question,  as  to  the  extent  and  boun- 
daries of  the  admiralty  jurisdiction,  it  has  never  been  a 
matter  of  doubt  *  whether  this  court  had  jurisdiction  [•Qo] 
over  torts  committed  on  the  high  seas.  In  former 
times,  it  seems  to  have  been  thought  that  for  such  torts  a 
remedy  could  be  given  by  no  other  court.  Such  appears  to 
have  been  the  opinion  of  Lord  Coke,  the  great  antagonist  of 
the  admiralty ;  at  least,  such  seems  to  be  the  most  obvious 
meaning  of  his  words.  "  Altum  mare^^  he  says  in  his  com- 
mentary on  Littleton,  "  is  out  of  the  jurisdiction  of  the  com- 
mon law,"  and  "  within  the  jurisdiction  of  the  Lord  High  Ad- 
mirscl."  Co.  Lilt,  260,  a.  And  in  his  argument  against  the 
jurisdiction  of  the  admiralty,  in  the  4^A  Institute^  140,  the  ju- 
risdiction of  this  court  over  all  things  done  exclusively  on  the 
high  seas  is  admitted  in  its  fullest  extent,  and  the  whole  tenor 
of  his  argument  implies  that  it  was  exclusive  of  that  of  the 
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courts  of  common  law.  Blackstone  apparently  adopted  the 
idea  of  Coke,  for  he  speaks  of  injuries  done  on  the  high  seas 
as  being  "  out  of  the  jurisdiction  of  our  ordinary  courts,  and 
therefore  to  be  remedied  in  a  peculiar  court  of  their  own." 
3  Black.  106.  The  points  which  are  labored  by  Coke  with 
the  greatest  earnestness,  are,  1st,  That  if  any  part  of  the  trans- 
action takes  place  within  the  body  of  a  county,  the  jurisdiction 
of  the  common  law  attaches  to  the  whole,  and  that  wherever 
the  courts  of  common  law  can  take  cognizance  of  the  matter, 
the  jurisdiction  of  the  admiralty  is  excluded.  On  this  ground, 
it  is  argued  that  when  a  marine  contract  is  made  on  land,  to 
be  executed  wholly  on  the  high  seas,  the  admiralty  is  ousted 
of  its  cognizance  of  the  cause,  for  the  common  law  attaching 
to  the  co;itract  from  the  place  where  it  is  made,  withdraws  the 
subject-matter,  which  is  clearly  and,  it  would  seem  to  be 
Coke's  idea,  exclusively  of  admiralty  jurisdiction,  from  the 
cognizance  of  that  court  to  the  courts  of  common  law.  The 
notion  of  a  concurrent  jurisdiction  seems  not  to  have  occurred 
to  him  as  a  possibility,  or  to  have  been  studiously  and  cau- 
tiously kept  out  of  view.  Each  jurisdiction  appears  to  stand 
in  his  mind  as  exclusive  of  the  other.  4ih  Inst  136,  Mich.  31, 
11,6,  not.  315;  lb.  140,   Temps.  E.  1,  tit.  Avowry^^  192;  lb. 

•  141,  7  R.  2,  tit.  Trespass  on  Statute,  pi.  54. 
[•96]  •The  second  point  pressed  in  his  argument  is,  that 
harbors,  creeks,  havens,  rivers,  &c.,  are  within  the  body 
of  some  county,  and  that  all  matters  there  transacted  are 
within  the  jurisdiction  of  the  courts  of  common  law,  to  the 
exclusion  of  the  admiralty.  If  the  exception  taken  in  the 
present  case  can  prevail,  it  must  be  on  the  ground  that  the 
tort  was  committed  partly  on  the  land.  Whatever  authority 
the  opinion  of  Lord  Coke  might  have  had  with  the  age  in 
which  he  wrote,  certain  it  is  that  his  reasoning  has  not  been 
considered  as  satisfactory  by  succeeding  judges;  for  though 
the  jurisdiction  of  the  admiralty  over  matters  taking  place 
wholly  on  the  high  seas  remains  now  undisputed,  yet,  either 
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by  right  or  by  wrong,  the  courts  of  common  law  have  ac- 
quired over  the  same  matters  a  jurisdiction  which  at  this  day 
is  equally  unquestionable.  Lindo  v.  Rodney^  2  Doug.  614,  n. 
The  principle,  also,  that  if  a  thing  be  done  partly  on  the  land 
and  partly  on  the  high  seas,  the  jurisdiction  of  the  admiralty 
is  excluded,  has  been  shaken  by  the  exceptions  of  bottomry 
bonds  and  mariner's  wages.  Over  these  contracts,  though 
made  on  land,  the  admiralty  exercises,  in  opposition  to  the 
opinion  of  Lord  Coke,  an  undisturbed  jurisdiction.  But  with 
these  exceptions,  the  doctrine  held  by  Lord  Coke  is  sup'^orted 
by  a  series  of  judicial  decisions  in  England,  which  decisively 
establish  it  as  the  law  of  that  country.  It  is  on  this  prin- 
ciple that  the  jurisdiction  of  the  admiralty  is  excluded  in  cases 
arising  on  policies  of  insurance,  charter  parties,  bills  of  lading, 
and  contracts  of  material-men,  these  contracts  being  made  on 
land.  Yet  in  each  of  these  cases  except  the  last,  which  is 
executed  on  land,  if  the  parties  went  on  the  water  to  enter 
into  the  contract,  the  jurisdiction  of  the  admiralty  would 
attach,  and  yet  it  is  most  certain  that  that  of  the  courts  of 
common  law  would  not  be  excluded.  So  far,  therefore,  as 
Lord  Coke  is  considered  as  holding  the  doctrine  that  these 
jurisdictions  are  reciprocally  exclusive  of  each  other,  his  opin- 
ion is  not  law  at  this  day. 

But  the  courts  of  this  country  have  not  considered  them- 
selves as  bound  by  the  opinion  of  Lord  Coke,  and  the 
decisions  of  the  *  common  law  courts  of  England  on  [*97] 
writs  of  prohibition.  These  decisions  are  founded  on 
the  construction  of  the  statutes  of  13  and  15  Richard  2,  which 
have  been  held  not  to  extend  to  this  country.  The  construc- 
tion which  they  have  at  different  times  received  has  not  been 
uniform  in  England,  and  that  upon  which  the  courts  of  that 
country  have  finally  settled  down  may  justly  be  ascribed  fully 
as  much  to  the  jealousy  of  the  courts  of  common  law  as  to 
the  application  of  any  just  rules  of  interpretation.  De  Lovio 
V.  Boit^  2  Gral.  467.     The  vice  admiralty  courts  in  this  coun- 
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try,  before  the  revolution,  always  exercised  a  larger  jurisdiction 
than  the  high  court  of  admiralty  in  England.  2  GalL  470. 
And  the  grant  of  admiralty  and  maritime  jurisdiction  in  the 
constitution  has,  both  by  the  legislative  and  judicial  depart- 
ments of  the  government,  been  construed  to  be  more  exten- 
sive than  that  exercised  by  that  court  under  the  construction  of 
th(»  statutes  of  Richard  2.  The  Judiciary  Act  puts  all  revenue 
seizures  made  on  waters  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burden,  on  the  admiralty  side  of  the  court, 
an  e^ifent  of  jurisdiction  palpably  at  variance  with  the  con- 
struction given  to  those  statutes  by  the  courts  of  common  law^ 
Laws  of  United  States^  vol.  2,  eh.  20,  sect.  9,  p.  60.  The  decis- 
ions of  the  courts  of  the  United  States  are  so  numerous  and 
full  to  this  point,  that  it  is  barely  necessary  to  refer  to  a  few. 
In  the  case  of  The  Gen.  Smithy  4  Wheat.  438,  the  admiralty 
is  held  to  possess  a  general  jurisdiction  in  cases  of  material- 
men, by  proceeding  either  in  rem  or  in  personam.  So  in  The 
Jerusalem,  2  Gall.  347 ;  The  Sandwich,  1  Peters,  Rep.  233 ; 
The  Brig  Eagle,  Bee.  78.  In  the  case  of  Manro  v.  Almeida, 
10  Wheat.  473,  the  court  decided  that  an  admiralty  court  may 
proceed  by  attachment  to  compel  the  appearance  of  a  party 
in  torts  as  well  as  contracts,  though  such  process  would  not  be 
allowed  in  England.  In  the  case  of  The  Apollon,  9  Wheat. 
303,  the  seizure  was  made  in  Belle  river,  within  the  admitted 

jurisdiction  of  the  king  of  Spain,  and  brought  to  the 
[•98]  port  of    St.   Mary's   for  •adjudication.      The   master 

brought  his  libel  against  the  collector  for  the  damages 
occasioned  by  the  illegal  seizure.  Here  no  part  of  the  tort, 
from  its  inception  to  its  termination,  was  committed  on  the 
high  seas.  It  commenced  within  the  acknowledged  jurisdic- 
tion of  a  foreign  power,  and  was  consummated  within  the 
body  of  a  county  in  the  State  of  Georgia.  Yet  the  jurisdic- 
tion of  the  admiralty  does  not  appear  to  have  been  questioned. 
In  fact  the  distinction  taken  in  the  English  reports,  that  where 
a  thing  is  done  partly  on  the  land  and  partly  on  the  high  seas, 
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the  jurisdiction  of  the  admiralty  is  excluded,  has  not,  to  my 
knowledge,  received  the  sanction  of  any  judicial  decision  in 
this  country,  but  on  the  contrary  it  has  been  most  explicitly 
denied.    De  Lovio  v.  Boit,  2  Gall.  436. 

In  this  case  the  question  as  to  the  jurisdiction  must  be  de- 
termined by  the  locality  of  the  act,  whether  it  was  done  on 
the  high  seas.  The  act,  complained  of  by  the  libellant,  is  the 
shipping  his  son,  a  minor,  at  Portland,  and  transporting  him  to 
parts  beyond  the  sea,  to  wit,  to  Grenada,  in  the  West  Indies, 
-without  his  consent  The  contract  was  made  on  shore ;  but 
the  contract,  admitting  it  to  be  illegal,  does  not  constitute  the 
tort.  The  execution  of  the  contract  is  that  in  which  the  tort 
consists,  and  that  was  on  the  high  seas.  If  it  be  said  that  it 
had  its  inception  on  land,  and  within  the  body,  of  a  county, 
the  answer  has  been  already  given,  that  the  English  cases  on 
this  point  are  not  held  to  be  law  in  this  country ;  but  where 
the  substance  of  the  tort  is  committed  on  the  high  seas,  when 
it  there  has  its  consummation,  if  it  be  all  one  continued  act, 
the  jurisdiction  of  the  admiralty  will  attach  to  the  whole 
matter,  though  part  of  it  may  have  taken  place  on  land  and 
within  the  body  of  a  county.  This  principle  seems  to  be  rea- 
sonable in  itself,  and  in  the  mass  of  inconsistent  and  contra- 
dictory authorities  with  which  the  English  books  abound,  on 
the  subject  of  admiralty  jurisdiction,  we  can  find  direct  au- 
thority for  it,  though  I  will  not  contend  that  it  stands  uncon- 
tradicted. In  Comyn^s  Digest^  tit.  Admiralty^  F.  5,  it  is  said, 
"  If  the  libel  be  founded  on  a  single  continued  act  which 
Vi^s  principally  on  the  sea,  though  part  was  on  the 
land,  a  prohibition  *will  not  go."  Such,  precisely,  is  [*99] 
the  present  case.  On  the  whole,  I  cannot  bring  my 
mind  to  doubt  but  that  this  court,  sitting  as  a  court  of  admi- 
ralty, has  a  clear  and  undoubted  jurisdiction  over  the  subject- 
matter  of  this  allegation  in  the  libel.  I  might  have  disposed 
of  this  part  of  the  case  by  simply  referring  to  the  case  of  De 
Lovio  Y.  Baity  2  GalL  392,  where  the  whole  question  of  the 
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admiralty  jurisdiction  is  discussed  with  an  ability  and  learning 
which  leaves  nothing  to  be  added  to  the  subject  But  the 
objection  was  strongly  urged  by  the  counsel  for  the  respondent, 
and  as  the  point  raised  in  this  case,  was  not  before  the  court 
in  judgment  in  that  referred  to,  a  respectful  attention  to  the 
argument  of  the  learned  counsel  required  that  it  should  be 
fairly  examined. 

We  come  then  to  the  question  on  its  merits  arising  under 
the  first  allegation  of  the  libel,  the  wrongful  abduction  of  the 
lilx^llant's  child.  It  is  argued  that  there  is  no  sufficient  proof 
that  John  8.  Steele  is  the  libellant's  son.  Though  the  testi- 
morjy  on  this  point  is  not  very  direct  nor  positive,  it  is  such 
as  in  the  absence  of  any  conflicting  proof  ought  to  be  held 
as  satisfactory.  This  fact  being  considered  as  settled,  the 
general  authority  and  rights  of  a  parent,  as  far  as  it  is  neces- 
sary to  consider  them  in  the  present  case,  are  not  the  subject 
of  doubt.  That  he  has  the  general  right  of  control  over  his 
child,  and  is  entitled  to  the  custody  of  his  person  and  to  the 
fruits  of  his  labor,  is  not  questioned.  A  stranger  who  vio- 
lently or  clandestinely  withdraws  the  child  from  the  parent's 
authority,  and  appropriates  to  himself  the  fruits  of  the  child's 
industry,  does  a  wrong  to  the  parent  for  which  the  law  will 
give  him  an  appropriate  remedy.  Nor  is  it  perceived  that  the 
case  will  be  altered  in  principle  by  the  child's^onsent  to  the 
fraud  on  the  parent.  For  this  purpose  he  has  no  legal  consent 
to  give.  Jameson  v.  Lc  Rot/,  6  John.  Rep.  274.  And  so  far 
as  it  is  an  attempt  to  conclude  the  rights  of  a  parent,  it  is 
utterly  void. 

But  these  parental  rights  may,  like  other  rights,  be  waived 
or  renounced,  and  that  either  expressly  or  by  implication.  The 
parent  may  renounce  his  right  to  the  earnings  of  his 
[*100]  child,  by  a  *speciaragreementwith  the  child  that  he 
shall  have  the  exclusive  enjoyment  of  them  himself. 
Besides,  these  parental  rights  are  connected  with  parental 
duties,  and  may  be  forfeited  by  a  neglect  of  these  duties.    The 
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parent  is  bound  to  maintain,  to  protect,  and  to  educate  his 
child  ;  and  this  is  an  obligation  that  is  imposed  upon  him  by 
the  law  of  nature,  independent  of  the  municipal  law  of  the 
State.  His  right  of  control  over  the  person  of  his  child,  and 
that  of  taking  to  himself  the  fruits  of  his  labor,  have  their 
foundation  in  the  performance  of  these  duties.  If  the  parent 
tarns  bis  child  out  of  his  house,  and  refuses  to  maintain  him,  or 
if  he  abandons  all  care  of  him,  suffers  him  to  go  at  large,  with- 
holds all  support  and  protection  of  his  child,  and  obliges  him  tb 
support  himself,  he  forfeits  his  right  of  control  over  his  person 
and  all  claims  to  the  fruits  of  his  labor.  By  such  a  renuncia- 
tion of  the  parental  power  the  child  becomes,  in  a  qualified 
sense  at  least,  independent  and  competent  to  act  for  himself. 
He  violates  no  duty  of  filial  obedience  and  infringes  no  pa- 
rental rights,  by  entering  into  engagements  with  others  by 
which  he  may  provide  for  his  own  well-being,  nor  can  such 
engagements  be  impeached  by  a  parent  who  neglects  to  dis- 
charge towards  his  child  his  own  parental  obligations.  To 
allow  a  parent  such  a  control  over  his  child,  while  he  con- 
tributes nothing  to  his  support  or  protection,  or  to  uphold  the 
parental  rights  while  all  the  parental  obligations  are  neglected, 
would  be  giving  an  extension  to  the  parental  power  that  it 
seems  to  me  is  neithef  sanctioned  by  the  law  of  nature  nor  by 
our  own  municipal  law.  When  a  minor  child  is  thus  aban- 
doned, a  stranger  may  enter  into  any  proper  contract  with 
him  for  his  labor,  and  pay  the  minor  his  wages  without  being 
liable  to  account  to  the  father.  These  principles,  which  seem 
reasonable  in  themselves,  are  sanctioned  by  the  most  approved 
elementary  writers  on  the  law,  as  well  as  by  judicial  decisions. 
1  Black.  Comm.  ch.  16 ;  Jenni/  v.  Alden,  12  Mass.  Rep.  375 ; 
Nighting-ale  v.  Withinffton,  15  Mass.  Rep.  272.  The  libellant 
has,  therefore,  no  just  cause  of  complaint  against 
Capt.  Thacher  for  entering  into  this  contract  with  'his  ['101] 
son ;  and  if  I  rightly  understand  the  authorities,  he 
could  maintain  no  action  in  his  own  right  for  the  wages 
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.;f  hi.  M.n  if  the  contract  had  been  faithfoUy  performed  on 

Hut  diflWrcrit  conHiderations  arise  when  the  father  sues  lor  a 
wronj/  domt  to  hi«  child.     Thongh  a  father  may  renoancp  bis 
riKl*<«i  »M^ '  an»ot,  by  any  form  of  renonciation,  annul  his  oDU- 
l^iitioiM,     rUot^it  arc  imposed  by  the  law,  and  do  not  cease  to 
U  ImMlitiK,  or  lo^c^  any  of  their  obligatory  force,  because  he  neg- 
)rH«  lo  ftillil  thmn.     The  father  is  bound  to  support  his  cUil- 
dii'ii   .Iiirin«   ih(*ir  minority,  and  this   is   an  obligation  from 
whirli  hi*  cutmot  diHcharge  himself  by  any  act  of  his  owe.    As 
fcoini'   iumi\mmiiUm  for  the  performance  of  this  duty,  he  is 
i^ntilli'd,  during  the  Bame  period,  to  the  fruits  of  their  labor. 
Hut  \Ur.  obliKtition  does  not  depend  on  their  ability  to  recora- 
jMMini*  him  by  their  industry,  for  he  is  equally  bound  to  suppo^ 
iUnn  whHher  in  Bickncss  or  in  health.     U  Capt.  Thacher  had 
in  thirt  ciiHC!,  by  any  personal  injury,  disabled  the  boy  from  sup- 
port Iiik  himwilf,  and  thrown  him  back  as  a  charge  on  his 
ltiih<T,  IhiH  would  have  been  an  Injury  for  which  the   father 
iiil^lit  have?  nu'overcul  damages.     For  there  is  no  principle  of 
luw  inorcj  univorsul  than  this, that  everyone  is  bound  to  repair 
tln^  datruige  which  is  occasioned  by  his  own  wrongful   and 
IU(»«al  act. 

Hut  this  is  not  the  gravamen  that  is  charged  in  the  libel. 

The  ground  of  the  libcllant's  complaint  is  the  abduction  of  his 

cOiild,  that  ho  is  carried  out  of  the  country,  withdrawn  fro^n 

bin  cam  and  protection,  and  not  returned,  whereby  he  is  de- 

priviHl  of  the  benefit  of   his  services,  of  the  comfort  of  his 

BOfit^ty,  and  of  the  control  of  his  person.     The  question  is? 

^v  hot  her  upon  the  facts  proved  in  this  case,  he  is  entitled  to 

<'laijn  danmges  on  this  ground.     It  does  not  appear  from  the 

♦**«tinu)ny  that  the  son  had  been  an  inmate  of  his   fathers 

fiinuly  for  the  last  seven  years;  nor  is,  indeed,  the  contrary 

pri>viMl,  though  it  seems  rather  the  more  probable  inference 

''«'t>ia  the  whole  testimony  taken  together.     For  the  last  seven 

*^ionth8,  at  least,  he  has  been  a  resident  in  this  town,  has 
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acted  for  himself,  free  from  all  oversight  or  control  on  the 
part  of  his  father,  maintaining  *  himself  by  his  own  [•102] 
iudastry,  and  engaging  his  services  to  whom  h6. 
pleased.  When  a  minor  is  left  in  this  way  to  support  himself 
by  his  own  resources,  without  any  aid  or  care  from  his  parent, 
the  parent  can  surely  maintain  no  suit  for  the  loss  of  his  ser- 
vices against  a  stranger  who  gives  him  employment  and  pays 
him  wages,  for  this  is  all  the  means  of  support  which  the  neg- 
lect of  the  parent  has  left  him. 

But  it  does  not  necessarily  follow,  because  the  father  has 
left  his  child  principally  to  his  own  guidance,  to  make  his  way 
in  life  as  he  can,  and  support  himself  by  his  own  industry, 
that  he  has  renounced  all  care  of  him,  and  abandoned  all 
interest  in  his  welfare.  A  child  may  live  abroad,  and  that 
parental  oversight  and  control  ovef  him  be  retained  in  a  great 
degree,  which  is  so  salutary  and  important  to  the  inexperience 
of  youth,  when  it  is  exercised  with  prudence  and  discretion. 
K  a  father  is  unable,  from  poverty,  to  discharge  all  the 
duties  to  his  offspring,  which  the  parental  relation  imposes  on 
those  who  are  in  more  affluent  circumstances,  it  is  not  to  be 
presumed,  without  proof,  that  he  voluntarily  neglects  those 
which  are  within  his  pow^er.  He  may  feel  as  deep  an  interest 
in  the  well-being  of  his  chil4ren  as  those  who  are  more  for- 
tufiate  in  being  able  to  contribute  more  towards  that  object, 
and  his  paternal  authority  may  be  exercised  with  great  benefit  ^ 
to  them  in  many  ways.  These  domestic  rights  of  the  poor 
are  as  sacred  in  the  eyes  of  the  law  as  those  of  the  rich,  and 
are  often,  without -doubt,  employed  as  wisely  and  with  as  sal- 
utary an  influence.  The  public  has  also  a  deep  interest  in 
maintaining  this  paternal  power  and  domestic  discipline  when 
it  is  employed  for  the  good  of  the  child,  in  preserving  him 
from  vice  and  dissoluteness,  and  training  him  to  habits  of 
industry  and  sobriety.  It  seems  to  me,  therefore,  that  the  ab- 
duction of  a  minor  child,  and  withdrawing  him  from  the  super- 
vision and  control  of  the  parent,  even  if  he  is  not  an  inmate 
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of  his  father's  family,  and  though  he  may  be  principally  left 

to  support  himself  by  his  own  exertions,  unless  it  ap- 

[•103]  pears  that  the  father  has  abandoned  all  •care  of  his 

child,  is  a  wrong  to  the  parent  for  which  he  is  entitled 

to  a  remedy. 

When  Capt.  Thacher  shipped  Steele,  he  knew  him  to  be  a 
minor,  and  though  he  might,  under  the  circumstances,  be  jus- 
tified in  entering  into  the  contract  with  him,  he  could  hardly 
be  authorized  to  conclude  that  his  father  and  natural  guardian 
had  abandoned  all  his  parental  rights.     If  the  allegation  in  the 
libel  wore  proved  that  he  wilfully  and  intentionally  left  him  in 
a  foreign  country,  or  if  it  were  shown  that  he  neglected  to 
bring  him  home  when  he  might  have  done  it,  or  that  by  his 
harshness  and  cruelty  he  had  driven  him  to  a  desertion,  my 
opinion  is  that  the  libella!!t  would  be   entitled  to  damages. 
The  difficulty,  in  my  mind,  does  not  lie  in  the  principles  of 
law  upon  which  the  counsel  have  put  the  case,  but  in  the 
proof.     There  is  no  positive  proof  that  the  master  refused  to 
bring  him  back;  on  the  contrary,  it  is  admitted  that  he  de- 
serted.    But  it  is  contended  that  there  was  a  Criminal  neglect 
in  not   securing  him  after   his  desertion,  for  the  purpose  of 
bringing  him  home,  which,  as  he  was  known  to  the  master  to 
be  a  minor,  he  was  bound  to  have  done.     Tt  is  stated  by  one 
of  tlie  witnesses  that  he  saw  Steele  several  times  after  His 
desertion,  near  the  vessel.     But  there  is  no  evidence  that  this 
fact  was  communicated  to  the  master,  or  was  known  by  him. 
It  is  said  by  another  witness  that  the  master,  on  the  outward 
voyage,  expressed  his  dissatisfaction  with  Steele,  and  said  he 
wished  he  could  make  him  desert     This  would  deserve  con- 
sideration, connected  with  other  circumstances,  if  his  treat- 
ment of  Steele  were  such  as*to  tend  to  produce  that  result 
But  there  is  no  evidence  of  unreasonable  severity  on  the  part 
of  the  master  towards  him.     Steele  was  sometimes  corrected, 
but  his  conduct  was  such  as  to  justify  the  correction.     Upon 
the  whole,  my  opioion  is  that  the  libel  ought  to  be  dismissed. 
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•The  Mary  Anne.  [•JL04] 

A  decree  of  a  court  of  admiralty  on  a  proceeding  in  rem  for  a  forfeiture  is 
conclusive  on  all  persons  claiming  an  interest  in  the  thing. 

Any  person  claiming  an  interest  in  the  thing  may  intervene  and  make  him- 
self a  party  to  the  cause,  and  contest  the  forfeiture,  so  far  as  the  decree 
would  be  conclusive  on  his  rights. 

A  creditor  who  has  attached  the  thing  in  a  suit  against  the  owner,  before  the 
seizure,  may  intervene  in  the  case  as  a  claimant. 

December  Term,  1826.  —  This  was  a  case  of  seizure  made 
by  the  collector  of  Saco,  for  an  alleged  violation  of  the  act  of 
Congress  for  the  registering  and  recording  of  ships  or  vessels. 
The  owner  interposed  no  claim,  but  a  claim  was  filed  by 
*  Messrs.  William  J.  and  Charles  E.  Quincey,  with  a  stipulation 
for  costs,  setting  forth  a  claim  against  the  vessel  as  attaching 
creditors,  they  having  attached  her,  before  the  seizure,  for  a 
debt  due  to  them  from  Dunlevie,  the  owner.  The  right  of  the 
Mfessrs.  Quincey  to  intervene  in  the  case  as  claimants,  was 
denied  on  the  part  of  the  United  States,  and  the  case  was 
argued  by  Shepley,  District  Attorney,  for  the  libellants  and 
C  S,  Vaveis,  for  the  claimants. 

Ware,  District  Judge. 

It  is  contended  by  the  District  Attorney  that  the  Messrs. 
Quincey,  upon  the  facts  set  forth  in  their  claim  and  answer, 
cannot  be  admitted  to  appear  as  claimants,  and  make  them- 
selves parties,  because  the  legal  title  to  the  vesJ^el,  and  with  it 
all  their  proprietary  interest,  passed  by  the  bill  of  sale  to  the 
Rowlands ;  and  the  lien  which  they  acquired  by  attachment 
is  not  such  an  interest  in  the  thing  as  will  entitle  them  to 
maintain  a  claim  in  a  court  of  admiralty. 

As  a  general  principle,  it  is  certainly  true  that  in  admiralty 
process  in  rem,  all  persons  having  an  interest  in  the  thing  may 
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[•105]  •intervene  pro  vUeresse  57/0,  file  their  claims  and  make 
themselves  parties  to  the  cause,  to  defend  their  own 
interest.  The  process  acts  on  the  thing  itself,  and  places  it  in 
the  custody  of  the  court.  When  thus  in  its  possession,  the 
court  is  bound  to  preserve  it  for  all  who  have  an  interest  in  it, 
and  not  to  deliver  it  but  to  those  who  prove  a  title.  It  follows 
as  a  necessary  consequence  that  all  who  have  a  legal  interest 
may  appear,  and  by  suitable  allegations  and  proofs,  show  what 
that  interest  is,  and  claim  to  have  it  allowed.  If  it  were  not  so, 
the  greatest  injustice  would  be  done,  because  a  decree  of  the 
court  in  rem  is  binding  on  all  the  world  as  to  the  points  which 
are  directly  in  judgment  before  it 

When  property  is  brought  into  court  on  a  revenue  seizure, 
upon  an  allegation  of  forfeiture,  the  service  having  been  regu- 
larly made  according  to  law,  it  is  deemed  to  be  a  service  on 
all  the  world,  and  all  persons  who  have  an  interest  in  the  thing 
are  presumed  to  have  notice  of  the  pendency  of  the  suit.  If 
no  one  appears  to  claim,  and  dispute  the  allegations  of  the 
libel,  the  act  of  Congress  prescribing  the  course  of  the  court 
in  revenue  cases,  directs  that  "the  court  shall  proceed  to  hear 
and  determine  the  cause  according  to  law."  ZZ  S.  Laws,  ch. 
128,  sect.  89,  March  2,  1799.  The  practice  of  the  court,  when 
no  person  intervenes  and  files  a  claim,  is  to  proceed  by  default 
and  decree  a  forfeiture  for  want  of  a  claim.  This  was  the 
course  prescribed  by  former  laws.  U.  S.  Latvs,  ch.  5,  sect,  36, 
July  31,  1789,  and  ch.  62,  sect.  67,  Oct.  1,  1790.  And  this  ap- 
pears  to  be  according  to  the  course  of  the  admiralty  in  its 
ordinary  practice,  and  constitutes  the  law  of  the  court.  The 
legal  notice  of  process  having  been  given,  the  law  presumes  it 
to  be  brought  home  to  all  who  have  an  interest  in  the  thing, 
and  if  they  do  not  appear  and  enter  their  claims  they  are  held 
to  be  in  contumacy,  a  decree  passes  on  the  motion  of  the 
libellant,  the  property  is  sold,  and  the  proceeds  brought  into 
the  registry ;  and  on  proof  oif  the  debt,  upon  a  summary  hear- 
ing, the  libellant  is  entitled  to  be  paid  his  debt  and  costs  out 
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of  the  proceeds.  *2  BrowrCs  Civ.  and  Adm,  LaWy  [•106] 
399-405 ;  C/erke's  Praxis,  tit  35.  The  excess  is  re- 
tained in  the  registry,  for  any  one  who  shall  claim  and 
prove  his  title.  In  the  case  of  libels  for  forfeiture  in  the 
name  of  the  United  States,  if  there  be  no  claim,  no  proof  of 
the  facts  is,  in  the  ordinary  practice  of  the  court,  required,  but 
the  allegations  are  taken  to  be  true.  The  decree  thus  pro- 
nounced, conclusively  ascertains  the  forfeiture,  and  is  binding 
on  all  who  claim  an  interest  in  the  thing.  The  title  acquired 
by  forfeiture  is  good  against  all  the  world,  and  cannot  be  called 
in  question  in  any  other  court.  If  it  is  so,  what  reason  can 
be  given  why  every  person  having  an  interest  in  the  thing, 
whether  it  be  a  proprietary  interest  or  a  mere  lien  or  privilege, 
should  not  be  admitted  to  intervene  for  his  own  interest  and 
contest  the  forfeiture  so  far  as  his  right  or  interest  would  be 
prejudiced  by  the  decree. 

But  it  has  been  contended  at  the  argument  that  the  decis- 
ions of  the  courts  lead  to  an  opposite  conclusion.  It  has  been 
repeatedly  held  that  a  lien  is  not  such  an  interest  as  will  sup- 
port a  claim  in  a  prize  court  The  Enroom,  5  Rob.  5 ;  The 
TobagOy  S  Rob.  221 ;  The  Marianna,  6  Rob.  26 ;  The  Frances^ 
Irvin's  claim,  8  Cranch,  418  ;  The  Mary,  9  Cranch,  126.  The 
principle  on  which  this  decision  rests  is  that  the  person  who 
has  the  lien  cannot  contest  the  title  acquired  by  the  captors, 
jure  belli,  but  that  the  captors  hold  the  property  discharged  of 
the  burden.  But  there  is  one  lien  respected  by  prize  courts, 
and  that  is  the  right  of  the  neutral  carrier  to  freight  on  ene- 
my's goods,  which  is  always  awarded  to  him,  this  being  a 
lien  created  by  the  general  maritime  law.  But  liens  created 
by  the  act  of  the  partiA,  which  depend  for  their  validity  on 
the  municipal  laws  of  the  country  where  the  parties  have  their 
domicil,  or  where  the  liens  are  created,  are  T\^i  regarded  by 
prize  courts.  "  The  difficulties,"  says  Judge  Washington  in 
the  case  of  The  Frances,  "which  an  examination  of  such 
claims  would  impose  oh  the  captors,  and  even  on  the  courts  in 
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deciding  them,  and  the  door  which  such  a  doctrine  would  open 
to  collusion  between  the  enemy  owners  and  the  neu- 
[•107]  tral  claimants,  have  *"  excluded  such  claimants  from 
the  consideration  of  the  courts."  In  all  these  cases, 
the  courts  professedly  take  their  stand  on  the  principles  of 
prize  law ;  the  reasoning  by  which  the  decision  is  vindicated 
applies  peculiarly  to  that  law,  and  has  but  a  limited  applica- 
tion on  the  instance  side  of  the  court. 

It  is,  however,  further  contended  that  when  the  proceeding 
is  for  a  forfeiture,  a  person  having  a  lien  cannot  intervene  and 
make  himself  a  party  in  this  stage  of  the  cause,  but  must 
await  the  decision  of  the  court,  and  in  case  of  a  decree  of 
condemnation,  file  his  petition  to  be  paid  out  of  the  proceeds 
after  they  are  brought  into  the  registry.  The  case  of  The 
Louisetta,  2  Gall,  307,  is  referred  to,  to  show  that  this  is  the 
correct  practice.  That,  like  the  present,  was  a  case  of  revenue 
seizure,  and  there  were  attachments  of  private  creditors.  The 
vessel  was  sold  on  an  interlocutory  decree,  and  finally  ordered 
to  be  restored.  The  counsel  for  the  claimants  moved  for  an 
order  to  the  registrar  to  pay  over  the  proceeds  to  them,  the 
clerk  having  declined  to  do  it  without  an  order,  as  it  was 
understood  there  were  attachments  on  the  property.  The  court 
merely  ^aid  that  they  would  take  no  notice  of  the  attachment 
unless  a  caution  were  first  filed.  The  question  did  not  arise 
whether  an  attaching  creditor  could  sustain  a  claim  for  the 
specific  thing.  The  case  of  The  SL  Jago  de  Ouba^  9  Wheat, 
409,  was  a  seizure  under  the  slave-trade  acts.  Two  claims  were 
interposed,  founded  on  liens ;  the  first,  of  the  seamen  for  their 
wages,  and  the  second,  of  certain  material-men  for  supplies 
for  repairing  and  refitting  the  vessel.  •  These  claims  w-ere  dis- 
missed on  the  merits,  but  the  faculty  of  the  claimants  to  make 
themselves  pa|^ies  in  the  cause,  was  not  called  in  question. 
But  the  question  in  this  case  did  not  present  itself  whether 
these  privileged  creditors  could  be  admitted  as  parties  to  con- 
test a  forfeiture,  because  it  was  admitted  that  if  the  claims 
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were  valid  they  would  overreach  the  forfeiture,  and  would 
entitle  them  to  be  first  paid  from  the  proceeds.  Nor  does  it 
distinctly  appear  whether  the  claim  was  originally  filed  against 
the  vessel,  or  the  rights  of  the  claimants  came  up  on  a  petition 
against  the  proceeds  in  the  registry. 

•The  question  then  returns,  as  one  not  directly  [*108] 
settled  by  any  of  the  cases  cited  at  the  bar,  whether  a 
person  who  has  acquired  a  lien  on  a  vessel,  and  she  is  sub- 
sequently seized  and  libelled  for  a  forfeiture,  can  be  admitted 
to  intervene  in  the  cause,  and  show^in  defence  of  his  rights, 
that  no  forfeiture  has  been  incurred.  To  say  that  he  must 
wait  until  after  a  decree,  and  then  come  in  and  petition  against 
the  proceeds,  would  be  little  better  than  a  mockery.  For  if 
the  decree  is  against  the  vessel,  it  annihilates  his  claim  and  he 
can  maintain  no  claim  to  the  proceeds.  It  is  not  a  claim,  like 
that  of  seamen's  wages,  or  that  of  material-men,  which  over- 
reaches the  forfeiture.  The  attachment  operates  only  to  the 
extent  of  the  debtor's  interest,  to  whose  rights,  so  far  as  his 
lien  goes,  the  attaching  creditor  succeeds,  while  the  maritime 
lien  of  seamen  for  their  wages,  and  of  material-men  for  sup- 
plies and  repairs,  is  a  species  of  proprietary  interest  in  the 
thing  itself,  which  is  independent  of  the  title  of  any  particular 
individual.  It  inheres  in  the  thing,  whoever  may  be  the  gen- 
eral owner.  But  the  interest  of  an  attacWag  creditor  can 
only  be  defended  by  the  same  means  which  will  be  a  defence 
for  the  owner  whose  interest  is  attached,  that  is,  in  this  case, 
by  showing  that  no  forfeiture  has  been  incurred.  To  decide 
that  he  cannot  make  himself  a  party  to  the  cause,  before  a 
decree  on  the  merits,  is  to  decide  that  he  cannot  be  admitted 
to  defend  his  rights  at  all.  My  opinion,  upon  the  whole  is, 
that  the  claim  may  be  admitted. 
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[•109]  Sherwood  v.  McIntosh. 

When  a  seaman  ships  for  a  particular  service  and  is  foohd  to  be  not  qualified 
for  that  duty,  the  master  is  authorized  to  put  him  to  a  different  service, and 
may  make  a  reasonable  deduction  from  his  wages.  But  he  is  not  authorized 
to  put  him  on  a  different  duty  without  a  reasonable  cause. 

Dishonesty  or  habits  of  intemperance  are  sufficient  causes  for  degrading  a 
steward  and  putting  him  be%re  the  mast.  But  a  single  instance  of  intem- 
perance is  not 

Cruel  and  oppressive  treatment  on  the  part  of  Jhe  master  will  justify  a  sea- 
man in  deserting  the  vessel  before  the  termination  of  the  voyage. 

When  a  seaman  is  compelled  to  desert  by  the  cruelty  of  the  master,  he  does 
not  forfeit  his  wages,  but  will  be  entitled  to  receive  them  in  full  to  the  pros- 
perous termination  of  the  voyage. 

December  Term,  1826.  —  This  was  a  libel  for  seaman's 
wages.  The  libel  set  forth  a  contract  on  the  part  of  the  libel- 
Ian  t,  to  serve  as  steward  on  board  the  ship  Elizabeth,  on  a 
voyage  from  Portland  to  New  Orleans  and  from  thence  to 
Europe  and  back  to  the  United  States,  at  the  rate  of  wages  of 
eighteen  dollars  per  month.  It  alleged  that  he  faithfully  per- 
formed his  duty  as  steward  until  the  arrival  of  the  ship  at 
New  Orleans,  i#iere  he  was  degraded  by  the  master  from  the 
office  of  steward,  and  put  before  the  mast ;  that  he  continued 
on  board  the  vessel*  and  did  duty  as  a  seaman  until  the  arrival 
of  the  vessel  at  Havre  ;  that  then,  in  consequence  of  the  con- 
tinued ill-treatment  that  he  experienced,  he  was  afraid  to 
remain  longer  in  the  ship,  and  left  her.  The  several  instances 
of  assaults  and  ill-treatment  are  minutely  and  particularly  set 
forth  in  the  libel,  and  relied  upon  as  a  justification  for  aban- 
doning the  vessel,  and  full  wages  are  claimed  to  the  termina- 
tion of  the  voyage. 

The  respondent  admits  the  contract  as  alleged  in  the  libel, 
and  admits  that  he  degraded  the  libellant  from  the  office  of 


MAINE-,  1826.  105 


Sherwood  v.  Mcintosh. 


steward  and  put  him  before  the  mast,  and  justifies  the  act  by 
the  allegation  that  on  the  outward  voyage  to  New 
Orleans  he  was  found  to  be  •unfaithful  and  an  habit-  [*110] 
ual  drunkard ;  he  denies,  in  toto,  the  charges  of  ill- 
treatment  and  cruelty,  and  alleges  a  desertion  of  the  libellant 
as  a  bar  to  any  claim  of  wages. 

The  case  was  argued  by  C  iS.  Daveis,  for  the  libellant,  and 
Greenleafj  for  the  respondent.  The  material  facts  are  stated 
in  the  opinion  of  the  court. 

WijRE.  Dislrict  Judge. 

This  case  has  been  very  elaborately  and  very  ably  argued 
upon  the  facts  and  the  law,  and  now  stands  for  decision  upon 
the  allegations  of  the  parties  and  the  proofs  produced  in  the 
case.  The  respondent  admits  the  contract  as  set  forth  in  the 
libel,  and  the  libellant  admits  on  his  part  the  desertion  as  it  is 
alleged  in  the  answer.  It  is  a  familiar  and  well-known  prin- 
ciple of  the  marine  law  that  desertion  operates  a  forfeiture  of 
all  wages  antecedently  earned.  By  admitting  the  desertion,  the 
libellant  takes  upon  himself  the  necessity  of  withdrawing  his 
case  from  the  operation  of  the  geheral  rule,  that  is,  of  justify- 
ing the  desertion. 

For  the  libellant,  it  is  contended  that  the  desertion  was  jus- 
tified, first,  by  his  degradation  from  the  office  of  steward,  and 
his  being  required  to  perform  duties  which  he  did  not  contract 
to  perform ;  and  secondly,  that  it  was  justified  by  the  cruel 
and  oppressive  conduct  of  the  master  to  him. 

The  simple  fact  that  the  libellant  was  degraded  and  put 
before  the  mast  is  not,  in  itself,  a  justification  of  desertion. 
When  a  mariner  contracts  for  a  particular  service  or  duty  on 
board  a  vessel,  he  engages  both  for  fidelity  in  the  performance 
of  that  duty,  and  for  that  capacity  and  those  qualities  which 
will  enable  him  to  perform  the  service  in  a  satisfactory  manner. 
If  the  master  finds,  upon  trial,  that  there  is  on  the  part  of  the 
man  either  a  want  of  fidelity  or  a  want  of  capacity  which  dis- 
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qualifies  him  for  the  service,  he  will  be  justified  in  putting  him 
upon  a  different  duty.  And  in  such  a  case  the  master  will 
also  be  justified,  not  in  refusing  altogether  to  pay  him  wages, 
but  in  making  from  them  a  reasonable  deduction. 
[•Ill]  *Atkyns  v.  Buf roughs,  1  Peters,  Ad.  R.  244.  The  Oro- 
zimboy  1  lb.  250.  But  when  the  man  has  contracted 
for  a  particular  service,  the  master  is  not  authorized  to  change 
the  terms  of  the  contract  capriciously  and  without  a  good 
cause,  and  require  of  him  duties  for  which  he  did  not  engage. 

The  master,  in  this  case,  alleges  as  a  justification  of  his  act, 
first,  the  want  of  fidelity  and  the  dishonesty  of  the  libellant; 
and  secondly,  a  constant  habit  of  intemperance.  These  are 
grave  charges,  and  either  of  them,  if  proved,  would  be  a  jus- 
tification. 

The  only  testimony  applying  to  the  first  allegation  is  that 
of  Procter,  the  first  mate.  He  states  that  a  barrel  of  rum  was 
put  on  board  the  vessel,  for  the  sailors'  use,  at  Portland,  and 
that  on  their  arrival  at  New  Orleans  it  was  found  to  be 
almost  entirely  gone,  and  that  the  consumption  very  greatly 
exceeded  the  allowance  to  the  men.  As  it  was  in  the  custody 
of  the  steward,  the  inference  is  that  it  must  have  been  wasted 
by  him. 

As  this  fact  rests  on  the  testimony  of  the  mate  alone,  and 
as  this  witness  is  principally  relied  upon  to  prove  the  other 
allegation,  of  habitual  intemperance,  it  becomes  important  to 
determine  what  degree  of  credit  is  to  be  given  to  his  testi- 
mony. It  is  contended  by  the  counsel  for  the  libellant  that 
he  is  utterly  discredited,  and  that  his  testimony  must  be  en- 
tirely laid  out  of  the  case. 

The  whole  credit  which  we  give  to  parol  testimony  is 
fouiuled  on  two  presumptions;  first,  the  intelligence  and  good 
sense  of  the  witness,  which  will  prevent  him  from  being  de- 
ceived himself;  and  secondly,  upon  his  good  faith  and  integ- 
rity,  which  will  prevent  his  intentionally  deceiving  others.  If, 
then,  it  is  proved  beyond  any  reasonable  doubt,  that  a  witness 
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is  guilty  of  prevarication,  either  in  deliberately  stating  what  is 
not  trae,  or  in  wilfully  suppressing  material  and  important 
facts  which  are  within  his  knowledge,  one  condition  upon 
which  we  yield  our  belief  to  human  testimony  fails.  If  the 
witness  deals  falsely  with  the  truth  in  one  case,  no  assurance 
can  be  felt  that  he  will  not  in  another,  and  of  course 
no  confidence  *can  be  placed  in  any  part  of  his  testi-  [•112] 
mony,  and  hence  the  maxim  falsvs  in  uno,  falsus  in 
omnibus. 

It  is  proved  beyond  the  reach  of  doubt  that  the  libellant 
received  a  severe  injury  at  New  Orleans,  a  short  time  before 
his  first  imprisonment,  nor  does  there  appear  to  be  m^uch  if 
any  more  doubt  that  this  was  inflicted  by  the  hand  of  the 
master,  in  the  cabin.  K  so,  the  mate,  who,  according  to  his 
own  statement,  w^as  in  his  state-room,  abed  but  not  ai*leep, 
must  have  known  the  circumstances,  and  he  was  the  only 
witness  who  could  have  known  them.  Sherwood,  according 
to  the  account  of  this  witness,  came  into  the  cabin  about  half 
past  nine  o'clock,  on  his  way  to  the  steerage  to  turn  in  for  the 
night  There  was  a  light  in  the  cabin  and  a  window  in  the 
door  of  his  state-room,  looking  into  the  cabin,  so  that  he  could 
see  what  took  place.  The  captain,  he  says,  charged  Sherwood 
with  breaking  a  lock;  Sherwood  denied  it,  and  the  charge 
and  the  denial,  as  the  witness  states,  were  several  times  re- 
peated, when  the  captain  told  him  if  he  did  not  go  to  bed  he 
would  flog  him.  Sherwood  replied  that  he  might  as  soon  as 
he  would.  He  thought  from  Sherwood's  voice  that  he  was 
intoxicated.  He  heard,  as  he  says,  no  noise  except  a  little 
rumbling  like  the  moving  of  a  chair.  The  rest  of  the  crew 
were  in  the  forecastle,  and  the  whole  space  between  that  and 
the  cabin  was  filled  with  hay,  so  that  a  noise  in  the  cabin 
could  not  be  heard  by  the  men. 

The  next  morning  Sherwood  was  seen  by  Harmon,  a  wit- 
ness .introduced  by  the  captain,  "  with  his  face  bloody,  his 
upper' lip  cut,  holding  his  handkerchief,  which  was  covered 
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\\i:h  Mvv\U  ;o  h:>  rV.vv:  h.s  uuJer  lip  also  appeared  to  be  cut 
and  :i\\v\lcn,  ar.vi  :1  e  !» wor  p.irt  of  his  face,  from  below  his 
e\e5  u^  h,:4  c>.;:k  \\\i*  br*;',>OvL"  Afterwards,  either  that  day 
or  i!io  r.v*\:.  :>.o  ^vi::..^  w  l:r.;^>s  says  that  he  saw  him  "  in  his 
KT;h,  \\;:h  h;s  h,;:i.Ixorvhlef  to  his  month,  and  he  could  but 
jus;  >jvMk  sv^  as  ;o  ;x^  ur.di  r>:*.xx!/*  Jordan,  another  witness 
i*\air/iitv\i  :Vr  f/.v^  capia;;:,  s^aw  h:iu  also,  bloody,  and  with  his 
lijv^  cut    auvl   s\\v\Un.      TI:*s   ivmcs   from  witnesses  whom 

;!io  uu4s:or  r,;;ns<\f  has  called  iu  the  defence.  The 
[•Ho]  •\vi::ios>es  iVr  ;hc^  I»bolIani  give  a  more  highly  col- 

or^\l  puuirx^  of  that  nightV  disaster.  On  the  same 
nunnuiij  wlu  u  ;lu*so  ir.arks  of  bru:.\I  violence  were  observed, 
ShorwvHHl  askixl  this  witaosis  the  mate,  to  look  into  his 
mouth,  auvl  si"^^  the  wound  wliuh  he  had  received.  He  de- 
clintH.K  but  what  is  rvaiarkaMo^  when  his  attention  was  partic- 
ularly calK\l  to  the  sulvooi*  ho  ov^ulJ  see  no  marks  or  bruises 
on  his  face,  Now  unK  ss  all  ihe  other  witnesses  in  the  case 
are  guilty  of  tlai:rant  jn^rjury,  the  libcllant  appears  with  his 
lips  cut  and  swollen,  his  fa«.v  iworod  with  gore  and  bruised 
from  the  eyes  to  the  chin,  and,  as  one  of  the  libellant's  wit- 
nesses says,  with  frt^sh  blood  s:iil  oozing  from  the  unclosed 
wounds  of  his  mouth,  and  yet,  when  the  attention  of  this 
witness  was  called  directly  to  the  subject,  he  could  see  uoth- 
rng  —  no  blood,  no  wounds,  no  swelling,  no  marks  of  violence 
whatever.  How  is  it  possible  to  resist  the  conviction  that  this 
is  a  case  in  which  the  wonls  of  the  old  proverb  are  verified, 
that  none  are  so  blind  as  those  who  will  not  see. 

But  the  credit  of  this  witness  is  not  left  here.  A  witness 
for  the  libellant  was  called,  of  unimpeachable  character,  who 
says  that  after  the  mate  returned  from  New  Orleans,  he  was 
employed  at  work  on  a  vessel  of  which  this  witness  was  first 
officer;  that  having  heard  the  rumor  of  this  affair,  and  being 
acquainted  with  Sherwood's  family,  he  inquired  of  him  about 
it,  and  that  he  told  him  that,  upon  the  night  in  question, 
he  was  sLbed  in  his  state-room,  he  heard  a  noise  in  the 
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cabin  as  though  one  man  was  strangling  another;  *that  he  got 
up  and  opened  the  door,  and  asked  what  was  going  on.  The 
captain  answered  as  though  it  was  a  trifle,  and  the  witness 
then  replied,  "there  must  be  no  murder  here."  The  mate 
now  utterly  denies  this  conversation,  and  the  witness,  when 
called  again,  directly  reaffirms  it.  I  cannot  hesitate  which  to 
believe.  Taking  the  whole  testimony  together,  bearing  on 
this  part  of  the  case,  —  and  it  is  proved  by  that  clearness  and 
force  of  evidence  to  which  the  mind  cannot  withhold  its  as- 
sent, that  there  was  perpetrated  in  the  cabin  on  the  night 
in  question,  a  deed  of  dark  and  barbarous  cruelty,  the 
circumstances  of  which  were  known  *  to  this  wit-  [*  114] 
ness,  and  which  he  has  refused  to  discover, — he  has 
shown  himself  capable  of  prevarication  to  such  an  extent  as 
destroys  all  the  confidence  which  otherwise  might  be  felt  in 
his  testimony. 

There  being  no  evidence  in  support  of  the  charge  of  un- 
faithfulness but  the  testimony  of  Proctor,  I  dismiss  it  as  not 
sustained  by  proof.  The  other  cause  alleged  by  the  master 
for  degrading  the  steward,  is  habitual  intemperance.  Now  the 
only  evidence  of  a  habit  of  intemperance  we  have,  is  found 
in  the  testimony  of  Proctor.  That,  for  the  reasons  already 
stated,  I  lay  out  of  the  case.  Harmon,  the  apprentice  of  the 
master,  says  that  Sherwood  was  intoxicated  the  morning  of 
sailing  from  Portland,  but  that  he  never  saw  him  intoxicated 
at  any  other  time  on  the  passage  to  New  Orleans.  Jordan, 
another  witness,  says  that  he  saw  him  frequently  Intoxicated 
on  the  passage  from  New  Orleans  to  Havre ;  that  he  would 
drink  all  he  could  get,  and  often  more  than  his  allowance 
when  he  could  get  it  of  the  other  men,  but  that  he  never  saw 
him  drunk  on  the  passage  to  New  Orleans.  The  habits  of 
intemperance  of  which  Jordan  speaks,  were  after  the  master 
had  degraded  him  from  the  office  of  steward,  and  after  the 
cruelties  which  were  practised  upon  him  while  the  vessel  was 
lyii^  at  New  Orleans.     This  subsequent  misconduct  of  Sber- 
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wood,  which  from  the  whole  evidence  it  seems  reasonable  to 
attribute  to  the  harshness  and  severity  with  which  he  was 
treated  by  the  captain,  can  be  no  apology  for  the  captain's 
removing  him  from  the  place  of  steward,  and  requiring  of  him 
duties  which  he  had  not  engaged  to  perform.  The  whole 
proof  in  support  of  this  allegation  of  the  answer  is  resolved 
into  a  single  instance  of  intoxication.  I  am  not  disposed  to 
look  upon  intemperance  as  a  slight  offence.  It  disqualifies  a  * 
man,  for  the  time,  from  discharging  the  obligations  of  his  con- 
tract, whatever  may  be  his  duty  on  board  the  vessel.  It  is  an 
offence  particularly  noxious  in  a  steward,  who  is  intrusted 
with  the  ship's  stores;  and  if  a  habit  of  intemperance  had 
been  proved  I  should  feel  no  difficulty  in  holding  it  a 
[•115]  justification  of  the  master  in  •degrading  him  from 
office,  or  perhaps  in  discharging  him  from  the  vessel 
altogether.  The  Louisiana^  2  Peters,  Ad.  R.  269.  But  in 
the  administration  of  the  maritime  law,  especially  in  contro- 
versies which  arise  between  the  master  and  mariner,  regard 
must  be  had  to  the  ordinary  habits  of  this  class  of  men ;  hab- 
its which  very  naturally  grow  out  of  the  nature  of  their  em- 
ployment It  is,  linfort.unately,  too  common  for  them  to 
indulge  in  enjoyments  of  this  kind,  and  it  would  be  applying 
to  them  too  rigorous  a  rule,  to  hold  that  a  single  instance  of 
excess  was  a  disqualification.     The  Exeter,  2  Rob.  Rep.  264. 

The  master  has  therefore  entirely  failed  in  proving  a  justifi- 
cation of  the  act  of  degrading  the  libellant,  and  the  requiring 
of  him  the^erformance  of  duties  for  which  he  did  not  engage. 
It  is  contended  that  this  was,  of  itself,  a  dissolution  of  the 
contract  on  the  part  of  the  master,  and  absolved  the  libellant 
from  all  obligation  of  remaining  longer  in  the  vessel.  But  it 
is  unnecessary  to  inquire  what  were  the  rights  of  the  parties 
at  this  stage  of  the  business,  because  the  libellant  actually 
continued  in  the  vessel  and  performed  the  voyage  to  Havr6. 

I  pass,  then,  to  the  second  ground  alleged  by  the  libellant 
as  a  justification  of  his  desertion,  the  oppressive  and  cruel 
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treatment  of  the  master.  The  libellant  relies  upon  the  general 
and  habitual  ill-usage  from  the  master,  as  well  as  ori  the  par- 
ticular instances  of  cruel  and  undeserved  punishment  set  forth 
in  the  libel.  The  first  instance  is  that  which  has  already  been 
mentioned.  The  only  person  who  witnessed  this,  as  we  have 
seen,  was  the  first  mate.  If  it  be  admitted  that  all  the  provo- 
cation existed  that  he  has  stated,  it  cannot  be  for  a  moment 
pretended  that  it  can  justify  such  a  barbarous  outrage  as  was 
comr^itted  by  the  master.  The  second  instance  of  all-usage, 
relied  upon  in  the  libel,  is  the  imprisonment  at  New  Orleans. 
The  next  day  after  the  affair  in  the  cabin,  Sherwood  went  on 
shore  to  obtain  medical  aid.  For  this  he  was  noted  in  the 
log-book  as  absent  four  hours  without  leave.  The  two  fol- 
lowing days  he  is  noted  as  absent  the  whole  time, 
without  "leave,  and  is  recorded  in  the  log  as  a  de-  [*116] 
serter.  During  this  time  he  had  entered  a  complaint 
against  the  master  for  an  assault  and  battery,  the  master  had 
been  before  the  magistrate,  and  there  had  been  a  hearing  upon 
the  complaint.  It  cannot  for  a  moment  be  pretended  t-hat 
this  was  a  desertion,  in  the  sense  of  the  marine  law.  To  con- 
stitute a  desertion,  within  the  meaning  of  the  general  mari- 
time law,  something  more  is  required  than  a  single  absence 
without  leave.  There  must  be  an  absenting  of  the  seaman 
furtively  with  the  intention  of  keeping  himself  out  of  the 
reach  of  the  master,  and  of  abandoning  the  vessel  altogether. 
A  single  absence  without  leave,  for  a  temporary  purpose,  does 
not,  upon  the  general  principles  of  the  law,  amount  to  a  de- 
sertion, working  an  entire  forfeiture  of  wages.  The  statute 
of  the  United  States  is  indeed,  in  this  particular,  more  rigor- 
ous than  the  general  law,  and  considers  an  absence  of  forty- 
eight  hours,  without  leave,  as  a  desertion,  and  applies  to  it 
the  forfeiture  of  all  Wages  due  at  the  time.  Act  of  July  20, 1790, 
sect  5.  But  it  does  not  touch  wages  subsequently  earned. 
But  was  there,  in  this  case,  a  desertion  within  the  meaning 
of  the  statute  ?     He  had  not  absconded  ;  he  did  not  secrete 
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himself,  and  avoid  the  ma?ter.  He  was  during  the  whole 
time  ap{)ealing  to  the  laws  of  his  country  for  a  redress  of  his 
wrongs,  and  had  summoned  the  roaster  to  meet  him  before  a 
public  tribunal  to  answer  his  complaint  No  case  has  been 
cited  in  which  an  absentee  without  leave,  under  such  circum-. 
stances  has  beeo  held  to  be  a  statute  desertion,  nor  can  it  be 
sup(H>sed  that  the  statute  intended  to  inflict  a  forfeiture  upon 
a  seaman  for  appealing  for  redress  of  injuries,  real  or  sup- 
posed, to  the  justice  of  his  country. 

The  day  after  Sherwooil  was  noted  as  a  deserter,  he  volun- 
tarily came  on  boanl,  and  asked  for  his  clothes.  By  or^er  of 
the  captain  he  was  apprehendeil  as  a  deserter,  and  sent  to 
prison,  and  was  held  in  prison  under  this  commitment 
for  the  space  of  135  days,  from  the  14th  of  December  to 
the  24th  of  April.  During  this  time,  he  repeatedly  ap- 
plied to   the   captain   to  be  liberated,  and  offered  to  return 

to  duty.     But  the  captain  was  inexorable ;  and  when 
[•117]  he  'was   finally   discharged,   after   more    than    four 

months'  imprisonment,  it  seems  to  be  the  fact,  though 
the  evidence  is  not  distinct  on  this  point,  that  he  was  dis- 
charged by  the  local  authorities,  and  not  on  the  application  of 
the  captain.  At  the  argument  it  was  not  pretended  that  he 
was  discharged  by  the  captain's  order.  Admitting  that  the 
imprisonment  was  originally  justifiable,  which  is  not  conceded, 
it  becomes  wrongful  after  these  repeated  applications  to  be 
discharged,  and  offers  to  return  to  duty.  It  is  a  well-known 
and  familiar  principle  of  the  marine  law,  that  if  a  seaman  is 
guilty  of  a  fault  and  afterwards  repents  and  tenders  anjends,- 
he  shall  be  pardoned.  Cleirac,  p.  51 ;  Jugemens  U  Oleroiiy  12; 
Tlie  Commerce,  1  Peters,  Ad.  R.  160.  But  the  punishment 
was  here  continued  more  than  four  months,  and  that  while 
the  ship  was  advertised  for  sale,  as  well  as  freight,  and  while 
it  was  quite  uncertain  whether  the  voyage  would  not  be 
broken  up  at  that  port.  It  is  said  that  the  master  refused  to 
liberate  him  from  prison,  because  he  had  reason  to  fear  that 
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if  he  did,  Sherwood  would  desert  again.  But  it  surely  cannot 
be  urged  as  a  reason  why  the  master  should  not  pardon  a 
man  upon  his  repentance  and  offer  to  return  to  duty,  be- 
cause he  feared  he  would  commit  the  same  fault  a  second 
time.  If  so,  the  master  may  always  intrench  himself  behind 
his  own  suspicions,  and  a  seaman  who  has  once  committed  a 
fault  can  never  rehabilitate  himself  and  regain  his  place  in  the 
vessel.  It  is  equivalent  to  saying  that  a  master  is  not  bound 
to  pardon  a  repentant  seaman,  unless  he  chooses  to  do  so. 
The  law  I  take  not  to  be  so,  but  that  the  master  is  bound  to 
take  back  and  restore  a  repentant  seaman  who  gives  reasona- 
ble evidence  of  the  sincerity  of  his  repentance.  It  is  urged 
that  the  fact  that  he  did  desert  again,  soon  after  his  liberation, 
is  a  proof  that  the  master's  apprehensions  were  well  founded. 
After  the  sample  he  had  experienced  of  the  master's  tempep, 
I  must  say  that  it  is  not  surprising  that  he  was  desirous  of 
making  his  escape.  But  it  by  no  means  follows  that  he 
would  have  deserted  if  the  captain  had  himself  liberated  him 
from  confinement,  and  treated  him  with  humanity.  He 
was  again  retaken,  and  *by  the  captain's  order  im-  [*118] 
prisoned  a  second  time,  from,  the  13th  of  May  to  the 
9th  of  June,  when  he  was  taken  on  board  the»vessel  upon  the 
day  of  her  sailing  for  Havre. 

Here  it  is  said  that  Sherwood  again  forfeited  his  wages. 
He  was  arrested  on  a  warrant,  issued  by  a  magistrate  under 
the  7th  section  of  the  act  of  July  20, 1790.  By  the  provisions 
of  that  section  of  the  act,  the  master  is  authorized  to  charge 
the  expenses  of  the  commitment  on  the  seaman,  and  deduct 
them  from  his  wages.  Can  he  also  insist  upon  the  entire  for- 
feiture of  his  wages  under  the  5th  section  ?  It  was  held  in  the 
case  of  The  Atlanta,  Bee's  Rep.  48,  that  the  penalties  in  these 
two  sections  are  not  cumylative ;  that  the  master  may  take  his 
remedy  under  one  or  the  other,  but  if  he*  elects  to  imprison 
the  seaman,  under  the  7th  section,  he  waives  the  forfeiture 
under -the  5th. 
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On  the  passage  to  Havre  there  was  another  instance  of  ill- 
UHage,  particularly  relied  upon  by  the  libellant  While  he 
y/Q.ii  aloft  in  the  night  time,  furUng  the  sails,  he  is  charged 
with  using  insolent  language  to  the  mate.  The  mate 
did  not  hear  it,  but  it  seems  the  captain  did,  and  he  was 
ordered  down,  when  the  mate,  by  the  captain's  order,  flogged 
him  with  a  rope.  From  twenty  to  thirty  blows  were  given 
and  the  outcries  of  Sherwood  were  such  as  to  call  upon  deck 
not  only  the  crew  who  were  below,  but  also  the  passengers. 
The  next  morning  his  back  was  seen  by  some  of  the  crew, 
who  testify  to  the  marks  of  the  blows.  It  is  undoubtedly  the 
duty  of  the  master  to  require  a  respectful  demeanor  on  the 
part  of  the  men  to  his  subordinate  officers,  as  well  as  to  him- 
self. But  the  punishment  in  this  case  was  indicative  of  the 
harsh  and  unrelenting  temper  of  the  master,  and  altogether 
disproportionate  to  the  offence. 

Other  instances  of  unwarrantable  severity  are  stated  in  the 
libel,  but  these  are  the  principal.  There  is  also  an  allegation 
in  the  libel  that  the  conduct  of  the  master  was  habitually 
harsh  and  oppressive.  The  general  deportment  of  Sherwood 
is  differently  represented  by  the  witnesses.  Those  ex- 
[•119]  amined  in  behalf  of  the  captain  say  that  •he  ap- 
peared by  his  conduct  desirous  to  provoke  the  captain 
to  strike  him,  while  the  others  say  that  he  appeared  to  be  in 
terror  whenever  the  captain  spoke  to  him.  The  same  acts 
rtiight  undoubtedly  produce  different  impressions  upon  differ- 
ent minds,  and  a  carriage  and  demeanor  that  sprung  from 
terror,  might  have  some  of  the  appearance  of  impertinence. 
But  that  a  man  of  the  libcUant's  slight  form  and  almost  puny 
apj)carancc,  of  whom  light  work  vyas  only  required,  because 
he  was  unable  to  perform  the  duties  of  an  able  seaman, 
should,  after  the  experience  he  had  of  the  captain's  temper 
and  muscular  strength,  have  sought  opportunities  to  encounter 
them,  is  to  me  altogether  incredible.     Some  time  after  the 
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vessel  arrived  at  Havre,  Sherwood  agaia  abandoned  the  ves- 
sel, succeeded  in  eluding  the  pursuit  of  the  captain,  and  re- 
turned home  in  another  vessel.  He  now  claims  his  entire 
wages  for  the  voyage,  alleging  the  griefs  which  he  has  set  forth 
in  the  libel  as  amounting  to  a  violent  dissolution  of  the  con- 
tract on  the  part  of  the  master.  • 

That  cases  may  exist  which  will  justify  a  seaman  in  aban- 
doning the  ship  before  the  termination  of  the  voyage,  cannot 
be  doubted.  There  are  reciprocal  duties  between  the  master 
and  his  men.  The  seaman  engages  for  the  faithful  perform- 
ance of  the  services  for  which  he  contracted ;  the  master,  on 
his  part,  engages  to  treat  his  men  with  humanity,  and  this 
obligation  of  the  master  is  not  the  less  imperative  because 
masters  do  not  think  it  necessary  to  insert  any  stipulations  in 
the  contract,  which  may  look  like  restrictions  on  their  power. 
If  the  master,  instead  of  exercising  the  authority  with  which 
the  law  invests  him,  with  moderation  and  humanity,  and  for 
sustaining  a  proper  discipline  on  board  the  ship,  gives  himself 
up  to  a  harsh  and  cruel  temper,  and  flogs  and  beats  a  man 
with  unreasonable  severity,  or  if,  yielding  to  a  personal  pique 
or  prejudice,  he  harasses  a  man  by  capricious  tyranny,  and 
punishes  him  without  cause,  or  punishes  him  for  slight  and 
venial  faults  with  unreasonable  and  wanton  crueltv,  even  if  a 
seaman  cannot  show  that  his  life  would  be  endangered  by 
remaining  in  the  vessel,  he  is  not  bound  to  submit 
himself  as  aa  object  of  sport  to  the  ungoverned  *pas-  [*120] 
sions  of  the  master.  He  may  abandon  the  vessel 
without  subjecting  himself  to  a  forfeiture  of  his  wages.  The 
libellant  has  stated  in  his  libel  that  he  was  in  fear,  and  dared 
not  trust  himself  in  the  captain's  power.  From  the  evidence 
in  .the  case  of  the  outbreakings  of  a  violent  and  unchastened 
temper  on  the  part  of  the  captain,  as  well  as  for  the  cold  and 
unrelenting  severity  manifested  by  the  long  imprisonment  at 
New  Orleans,  I  can  readily  believe  the  allegations  to  be  true. 
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and  I  think  he  was  justified  in  seeking  his  own  safety  by 
abandoning  the  ship.  My  opinion  is  also  that  he  is  entitled 
to  his  wages,  not  only  to  the  time  when  he  left  the  vessel,  but 
to  the  termination  of  the  voyage.  If  the  master  dismisses  a 
man  before  the  end  of  the  voyage  for  which  he  has  contracted, 
without  a  justifiable  cause,  he  may  follow  the  vessel  and 
recover  the  same  wages  he  would  have  been  entitled  to  if  he 
had  remained  in  the  vessel  until  the  voyage  was  ended.  Juge- 
mens  U  Oleron,  art.  13 ;  Laws  of  Wisbuy,  art.  25.  The  reason 
is  to  the  full  as  .strong  for  allowing  full  wages,  when  the 
cruelty  of  the  master  has  compelled  him  to  leave  the  vessel 
from  a  regard  to  his  personal  safety.  And  so  it  has  been 
decided  both  in  this  country  and  in  England.  LimUind  v. 
Stephens,  3  Espinasse,  Rep.  269;  The  Maria,  1  Peters,  Ad.  R. 
193 ;  Ward  v.  Ames,  9  John.  R.  138. 

I  decree  full  wages  at  the  stipulated  price,  of  eighteen  dol- 
lars a  month,  to  the  termination  of  the  voyage,  deducting  the 
payments  which  had  been  made  in  advance  and  during  the 
voyage. 


[•121]  •  The  Atlantic  —  Swan  and  others,  claimants. 

A  vessel  under  a  coasting  license  is  not  subject  to  forfeiture  for  a  voyage  from 
an  American  port  to  Calais,  and  delivering  lier  cargo  to  a  British  merchant, 
while  lying  in  the  stream,  on  the  American  side  of  the  jurisdictional  line. 

This  is  not  a  foreign  voyage,  the  delivery  of  the  cargo  being  within  the  Ameri- 
can waters,  though  it  is  delivered  to  a  British  subject  residing  on  the 
British  side  of  the  stream. 

The  waters  of  the  river  Schoodiac  and  of  the  Bay  of  Passamaquoddy,  separating 
the  United  States  from  the  British  Province  of  New  Brunswick,  are  com- 
mon to  both  parties  for  the  purposes  of  navigation. 

The  Act  of  1823,  ch.  21,  entitled  «  An  Act  to  regulate  the  commercial  inter- 
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course  between  the  United  States  and  certain  British  Colonial  ports,"  does 
not  render  unlawful  the  exportation  of  American  produce  in  American 
vessels  to  any  of  the  ports  of  the  British  North  American  Provinces  not 
enumerated  as  open  ports  in  that  act. 

December  Ternij  1827.  —  This  was  a  vessel  seized  by  th«  col- 
lector of  the  cu^oms  for  the  District  of  Passamaquoddy,  for  an 
alleged  violation  of  the  revenue  and  navigation  laws.  The 
libel  contained  three  allegations  of  forfeiture.  1st.  That  she 
was  a  vessel  licensed  for  carrying  on  the  coasting  trade,  and 
was  engaged  in  another  trade  than  that  for  which  she  was 
licensed.  2d.  That  she  proceeded  on  a  foreign  voyage,  with- 
out first  giving  up  her  license  and  taking  out  a  register.  3d. 
That  the  merchandise  was  shipped  and  water-borne  for  the 
purpose  of  being  exported  to  the  port  of  St.  Stephens,  in  the 
Province  of  New  Brunswick,  in  violation  of  the  act  of  March  1, 
1823,  entitled  "  An  Act  to  regulate  the  commercial  intercourse 
between  the  United  States  and  certain  British  colonial  ports," 
mentioned  in  the  act. 

The  material  facts  proved  at  the  hearing  were,  that  the 
Atlantic  sailed  from  the  port  of  Bath,  under  a  coasting  license, 
with  a  cargo  of  hay,  corn,  &c.,  previously  bargained  for 
by  Mr.  Jones,  a  British  •merchant  resident  at  St.  [*122] 
Stephens,  a  place  lying  on  the  river  Schoodiac,  op- 
posite to  Calais,  with  written  orders,  which  were  produced  on 
her  arrival,  to  deliver  hei*  cargo,  "  along-side,"  while  she  should 
be  lying  in  the  stream.  There  was  some  evidence  introduced, 
tending  to  show  that  she  came  to  anchor  and  discharged  part 
of  her  cargo  while  lying  on  the  British  side.  But  this  was 
met  by  contradictory  testimony  on  the  part  of  the  claimants, 
and  was  abandoned  at  the  argument  by  the  District  Attorney. 
While  lying  at  anchor  in  American  waters,  as  the  proof  was, 
several  bundles  of  hay  were  discharged  into  a  flat-bottomed 
boat,  or  gondola,  part  of  which  were  carried  to  a  British  ves- 
sel lying  in  the  stream,  and  part  to  the  shore  in  St.  Stephens. 
The  captain,  who  was  released  and  examined  as  a  witness, 
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Btated  that  the  boats  did  not  belong  to  the  vessel,  and  were  not 
employed  by  him,  but  by  Jones,  and  that  the  delivery  of  the 
cargo  into  them  was  a  delivery  to  the  purchaser,  and  dis- 
charged the  owners  from  all  further  responsibility.  Shepley, 
DiHt>rict  Attorney,  for  the  United  States,  Allen  and  Spra^ie, 
for  the  claimants.  ^  . 

Ware,  District  Judge, 

Upon  the  facts  which  have  been  proved  in  the  case,  the 
counsel  for  the  libellants  has  argued  that  the  vessel  and  cargo 
are  forfeited  under  the  8th  section  of  the  act  of  February  18, 
1793,  commonly  called  the  coasting  act,  U.  S.  Laws.  vol.  2, 
ch.  ir)^,  for  proceeding  on  a  foreign  voyage  without  first  giv- 
ing up  her  license  and  taking  out  a  register.     The  ostensible 
voynge  was  strictly  one  of  coasting,  from  Bath  to  Calais.     In 
making  such  a  voyage,  a  vessel  with  a  coasting  license  is  not 
rendered  liable  to  forfeiture  by  merely  passing  out  of  the  juris- 
diction of  the  United  States  into  that  of  an  adjoining  power. 
The  waters  of  the  Bay   of   Passamaquoddy  and  the   river 
Schoodiac,   separating    the   United   States  from  the   British 
Provinces,  are,  upon  the  principles  of  public  law,  common  to 
both  powers  for  the  purposes  of  navigation.     The  Fame^  3 
Mason,  147 ;   The  Appollon,  9  Wheat.  362.    The  mere 
[*123]  fact,  therefore,  of  her*  transit  through  British  waters 
in  the  performance  of  the  voyage,  will  not  work  a  for- 
feiture, and  it  is  not  contended  upon  the  evidence  that  she 
discharged  her  cargo  while  lying  beyond    the  jurisdictional 
line  of  this  conntri .     But  it  is  argued  that  though  she  was 
discharged  while  lying  in  American  waters,  yet  if  the  cargo 
was  taken  in  boats  belonging  to  the  vessel,  and  carried  to  the 
Britisli  side,  or  in  boats  employed  by  the  master,  this  would, 
on  a  sound  construction  of  the  law,  be  a  foreign   voyage,  as 
much  as  if  she  actually  discharged  her  cargo  at  the  wharf  in 
a  foreign  port,  the  termination  being  that  which  fixes  the  char- 
acter of  the  voyage,  and  determines  whether  it  be  a  foreign  or 
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coasting  voyage.  Ther  argument  would  certainly  be  entitled 
to  great  consideration,  upon  a  different  state  of  facts.  But 
the  testimony  of  the  master  on  this  point  is  clear  and  uncon- 
tradicted. He  states  explicitly  that  the  cargo  was  delivered  to 
Jones,  along-side  the  vessel,  into  boats  provided  by  him,  and 
that  the  goods  were  at  his  risk  from  the  moment  that  they 
were  in  the  boat;  and  the  facts  as  he  states  them  are  in  con- 
formity with  his  written  instructions.  There  is  nothing  in  the 
case  to  bring  his  statement  into  doubt.  The  true  question  on 
the  facts  is,  whether  this  delivery  of  the  cargo  to  a  British 
merchant,  within  the  waters  of  the  United  States,  rendered 
this  enterprise  a  foreign  voyage,  within  the  meaning  of  the 
law.  I  am  clear  in  the  opinion  that  it  did*  not.  The  whole 
voyage,  from  its  commencement  to  its  termination,  was  within 
the  jurisdiction  of  the  United  States,  nor  can  I  see  how  this 
section  of  the  law  is  any  more  violated  by  the  delivery  of  the 
cargo  in  the  harbor  of  Calais,  than  it  would  be  by  a  delivery 
on  the  wharf. 

It  is  then  contended  that  the  vessel  and  cargo  are  forfeited 
under  the  32d  section  of  this  law,  for  being  engaged  in  a  trade 
other  than  that  for  which  she  was  licensed.  It  is  argued  that 
the  voyage  was  in  violation  of  the  act  of  Congress  of  1823,  ch. 
21,  entitled  "  An  Act  to  regulate  the  commercial  intercourse 
between  TOC  United  States  and  certain  BritiLh  colonial  ports." 
If  the  voyage  was  illegal,  a  forfeiture  will  undoubt- 
edly follow  from  this  section  of  the  •coasting  act  [*124] 
which  prohibits  all  trade  but  that  for  which  she  was 
specially  licensed ;  and  if  it  had  not  already  been  settled  by 
adjudicated  cases,  it  is  too  clear  to  admit  of  a  question,  that 
the  license  cannot  be  extended  to  protect  a  traffic  prohibited 
by  law.     The  Eliza,  2  Gall.  4;   The  Resolution,  2  Gall.  47. 

The  third  allegation  of  the  libel  is  founded  on  the  8th  sec- 
tion of  this  act,  and  aUeges  that  the  cargo  was  shipped  and 
water-borne  for  the  purpose  of  being  exported  to  the  port  of 
St.  Stephens,  in  violation  of  this  act.     This  offence  is*  visited 


bj  a  f>r:V.:ure  cf  •.*;  ^vc^  o^ily:  but  if  ihe  voyage  were 
ill-f^i'- 3k5  :.e  rV:.':.-.^-^:''  cf  ti*^  Tsfs^rfl  would  follow  from  the 
bCvi  >::v::.-»::  of  :":  *  cci>'..*i:  xor.  by  the  operation  of  the  two 
Uw<  :rf  rVrft  -:::»?  r.  I  e\:- .  d  :o  bo:b  the  ve:5j5el  and  cargo. 
I:  i>  :h:<  jx  Lj.:  v.  m  jj.  hjL<  bt:ta  tjlccj^:  tliborately  ai^aed  at  the 
bar. 

Tl:e  cArcv^  \vjL<  <v'vi  -ro  a  F:i.:I>lt  niervhant  at  St.  Stephens, 
to  K*  vi.  li.tr^.i  a:  C.i!i:<^  v.  :._>  :1:^  A:Idiade  was  lying  in  the 
s:rva:vi^  A  jvirr,  uf-r  Iv::,:  c.-^^har^xi  from  the  Atlantic, 
was  a.-:uA/.Y  oaitIaI  :o  S:>  S:e-jre:is  in  Brirish  boats,  and  part 
pu:  oa  KxirJ  a  lK:::>a  ws<«:^I  ly:::^  in  the  stream.  None  was 
luKvit-J  a:  CvtlA:<^  1:  Is  vv:::^ c:ie\i  that  it  was  originally  ship- 
ped a::d  wa:or«borT;e  K  r  :he  purp^x^e  of  being  canried  to  St 
Stephens  in  Br::i>h  bv>::o:us:  and  fiirther  that  the  voyage 
was.  i^iier  the  ojx-ra:Loa  of  :he  ao:  of  1^-23.  illegal,  whether 
the  conveyance  was  in  Brlzish  or  in  American  vessels,  and 
that  by  the  true  constr.iorion  of  that  aer,  all  intercourse  with 
the  non-enuinerartd  British  cv^onial  pv^rrs  is  intenlicted. 

Two  questions  n.ay  be  raist>d  on  this  argument.  First, 
whether  such  be  the  uue  c\^Rstruotion  of  the  act :  secondly,  if 
it  is,  whether  the  whole  act  is  not  abrv^gattxl  by  the  president's 
proclamation  of  Maa^h  17.  1S27.  The  first  section  of  the 
act  suspends  the  navigation  act  of  April  IS,  ISIS,  and  the 
supplementary  act  of  May  lo,  IStXX  as  to  the  portAnuraer- 
atcd  in  the  act.  The  second  and  third  sections  regulate  the 
importations  from  these  ports  in  British  vessels.  The  fifth, 
which  is  the  section  relied  upon,   provides,   -That    it    shall 

be  lawfnl  to  export  from  the  United  States  directly 
[•12f}]  •to  any  of  the  above  enumerated   Brirish    colonial 

ports,  in  any  vessel  of  the  United  States,  or  in  any 
British  vessel,  navigated  as  by  the  second  section  of  this  act 
is  provided,  fcc,  any  article  of  the  growth,  produce,  and  man- 
ufacture of  the  United  States,  or  any  other  article  legally  im- 
ported therein,  the  expqrtation  of  which  elsewhere  shall  not 
be  prohibited  by  law."     The  argument  is,  that  this  is  an  im- 
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plied  prohibition  of  exporting  to  any  other  than  one  of  the 
enumerated  ports,  either  in  British  or  American  bottoms ;  that 
it  was  the  policy  of  the  act  to  confine  the  intercourse  entirely 
to  those  ports,  and  establish  a  non-intercourse  with  all  the 
other  ports.  If  such  were  not  the  intention,  it  is  asked,  why 
were  the  words  "  vessels  of  the  United  States  "  used  ?  I  can- 
not assent  to  the  correctness  of  this  argument  It  is  well 
known  as  an  historical  fact,  that  our  government  has  always 
sought  a  free  and  unrestrained  commercial  intercourse  with  all 
parts  of  the  world.  Its  policy  always  has  been  to  extend  the 
trade  of  the  country  to  its  utmost  limits  in  every  direction. 
No  stronger  proof  could  be  given  of  it  than  the  act  of  1815, 
U.  &  LawSy  vol.  4,  p.  824,  which  abolishes  all  discriminating 
duties  against  foreign  vessels  of  any  nation  which  has  no  such 
discriminating  duties  against  vessels  of  this  country.  They 
are  at  once  admitted  to  all  the  privileges  of  American  vessels 
in  the  direct  intercourse  with  this  country,  as  soon  as  our  ves- 
sels are  put  on  the  same  footing  with,  respect  to  privileges,  as 
theirs,  in  their  ports.  Such  are  the  terms  of  the  treaty  regulat- 
ing the  intercourse  between  this  country  and  the  European 
ports  of  the  British  empire.  The  only  condition  required  by 
our  laws,  to  give  to  our  trade  with  any  foreign  nation  its 
utmost  extent  and  activity,  is,  that  such  nation  shall  extend  to 
the  navigating  interests  of  this  country  the  same  advantages 
which  we  offer  to  theirs.  If  British  vessels  are  prohibited 
from  coming  to  an  entry  in  our  ports,  when  arriving  from  any 
of  their  colonial  ports,  it  is  only  because  our  vessels  are  pro- 
hibited by  their  navigation  laws  from  engaging  in  trade  at  the 
same  ports.  The  7th  section  of  this  act  offers  to 
every  other  colonial  port  all  *the  privileges  of  the  act  [•126] 
as  soon  as  their  ports  shall  be  opened  to  American 
vessels  on  the  same  terms  as  the  ports  enumerated  in  the  act 
are.  To  suppose,  then,  that  this  act  prohibits  a  trade  to  the 
non-enumerated  colonial  ports,  in  American  vessels,  would  be 

11 
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to  give  a  construction  in  direct  hostility  to  the, whole  policy  of 
the  country  in  relation  to  its  commerce  and  navigation.  If  the 
intention  of  the  legislature  were  such  as  is  contended,  why 
arc  not  American  vessels  required  to  give  a  bond,  analogous 
to  that  required  of  British  vessels,  to  land  their  cargoes  in 
some  of  the  specified  ports.  Yet  American  vessels  are  no- 
where named  in  the  proviso^  though  it  contains  the  penal 
cltiUHe  on  which  this  allegation  of  the  libel  is  founded.  What- 
ever may  have  been  the  object  of  introducing  the  words  "  ves- 
sels of  the  United  States  "  in  the  enacting  clause  of  the  sec- 
tion, it  would  be  a  bold  construction  to  hold  that  the  effect  is 
to  interdict,  by  implication,  a  trade  which  was  before  lawful, 
even  if  tho  statute  contained  nothing  to  repel  such  a  construc- 
tion. 

But  it  is  not  so.  The  disabling  and  penal  clause  in  this 
section  clearly  negatives  the  construction  contended  for  by  the 
libellunts.  Tho  words  are,  "  It  shall  not  be  lawful  to  export 
from  the  United  States  any  article  whatsoever,  to  any  of  the 
above  enumerated  British  colonial  ports  in  any  British  vessel, 
other  than  such  as  shall  have  come  directly  from  one  of  the 
said  ports  to  tho  United  States;  nor  shall  it  be  lawful  to  ex- 
port from  tho  United  States  any  article  whatsoever,  in  any 
British  vessel  having  come  from  one  of  the  said  enumerated 
ports,  to  any  other  port  or  place  whatsoever  than  directly  to 
one  of  said  ports.  And  in  case  any  such  article  shall  be  ship- 
ped or  water-borne  for  the  purpose  of  being  exported,  contrary 
to  this  act,  the  same  shall  be  forfeited,"  &c  Here  we  have 
both  the  interdict  and  the  penalty,  and  this  is  the  only  part  of 
the  act  which  regulates  the  export  trade.  And  what  is  pro- 
hibited by  this  clause?  It  is  a  shipment  for  the  purpose  of 
exportation  to  some  of  the  enumerated  ports  in  a  British  ves- 
sel  which  did  not  arrive  from  one  of  them ;  or  a  shipment  in 
a  British  vessel  arriving  from  one  of  these  ports  for  a 
[•  127]  non-enumerated  port     I  see  no  •other  case  in  which 
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the  forfeiture  would  attach.  But  if  the  intention  was  what 
is  supposed  by  the  argument,  the  words  "  vessels  of  the 
United  States"  would  have  appeared  in  this  clause. 

It  is  further  contended  that  the  original  purpose  of  this  en- 
terprise was  a  transportation  of  the  cargo  from  Bath  to  Calais, 
to  be  there  transhipped  and  conveyed  in  British  bottoms  to 
St  Stephens.  As  these  two  places  lie  on  opposite  sides  of 
the  river,  it  is  manifest  that  for  all  purposes  of  navigation  a 
voyagfe  to  Calais  is  a  voyage  to  St  Stephens.  The  object  of 
this  law  being  to  secure  to  our  shipping  a  fair  proportion  of 
the  carrying  trade,  if  the  termination  of  this  voyage  is  that 
which  is  alleged,  this  would  be  no  violation  of  the  spirit  and 
intention  of  the  act,  even  if  it  were  of  its  letter.  If  it  were 
necessary  to  decide  this  point,  it  would  be  difficult  to  main- 
tain that  the  mere  discharge  of  a  cargo  into  boats,  while  the 
vessel  was  lying  in  waters  common  for  many  purposes  to  both 
parties,  for  the  purposes  of  landing  it,  was,  in  any  proper 
sense  of  the  word,  a  transhipment  It  is,  however,  unneces- 
sary for  me  to  decide  on  these  facts.  My  opinion  is  that  the 
whole  law  is  repealed  and  suspended  by  the  president's  pro- 
clamation. The  sixth  section  provides  that  if  at  any  time  any 
of  the  ports  named  in  the  act  should  be  closed  against  Ameri- 
can vessels,  "  proclamation  to  that  effect  having  been  made  by 
the  president,  each  and  every  provision  of  this  act,  so  far  as 
the  same  apply  to  the  intercourse  between  the  United  States 
and  the  above  enumerated  British  colonial  ports  in  British 
vessels,  shall  cease  to  operate  in  their  favor ; "  and  that  the 
acts  of  1818  an8  1820  should  revive  and  be  in  full  force.  The 
fact  contemplated  in  this  section  having  happened,  the  presi- 
dent issued  his  proclamation  on  the  17th  of  March  last,  to 
that  effect;  the  consequence  of  which  was,  that  this  act,  from 
that  time,  ceased  to  operate  in  favor  of  British  vessels,  and 
the  two  other  acts  were  restored  to  their  full  force.  When 
this  part  of  the  act  is  erased,  what  is  there  remaining  ?  The 
act  was  not  necessary  to  render  the  trade  in  American  vessels 


124  DISTRICT  COURT, 


An  Open  Boat  and  Lading. 


lawful ;  that  was  lawful  before,  and  continues  to  be 
[•128]  BO  after  the  repeal.     The  'whole  operation  of  the 

statute  was  to  open  our  ports  to  British  vessels,  under 
such  regulations  as  are  prescribed.  When  the  whole  act  is 
repealed,  so  far  as  it  grants  this  liberty,  or  regulates  it,  the  pen- 
alty necessarily  falls  with  it;  for  nothing  remains  on  which 
it  can  act.  There  can  be  no  violation  of  an  act  which  is 
extinct  It  would  be  extravagant  to  suppose  that  the  penalty 
is  kept  alive  when  the  act  is  dead.  It  is  not  pretendeftl  that 
the  vessel  here  violated  any  of  the  provisions  of  the  two  acts 
revived  by  the  proclamation.  I  therefore  decree  her  to  be  re- 
stored to  the  claimants. 


An  Open  Boat  and  Lading. — J.  C.  Noyes,  claimant  of  the 

cargo. 

The  navigation  laws  of  the  United  States,  of  March  1,  1818,  and  of  May  15, 
1820,  and  of  March  1, 1823,  do  not  render  unlawful  the  exportation  of 
goods  of  the  growth  and  produce  of  the  United  States,  to  the  British  North 
American  Provinces  in  any  other  than  British  vessels. 

The  object  of  these  laws  is  to  countervail  the  navigation  laws  of  Great 
Britain  which  close  the  ports  of  the  Provinces  against  vessels  of  the  United 
States,  by  interdicting  the  trade  in  British  vessels,  —  leaving  it  open  to  all 
other  vessels. 

The  Act  of  1820,  closing  the  ports  of  the  United  States^against  British  ves- 
sels arriving  from  the  colonies,  does  not  extend  to  small  boats  used  for  the 
conveyance  of  passengers. 

December  Term^  1827.  — This  is  the  case  of  an  open  boat 
and  lading,  seized  by  the  collector  of  Passamaquoddy,  on  her 
passage  from  Eastport  to  St.  Andrews,  in  the  province  of 
New  Brunswick.  The  boat  was  owned  by  persons  who  are 
natural  born  subjects  of  Great  Britain,  but  who  for,  several 
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years  had  resided  and  had  their  domicil  at  Eastport, 
thongh  they  have  never  been  naturalized  in  •the  [*129] 
Unitea  States.  There  was  evidence  that  the  boat  had 
for  a  considerable  time  been  employed  in  carrying  on  trade 
betwerti  Eastport  and  St  Andrews,  and  her  cargo,  when  she 
was  seized,  consbted  exclusively  of  merchandise  the  growth 
and  produce  of  the  United  States. 

The  libel  contained  two  allegations,  on  which  a  forfeiture 
was  claimed.  1st  That  the  boat  was  owned,  wholly  or  in 
part,  by  subjects  of  the  king  of  Great  Britain,  and  had  arrived 
from  some  port  or  place  in  the  Province  of  New  Brunswick, 
in  violation  of  the  act  of  May  15, 1820.  2d.  That  sundry 
goods,  wares,  and  merchandise  of  the  growth  and  produce  of 
the  United  States,  were  shipped  and  water-borne  in  said  boat, 
on  the  waters  of  the  bay  of  Passamaquoddy,  for  the  purpose 
of  being  exported  to  some  port  in  the  Province  of  New  Bruns- 
wick, the  said  boat  not  being  a  ship  or  vessel  of  the  United 
States. 

The  case  was  argued  by  Shepley^  District  Attorney,  for  the 
United  States,  and  by  C.  S.  Daveis,  for  the  claimant. 

Wake,  District  Judge, 

I  am  unable  to  see  hpw  a  decree  of  condemnation  can  be 
sustained  by  the  second  allegation  of  the  libel,  even  admitting 
the  facts  to  be  sufficiently  proved.  It  is  framed  upon  the  idea 
that  the  exportation  of  the  produce  of  the  United  States  to 
the  Province  of  New  Brunswick  in  any  other  than  vessels  of 
the  United  States,  is  prohibited  by  our  laws.  I  know  of  no 
act  so  universal  in  its  prohibition ;  nor  does  it  appear  to  me 
that  any  such  intention  on  the  part  of  the  legislature  can  be 
inferred  from  the  general  spirit  and  scope  of  our  navigation 
laws.  The  general  policy  of  these  laws  is  to  favor  the  ship- 
ping interest  of  our  own  country,  or  rather  to  countervail  the 
exclusive  and  monopolizing  policy  of  other  countries.  The 
act  of  March  1, 1818,  prohibits  the  importation  of  goods  from 
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any  foreign  port  or  place  in  any  other  vessel  than  one  of  the 
United  States,  or  one  owned  by  subjects  or  citizens  of  the 

country  of  which  the  goods  are  the  growth  or  manu- 
[•  130]  facture,  or  from  which  *  they  can  be  or  most  usually 

are  shipped  for  transportation.  But  the  operation  of 
this  act  is  confined  to  the  vessels  of  those  nations  which  have 
adopted  similar  regulations  in  relation  to  vessels  of  the  United 
States,  and  the  act  is  entirely  silent  on  the  subject  of  the 
export  trade,  leaving  that  perfectly  free.  The  act  of  May  15, 
1820,  closes  the  ports  of  this  country  against  aU  British  ves- 
sels arriving  from  any  port  in  a  British  colony  or  territory 
which  by  the  ordinary  laws  of  trade  and  navigation  are  closed 
against  vessels  of  the  United  States,  and  it  requires  of  British 
vessels  which  have  entered  and  taken  cargoes  for  exportation, 
a  bond  that  the  goods  shall  not  be  landed  at  any  British  colo- 
nial port  which  by  the  ordinary  laws  of  trade  are  closed 
against  vessels  of  this  country ;  but  it  contains  no  clause  re- 
stricting the  free  exportation  of  goods  in  any  other  than 
British  owned  vessels.  The  supplementary  act  of  March  1, 
1823,  closes  the  ports  of  the  United  States  against  all  British 
vessels  arriving  from  any  port  in  the  British  North  American 
Provinces^  West  Indies,  and  certain  islands  in  the  Atlantic 
ocean,  named  in  the  act,  and  requires  a  bond  of  British  ves- 
sels taking  cargoes  in  this  country,  that  they  shall  not  be 
landed  in  any  port  of  any  of  the  colonies  named  or  described 
in  the  act.  But  there  is  no  clause  in  this  act  restricting  the 
free  exportation  of  any  merchandise  from  this  country  in  any 
other  than  British  vessels.  The  obvious  policy  of  these  acts 
is  to  put  an  end  to  the  trade  in  British  vessels,  between  this 
country  and  the  colonial  ports  from  which  our  vessels  are  ex- 
cluded. The  object  of  the  British  laws  was  to  exclude  our 
vessels  from  this  trade,  and  confine  it  to  their  own.  Ours  are 
clearly  retaliatory,  and  are  intended,  not  to  put  an  end  to  the 
trade  altogether,  but  to  exclude  British  vessels  from  it,  so  long 
as  the  ports  are  closed  by  British  laws  against  our  ships,  but 
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our  laws  leave  the  trade  free  to  our  own  vessels  or  the  vessels 
of  any  other  nation  except  those  of  Britain.  The  counsel  for 
the  libellants  has  argued  that  it  was  the  intention  of  these  acts 
of  Congress  to  establish  a  non-intercourse  between  this 
country  and  all  the  British  colonial  ports  which  are  closed 
against  the  vessels  of  this  country.  That  such  was 
the  •  effect  of  our  laws  connected  with  those  of  Great  [*  131] 
Britain,  is  very  evident.  The  British  laws  interdicted 
the  trade  in  all  except  their  own  vessels,  and  our  laws  naet 
them  by  an  interdict  of  the  trade  in  British  vessels.  The  act 
of  1823,  which  opens  the  trade  to  British  vessels  coming  from 
the  free  ports,  restricts  the  export  trade  in  their  vessels  to  the 
free  ports,  but  it  contains  no  restrictions  on  the  export  trade  in 
any  other  vessels. 

It  does  indeed  satisfactorily  appear,  and  it  is  not  denied, 
that  the  lading  of  this  boat  was  "  shipped  and  water-bo  ne  for 
the  purpose  of  being  exported  to  some  port  in  the  Province  of 
New  Brunswick."  It  is  equally  certain,  whatever  may  be  the 
character,  description,  or  ownership  of  this  boat,  that  she  is 
not  technically  a  ship  or  vessel  of  the  United  States,  as  ves- 
sels can  only  have  that  character  when  they  have  the  docu- 
ments required  by  our  laws.  The  difficulty  is,  that  when  the 
matter  of  the  allegation  is  proved,  it  does  not  constitute  an 
offence  which  draws  after  it  the  penalty  of  forfeiture. 

The  remaining  allegation  presents  a  question  of  more  diffi- 
culty. In  this,  the  ownership  of  the  boat  is  alleged  to  be 
British,  and  that  she  had  arrived  at  Eastport  from  some  port 
or  place  in  the  Province  of  New  Brunsv^ick.  This  clearly 
works  a  forfeiture  under  the  act  of  May  15,  1820,  since  that 
act  has  been  revived  by  the  president's  proclamation  of  the 
17th  of  March  last.  This  renders  all  British  vessels  liable  to 
forfeiture  which  shall  enter  or  attempt  to  enter  any  port  of  the 
United  States,  coming  from  New  Brunswick,  or  any  of  the 
colonies  mentioned  in  the  first  section  of  the  act  There  was, 
indeed,  no  precise  or  particular  proof  that  this  beat  had  come 
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from  New  Branswick  and  entered  any  port  of  the  United 
States,  at  any  particular  time.  But  there  was  proof  that  her 
constant  employment  had  been,  for  a  considerable  length  of 
time,  in  carrying  on  a  trade  or  intercourse  between  St  An- 
drews and  Eastport,  and  this  testimony  the  claimant  did  not 
attempt  either  to  contradict  or  explain.  It  was  satisfactorily 
proved,  also,  that  the  boat  belonged  to  persons  who  are 
natural  born  subjects  of  the  king  of  Great  Britain, 
[•  132]  who  •  have  not  been  naturalized  in  this  country,  but 
who  are  residents  and  have  had  a  bond  fide  domicil 
for  several  years  at  Eastport 

It  is  quite  clear  that  persons  of  this  description  cannot  be 
the  owners  of  registered  or  licensed  shipping  of  the  United 
States.  The  Registry  and  Coasting  Act  requires  an  oath, 
before  papers  can  be  issued  for  any  vessel,  that  the  ownership 
is  exclusively  in  American  citizens,  and  the  forfeiture  immedi- 
ately attaches  on  the  false  swearing  for  the  purpose  of  obtain- 
ing a  register  or  license  for  any  vessel  in  which  a  foreigner  has 
an  interest.  The  difficulty  in  this  case  lies  in  another  direc- 
tion. This  is  a  boat  which  might  be  employed  in  certain 
trade  without  taking  out  papers  from  the  custom-house.  The 
last  section  of  the  Coasting  Act  provides  that  the  provisions  of 
that  act  shall  not  extend  to  any  boat  or  lighter  without  a  deck, 
or  if  having  a  deck,  without  masts,  employed  exclusively  in 
the  harbor  of  any  city  or  town.  I  know  of  no  law  making  it 
penal  for  a  foreigner,  domiciled  in  the  United  States,  to  be  the 
owner  of  such  craft,  or  subjecting  it  to  forfeiture  when  so 
owned  or  employed  in  any  way  in  which  such  a  boat  may  be 
employed  when  owned  by  a  citizen.  This  boat  is  proved  by 
the  witnesses  for  the  libellant  to  be  under  five  tons  burden. 

But  though  it  be  admitted  that  such  a  boat  as  this  is  not 
liable  to  forfeiture  when  owned  by  a  foreigner  domiciled  in  the 
United  States,  and  employed  as  a  pleasure  boat,  or  in  the 
trade  of  a  harbor,  it  is  contended  that  under  this  allegation " 
she  is  liable  to  forfeiture  by  the  express  words  of  the  act  of 
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April  15,  1820,  seqf.  1.  It  is  conceded  that  the  language  of 
the  act  is  strong  and  explicit  "  The  ports  of  the  United 
States  shall  be  and  remain  closed  against  any  vessel  owned 
wholly  or  in  part  by  any  subjects  of  his  Britannic  Majesty,  arriv- 
ing from  any  port  or  place  in  Lower  Canada,  New  Bruns- 
wick, &c."  And  it  applies  the  penalty  of  forfeiture  to  any 
such  vessel  that  shall  enter  or  attempt  to  enter  any  of  the 
ports  of  the  United  States.  There  is  no  doubt,  within  the 
meaning  of  the  revenue  and  navigation  laws  of  the  United 
States,  that  the  ownership  of  this  vessel  was  British. 
It  is  argued  by  the  counsel  *  for  the  claimant  that  the  [*  133] 
word  vessel  in  this  act  is  not  used  in  its  largest  signifi- 
cation, as  comprehending  every  kind  of  vehicle  for  water  trans- 
portation, but  is  restricted  to  vessels  of  that  class  and  descrip- 
tion which  are  entitled  to  be  invested  with  a  national  charac- 
ter by  receiving  the  usual  documentary  evidence  of  that 
character.  But  in  the  view  which  I  take  of  the  case,  it  is  un- 
necessary for  me  to  go  into  a  full  consideration  of  this  argu- 
ment. My  opinion  proceeds  upon  a  narrower  gi'ound.  It  is 
that  the  act  does  not,  upon  a  reasonable  construction,  em- 
brace such  a  case  as  that  set  forth  in  this  allegation  of  the 
libel.  The  boat,  in  this  cdlegation,  is  not  charged  with  beirtg 
engaged  in  trade.  The  allegation  is  simply  that  she  arrived 
from  New  Brunswick.  If  the  owner  had  arrived  in  her, 
simply  on  a  visit  across  the  bay,  or  if  she  had  been  employed 
as  a  ferry-boat,  in  carrying  passengers  across  the  river,  the 
allegation  would  have  been  in  the  precise  form  as  the  one  in 
this  libel ;  nor  can  a  decree  of  forfeiture  be  sustained  on  any 
principle  that  would  not  equally  apply  to  these  cases.  This 
would  be  giving  the  act  an  operation  beppnd  what  could  have 
been  within  the  intention  of  the  legislators,  and  beyond  what 
is  required  by  the  policy  of  the  act,  as  this  would  go  to  put  an 
end  to  all  intercourse  and  communication  between  the  inhabi- 
tants on  opposite  sides  of  the  bay  and  river,  thfere  being  no 
communication  but  by  water. 

The  decree,  therefore,  will  be  for  the  restoration  of  the  goods. 
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[15J4]  •James  Poland  et  al.  libeUants^  v.  The  Freight  and 

CAKao  OF  THE  Brig  Spartan,  —  Jacob  Quincy,  Charles 

Fox,  Joseph  E.  Foxcraft,  and  Robert  H.  Thayer,  claimants. 

The  90«mon  have  a  lien,  by  the  maritime  law,  on  the  freight  as  well  as  the  yea- 
wX  for  their  wages. 

This  lien  is  not  taken  away  by  the  statute  of  the  United  States  for  the  govern- 
ment of  seamen  in  the  merchant  service,  (vol.  2,  eh.  56,  sect  6,)  which 
allows  pnx^ess  against  Uie  vessel. 

AVhen  a  ship  is  taken  by  a  charter  party,  by  the  terms  of  which  the  charterers 
are  to  bear  the  e.xpenso  of  victualling  and  manning,  and  they  become  the 
owners  for  the  voyage,  the  seamen  have  a  lien  for  their  wages  on  the  cai^o 
ship|H«il  on  the  account  of  tlie  charterers,  for  a  charge  in  the  nature  of 
fViMght, 

The  charterers  having  become  insolvent,  and  assigned  their  property  in  trust  to 
pay  their  cre<litoni,  among  whom  the  seamen  were  named,  it  was  ruled  that 
their  wages  were  a  privileged  claim  against  the  cargo,  which  was  to  be  pre- 
ferrtMl  to  the  title  of  the  assignees  under  the  assignment,  and  to  that  gained 
by  the  attaching  eitnlitors,  and  that  they  are  not  bound  to  wait  to  receive 
their  wagt^  in  the  onler  fixed  by  the  assignment. 

"When  property  is  taken  for  security  in  the  admiralty  by  a  warrant  of  attach- 
«tu»nt,  the  attachment  may  Ik^  dissolved  and  the  property  restored  to  the 
clainmnt  on  his  filing  a  stipulation,  with  sureties,  according  to  the  form  used 
by  the  court 

June  Ttfrw,  1828.  —  The  facts  upon  which  this  case  turns, 
lie  in  a  narrow  compass,  and  are  not  controverted.  William 
J.  and  Charles  E.  Quincy  chartered  the  brig  Spartan  of 
Zadock  Prince  and  othersf owners,  for  a  voyage  from  Portland 
to  the  Western  Islands,  and  back  to  Portland.  The  charter- 
ers, by  the  terms  of  tfce  charter  party,  were  to  victual  and  man 
the  ship,  and  bear  all  other  charges,  and  pay  for  the  hire  of  the 
vessel  at  the  rate  of  one  dollar  per  ton,  by  the  month,  in  thirty 

days  after  the  termination  of  the  voyage.  The  crew 
[•135]  were*  shipped  by  the  charterers,  who  had*  the  entire 

use  and  control  of  the  vessel.     She  sailed  on  the  20th 
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of  September,  1827,  performed  her  voyage  successfully,  and 
returned  to  Portland  on  the  25th  of  April  last,  with  a  cargo  of 
3,806  quintals  of  barilla^  and  a  few  other  articles  -belonging  to 
the  charterers.  Of  the  barilla,  1,616  quintals  were  shipped  by 
Mr.  Thayer,  on  freight,  and  consigned  to  himself,  and  2,290 
were  shipped  on  account  of  the  Messrs.  Quincys.  While  the 
vessel  was  absent  on  her  voyage,  the  charterers  having  become 
embarrassed  in  their  business,  made  an  assignment  of  all  their 
property,  including  the  return  cargo  of  their  vessel,  to  Jacob 
Quincy  and  Charles  Fox,  in  trust,  to  pay  their  creditors  in  a 
certain  specified  order  of  preference.  As  soon  as  the  brig 
arrived,  the  cargo  was  also  attached  by  sundry  of  the  creditors 
of  the  charterers.  No  provision  was  made  for  the  payment  of 
the  wages  of  the  seamen,  except  in  the  order  in  which  they 
stood  on  the  schedule  of  creditors  attached  to  the  deed  of  as- 
signment. On  this,  the  claims  of  several  creditors  to  whom 
the  charterers  were  indebted  to  a  large  amount,  were  preferred 
to  that  of  the  seamen.  To  secure  their  wages  they  filed  their 
libel,  in  which  they  claim  to  be  paid  out  of  the  freight  e'arned 
in  the  voyage,  in  the  hands  of  the  captain,  and  also  for  pro- 
cess against  that  part  of  the  cargo  which  is  owned  by  the 
charterers,  that  it  may  be  holden  to  respond  to  them  for  the 
amount  due  for  wages. 

Several  conflicting  claims  were  interposed  for  the  property, 
the  merits  of  which  are  not  involved  in  this  case.  No  freight 
has  been  paid  to  the  master  by  Mr.  Thayer,  but  he  has  come 
in  under  the  general  monition,  as  a  claimant,  and  filed  a  stip- 
ulation for  the  amount  of  freight  due  on  his  shipment.  The 
master,  in  his  answer,  admits  the  wages  of  the  seamen  to  be 
due,  and  ^^mits  the  case  to  the  decision  of  the  court ;  but 
their  right  W  proceed  against  the  freight  is  resisted  by  the  as- 
signees, and  by  the  sheriff  in  behalf  of  the  attaching  creditors. 

Greenleaf  and  Sheplepj  for  the  Ubellants.  Longfellow,  for 
the  assignees.  Fessenden  8f  Deblois,  for  the  sheriff  and  attach- 
ing creditors.     C.  &  Daveis^  for  Mr.  Thayer. 
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[•  136]       •  The  case  was  very  fully  argued  at  the  June  term, 
and  was  held  under  advisement  to  July  1st,  when  the 
following  opinion  was  delivered. 

Ware,  District  Judge. 

This  is  a  ease,  novel  in  its  forai,  and  important  in  the  prin- 
ciples which  it  involves;  and  it  has  very  naturally  excited 
considerable  interest  among  mercantile  men  for  the  direct  bear- 
ing it  has  on  the  great  shipping  interests  of  the  country.  It 
has  been  argued  with  eminent  ability  on  both  sides,  and  it  is 
but  an  act  of  justice  on  my  part  to  acknowledge  my  obliga- 
tions to  the  learned  counsel,  for  the  pleasure  as  well  as  the 
assistance  which  I  have  received  in  coming  to  a  result,  from 
the  very  elaborate  discussion  of  the  questions  which  arise  in 
the  case.  In  my  examination,  I  have  attentively  read  all  the 
cases  and  authorities  cited  at  the  bar,  and  have  referred  to 
some  others  having  a  bearing  on  the  questions  in  litigation 
which  I  have  met  with  in  my  own  researches. 

This  is  a  suit  for  mariners'  wages,  a  subject  familiar  to  the 
jurisdiction  of  the  admiralty,  but  as  far  as  my  information 
extends,  and  as  far  as  I  have  been  informed  by  the  learned 
arguments  at  the  bar,  entirely  novel  in  its  form.  The  case  is 
admitted  to  be  of  the  first  impression,  and,  without  any  judi- 
cial decisions  for  our  guide,  the  court  is  left  to  thread  its  way 
through,  with  no  landmarks  to  direct  its  steps  but  the  general 
and  leading  principles  of  maritime  jurisprudence.  I  have 
given  to  the  subject  the  best  consideration  that  is  within  my 
abiUty  and  means  of  information,  and  if  I  have  been  led  to  a 
wrong  conclusion  by  false  Ughts,  it  is  a  source  of  no  little  con- 
solation to  me  that  my  errors  can  be  corrected  1^  a  court  to 
which  the  parties  may  appeal,  with  a  perfect  asiurance  that 
their  nghts  will  be  thoroughly  investigated  in  the  final  decision 
of  the  case. 

The  libel  proceeds  against  the  freight  and  cargo  of  the  yes- 
eel  for  the  wages  of  the  mariners ;  that  is,  against  the  freight 
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of  SO  much  as  was  taken  on  freight,  and  against  that 
part  of  the  cargo  which  *  the  •harterers  shipped  on  [*  137] 
their  own  account  It  goes  on  the  principle  of  a 
double  maritime  hypothecation ;  first,  that  the  cargo  is  hypoth- 
ecated for  the  freight,  and  secondly,  that  the  freight  is  hypoth- 
ecated for  the  wages.  Both  those  principles  are  maintained 
by  the  counsel  for  the  libellants,  and  it  is  further  contended 
that  the  freight  may  be  reached  by  the  seamen,  at  least  so 
much  as  is  necessary  to  pay  their  wages,  by  a  direct  libel  on 
the  merchandise.  Indeed,  the  argument  went^the  length  of 
asserting  a  direct  lien  on  the  cargo,  for  the  full  amount  of 
wages  ;  but  however  strong  the  language  of  the  old  maritime 
law  may  be,  it  may  be  doubted  whether  the  lien,  if  it  ever 
existed  to  the  extent  contended  for,  must  not  now  be  con- 
sidered as  limited  to  the  amount  of  freight  due  upon  it. 

That  the  master  has  a  lien  on  the  cargo  for  his  freight  is  a 
familiar  principle  of  maritime  law,  not  controverted  by  the 
respondents.  It  has  been  settled  in  numerous  cases,  and  is 
laid  down  as  a  principle,  not  to  be  called  in  question,  in  all 
the  elementary  treatises.  But  while  this  is  fully  conceded,  it 
was  contended,  in  argument,  that  this  is  a  mere  naked  author- 
ity to  retain  the  goods  for  the  purpose  of  compelling  pay- 
ment ;  and  if  the  merchant  chooses  to  suffer  his  goods  to 
remain  or  perish  in  the  master's  hands,  that  the  law  furnishes 
no  process,  that  it  confers  on  the  master  no  right  of  proceed- 
ing judicially  against  the  cargo,  to  convert  so  much  of  it  into 
money  as  will  pay  the  freight  I  have  had  occasion  to 
examine  this  point  in  another  libel  against  this  cargo,  and  for 
the  present  I  merely  observe  that  in  this  libel,  if  the  rights  of 
the  libellants  are  as  they  are  contended  to  be  by  their  counsel, 
I  feel  free  to  give  them  the  remedy  which  they  seek.  If  their 
lien  extends  {o  the  merchandise,  my  opinion  is,  that  this  is  the 
proper  court  to  enforce  it,  and  that  they  have  elected  the 
proper  process  by  which  to  pursue  their  remedy.  If  it  be 
admitted  that  the  cargo  is  hypothecated  for  the  freight,  the 
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next  inquiry  i?,  in  what  relation  do  the  seamen  stand  to  the 

freight  « 

[•  138]  •  Freight  is  the  hire  which  is  earned  by  the  trans- 
portation of  goods..  This  is  the  original  and  element- 
ary signification  of  the  word.  It  is  due  for  the  service  which 
is  rendered  in  transporting  them  from  a  place  where  they  are 
•  Hupposed  to  be  worth  less,  to  a  place  where  they  are  worth 
more.  This  service  has  given  to  the  merchandise  a  new  value, 
which  it  had  not  before  ;  as  much  so  as  is  given  by  a  tailor  to 
a  pioc^e  of  clpth  which  he  has  made  into  a  coat,  or  by  any 
other  mechanic,  when  he  has,  in  the  way  of  his  trade,  changed 
tlui  form  of  a  thing,  and  converted  it  into  what  is  technically 
ciilh»d,  in  the  civil  law,  a  new  species.  Though  here  has  been 
no  change  in  the  form  of  the  thing,  yet  there  has  been  a 
service  performed,  by  which  it  has  received  a  new  and  addi- 
tional value,  as  certain  and  as  distinguishable  from  its  former 
value,  as  that  which  is  given  by  a  mechanic  who  converts  one 
species  into  another.  It  is  a  general  principle  of  law,  extend- 
ing to  a  great  variety  of  cases,  that  a  person  who  has,  by  his 
own  labor,  thus  added  a  new  value  to  a  specific  article,  has  a 
lien  on  the  article  for  the  value  of  his  service.  It  is  a  right 
consonant  to  all  ideas  of  natural  equity,  and  is  highly  favored 
by  the  law.  2  Kent^s  Com.  496.  The  mechanic  is  considered 
as  gaining  a  qualified  property  in  the  article,  when  he  has  in- 
corporated into  it  his  own  skill,  care,  and  labor.  Another 
general  principle  is,  that  when  this  sort  of  confusion  of  goods 
is  produced  at  the  request  of  the  j^eneral  owner,  he  that  has 
given  the  last  increment  of  value  to  the  article,  is  entitled  to 
be  first  satisfied  out  of  the  common  stock.  In  the  nature  and 
reason  of  the  thing  there  is  no  difference,  in  this  respect, 
between  the  mechanic  and  the  carrier. 

In  the  case  of  marine  transportation,  by  wtom  has  this 
service  been  performed?  The  answer  obviously  is,  by  the 
vessel  and  crew  jointly.  Neither  has  an  exclusive  agency,  but 
their  service  is  concurrent.     In  the  common  sense  and  equity 
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*  * 

of  the  case,  the  crew  and  the  vessel  have  a  joint  or  partner- 
ship interest  in  the  freight,  and  independent  of  positive  regula- 
tion, special  contract,  or  a  usage  that  has  the  force  of 
law,  no  distinction  can  be  made  *  between  the  title  [*  139] 
of  the  crew  to  the  freight,  and  that  of  the  vessel  or  her 
owners.     It  is  in  its  own  nature  as  perfectly  a  joint  or  partner- 
ship interest  as  can  be  conceived.     The   opinions   now  ex- 
pressed are  not  new.     If  there  be  no  adjudicated  case  directly 
in  point,  they  are  at  least  supported  by  the  dicta  of  learned 
jurists,  and  are  in  harmony  with  the  general  analogies  of  the 
law.     The  freight  is  steadily  looked  to  as  the  proper  fund  out 
of  which  wages  are  to  be  paid.     "  In  all  cases,"  says  Holt, 
Law  of  S/iippififf,  275,  "  the  question  of  wages  turns  upon  the 
same  principles,  whether  the  ship  has  earned  her  freight  or 
not."     In  a  very  late  case.  Lord  Chief  Justice  Abbot,  in  very 
decisive  terras,  lays  it  down  as  a  fixed  rule  of  the  law  of 
England,  that  where  no  freight  is  earned  no  wages  are  due. 
"  A  seaman's  wages,"  he  says,  "  can  only  be  recovered  out  of 
a  Certain   fund,  namely,  the  freight  earned  in  the  voyage!^ 
Brown  v.  Moates,  Holtj  Law  of  Shipping-,  p.  276.     The  gen- 
erality of  this  language  must  be  received  with  several  excep- 
tions.    But  it  serves  to  show  how  uniformly  the  eyes  of  Eng- 
lish jurists  are  fixed  on  the  freight  as  being,  in  the  expressive 
language  of  the  law,  the  mother  of  wages.     Judge  Winches- 
ter, in  the  case  referred  to  in  the  argument,  expressly  says  that 
"  the  contract  of  the   sailors   is  a   species   of    copartnership 
between  them  and  the  owners.     If  all  is  lost,  the  sailors  lose 
their  wages ;  but  if  all  is  not  lost,  tJMit  which  remains  of  the 
ship  and  freight  is  a  common  property,  pledged  for  the  pay- 
ment of  wages.     Freight  gained  and  put  on  shore,  is  saved 
from  a  subsequent  shipwreck.   It  goes  into  the  common  stock, 
but,  like  the  savings  from  a  wreck,  is  to  the  last  nail  or  cable 
hypothecated  to  the  wages.     Freight  is  a  trust  fund  in  the 
hands  of  the  owners,  to  be  accounted  for  to  those  whose  indus- 
try produced  it."   1  Peters,  Ad.  Rep.  194,  note.    The  lien  of  the 
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seamen  for  tl^Mr  wages  is  expressed  here  in  terms  as  strong  as 
language  ean  furnish.  Emerigon  TraitS  des  Contrats  a  la 
Grossvy  tome  2,  ch.  17,  sect.  11,  §  2,  and  also  Boulay  Paiy, 

Cours  de  Droit  Com.  Maritime^  vol.  2,  223. 
[•MO]       •If  the  English  books  contain  no  adjudicated  ease 

directly  in  point,  a  satisfactory  reason  may  be  given 
for  it.  The  common  law  courts  prohibit  the  only  court  in 
which  the  lien  can  be  enforced,  from  taking  jurisdiction  of  the 
case.  But  the  language  of  foreign  writers  on  maritime  law  is 
clear  and  unetiuivocal.  By  the  Marine  Ordinance  of  Louis 
AVr,  liv.  3,  tit.  4,  art.  19,  the  ship  and  freight  are  specificaUy 
pledgtHl  for  the  payment  of  the  mariners'  wages ;  and  the . 
principle  is  reenacted  in  the  Code  de  Commerce^  s.  271,  in  the 
same  words.  Valin,  in  his  Commentary,  says  that  if  the 
freight  has  been  paid  to  the  master,  and  he  applies  it  io  the 
payment  of  his  private  debts,  there  will  remain  to  the  seamen 
only  tlieir personal  action  against  the  master;  they  can  neither 
recover  it  against  the  merchant,  nor  against  the  captain's  credi- 
tors, unless  there  has  been  fraud.  They  ought,  he  adds^to 
have  taken  the  precaution  to  seize  the  freight  in  the  hands  of 
the  merchant.  1  Valin^  irA.  Boucher,  a  late  writer  of  re- 
spectable character,  on  maritime  law,  quotes  and  approves  the 
decision  of  Valin.  But  he  takes  a  distinction.  If  the  cap- 
tain receives  his  freight  in  part  of  the  merchandise,  and  this  is 
transferred  by  him  in  payment  of  a  preexisting  debt,  the  sea- 
men, he  holds,  can  reclaim  it  in  the  hands  of  his  creditors. 
His  words  are,  «  The  freight  being  pledged  for  the  payment  of 
the  wages  of  the  sailor^  they  have  the  quality  of  proprietors 
to  the  amount  due  to  them  ;  and  they  may  consequently  re- 
claim them  in  the  hands  of  the  captain's  creditors."  Bouclier, 
Droit  Maritime,  part  3,  sect.  7,  par.  1159,  60-61.  The  reason 
of  the  distinction  is,  that  the  pieces  of  money  paid  cannot  be 
identified,  a  reason  purely  technical ;  but  he  expresslv  affirms 
that  the  hypothecation  gives  to  the  sailors  a  proprietary 
interest  in  the  freight.     The  marine  law  also  of  Spain  and 
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Portugal  render  the  freight  as  well  as  the  vessel  answerable 
for  the  wages  of  the  seamen.     Jacobsor/s  Sea  Laws^  150. 

Roccus  affirms  the  general  principle  in  the  strongest  terms, 
and  overrules  the  distinction  set  up  by  Boucher.  "  Mariners," 
he  says,  "  for  their  freights  and  wages,  have  an  implied 
hypothecation,  with  *  right  of  preference,  on  all  goods  [•141] 
laden  on  board ;  by  which  right  of  preference,  the 
sailors  may  recover  money  previously  paid  to  other  creditors." 
IngersoWs  Roccus,  note  91.  This  •  action  he  affirms  to  be 
always  open  to  the  mariners,  and  he  refers  to  a  case  decided 
in  Portugal,  and  reported  by  Pierera  de  Castro.  The  same 
decision  is  cited  by  Valin,  and  denied  to  be  good  law  in  tlie 
extent  to  which  it  goes.     1  Valin,  752. 

The  words  of  Cleirac,  in  his  Commentary  on  the  Laws 
of  Oleron,  are  quoted  by  Abbot  as  constituting  at  this  day  an 
established  principle  in  the  maritime  law,  but  as  ineffective  in 
England  only  because  the  court  of  admiralty,  by  which  alone 
it  can  be  made  operative,  is  denied  jurisdiction  over  the  case. 
Law  of  Shipping',  135,  136,  Am.  Ed.  "  By  custom"  says 
Cleirac,  "  the  ship  is  bound  to  the  merchandise,  and  the  merchan- 
dise to  the  ship."  Us  et  coutumes  de  la  mer,  p.-  72.  By  turn- 
ing to  page  503  of  Les  Us  et  coutumes  de  la  mer,  Navigation 
des  Rivieres,  arts.  18  and  19,  we  shall  find  Cleirac  himself 
explaining  what  is  meant  by  this  maxim  of  the  marine  law. 
"  The  vessel,"  says  he,  using  the  same  terms,  "is  bound  to  the 
merchandise  and  the  merchandise  to  the  vessel ;  that  is  to  say, 
if  the  merchant  fails  in  the  time  of  payment  and  causes  delay, 
the  master  or  mariners  are  privileged  to  cause  the  goods  which 
they  have  carried  to  be  seized,  and  to  be  sold  to  the  amount 
that  is  due  to  them."  He  then  states  the  reciprocal  right  of 
the  merchant  to  hold  the  vessel  to  respond  for  any  injury  to 
the  merchandise,  occasioned  by  the  fault  of  the  master  or 
mariners.  It  may  be  said  that  this  relates  only  to  river  navi- 
gation, and  stands  on  the  ground  of  a  positive  ordinance.  I 
refer  to  it  only  as  a  definition  of  the  words  used  in  another 
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part,  of  his  work,  where  they  are  applied  wholly  to  maritime 
navigation.  Again,  in  the  Jurisdiction  de  la  Marine^  p.  351, 
ho  is  treating  of  maritime  navigation,  and  says  that  the 
"  wag(\«^  of  the  mariners  are  to  be  preferred  in  a  decree  against 
the  ship  and  merchandise^  and  over  all  other  debts,  so  that, 
should  there  remain  but  so  much  of  the  ship  and  merchandise, 

even  to  the  last  nail,  they  shall  have  it." 
[•1 12]       •It  appears  from  Voet  that  by  the  law  of  Holland 

the  seamen  liave  a  lien  on  the*  cargo  as  well  as  the 
ship,  for  their  wages  in  foreign  voyages^  and'  he  quotes  GrotiuS 
as  aHirming  this  right  as  a  general  principle  of  maritime  law. 
Vovt  ad  IWmlectas,  L,  20,  tit.  2,  sect.'SO.'  •  <  '     ' 

I  do  not  find  tliat  the  Consulate  6f  the  SeaJ  iti  "express  terms 
states  that  the  freight  is  pledged  for  thtj  wages  of  th'e  mariners, 
but  if  we  do  not  find  the  principle  "any wliere  plainly  expressed, 
in  many  parts  of  this  venerable  ordinance  we  find  its  rudi- 
ments recognized.  It  is  said  that  the  master  is  bound  to  pay 
the  mariners  with  the  freight  that  he  receives.  Consulat  de  la 
ilfcv,  Boucher's  trans.  He  is  holden  to  pay  the  mariners  im- 
mediately, on  receiving  the  freight,  and  in  the  same  money 
that  he  receives  of  the  merchants :  eh.  138.  If  the  merchant, 
after  the  goods  are  laden,  .declines  to  send  them,  he  is  held  to 
pay  half  freight,  and  in  this  case  the  sailors  shall  receive  half 
tlieir  wages:  ch.  83,  84.  All  these  provisions  seem  to  import 
an  interest  of  the  seamen  in  the  freight  It  i^  also  provided 
that  no  caution  or  security  can  be  given  for  the  freight,  though 
iii  every  other  case  the  consuls  who  have,  by  that  ordinance, 
jurisdiction  over  maritime  atlairs,  are  authorized  to  order 
security  to  be  taken :  ch.  42,  196.  The  translator,  in  a  note, 
observes  that  freight  is-  singularly  favored  in  this  ordinance, 
because  it  IS  pledged  for  the  payment  of  wages. 

c  "^LCh?^     ''  "^"^^'^^^   >- '  ^^-^  *'-  --e!  have  a 
h>  xneir  hen  on  the  freight  is  described  in  the 
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same  terms  as  their  lien  on  the  vessel ;  that  this  lien  can  be 
enforced  by  seizing  the  freight  in  the  hands  of  the  merchant, 
before  it  is  paid  over  to  the  master;  that  if  the  merchants 
refuse  payment,  they  can  proceed  against  the  merchandise, 
and  compel  a  judicial  sale  of  so  much  as  is  necessary  to  pay 
their  wages.  It  is  not  distinctly  stated  whether  they  can 
enforce  their  claim  for  wages  against  the  cargo  to  an  extent 
beyond  the  amount  of  freight  which  is  due  upon  it. 
But  I  think,  upon  *  principle,  this  must  be  the  natural  [*  143] 
and  necessary  limitation  of  their  privilege,  where  the 
owner  of  the  ship  and  cargo  are  different  persons ;  except  in 
those  cases  of  misfortune  where  a  claim  of  salvage  is  mixed 
with  a  claim  of  wages.  The  Caio^  1  Peters,  Ad.  R.  54,  and 
the  Catharina  Marian  2  Peters,  Ad.  R.  424,  cited  at  the  bar, 
were  cases  of  this  mixed  character. 

It  is  objected  by  the  learned  counsel  for  the  respondents, 
that  many  of  the  authorities  relied  on  at  the  argument,  are 
either  the  positive  enactments  of  foreign  ordinances,  or  the 
dicta  of  foreign  writers,  which  have  not  the  force  of  law  in  this 
country.  Proprio  vigore  it  is  true  that  they  have  not.  But 
they  have  always  been  considered  as  high  evidence  of  what 
the  maritime  law  actually  is ;  they  are  familiarly  quoted  in 
our  courts  of  law,  they  are  constantly  referred  to  as  of  au- 
thority in  our  best  elementary  treatises,  and  gpre  relied  on  by 
our  highest  courts  of  judicature,  if  not  as  express  grounds  of 
decision,  at  least  as  entitled  to  great  respect  in  all  cases  involv- 
ing the  general  principles  of  maritime  law.  In  the  very  late 
case  of  The  Neptune^  which  was  a  case  of  wages  like  the 
present,  decided  by  Lord  Stowell,  in  1824,  he  overruled  all  the 
common  law  cases  in  which  it  is  held  that  wages  are  depend- 
ent exclusively  on  the  earning  of  freight,  and  professedly 
taking  bis  stand  on  the  general  maritime  law,  and  invoking, 
as  authorities  to  sustain  the  principle,  the  marine  law  as  held 
in  France,  in  Spain  in  the  height  of  her  maritime  greatness, 
of  Holland  in  the  period  of  her  greatest  commercial  pros- 
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perity,  of  Denmark,  and  of  this  country,  he  ordered  wages  to 
be  paid  from  the  savings  of  a  wreck,  though  no  freight  had 
been  earned ;  thus  at  a  single  stroke  completely  revolutioniz- 
ing all  common  law  ideas  on  this  subject,  and  overturning,  or 
at  least,  very  essentially  qualifying  a  maxim  that  had  stood 
unquestioned  by  the  common  law  courts  for  ages.  fZbft,  Law 
of  flipping,  278.* 

*  *'  Tho  marine  law  of  the  United  States,"  says  Chancellor  Kent,  "  is  the 
same  as  tho  marine  law  of  Europe.  It  is  not  the  law  of  a  particular  country, 
but  the  general  law  of  nations ;  and  Lord  Mansfield  applied  to  its  universal 
adoption  the  expressiy©  language  of  Cicero,  when  speaking  of  the  eternal 
laws  of  justice :  Nee  erit  alia  lex  Roma  alia  Athamis  ;  alia  nunc  alia  postkac  ; 
seil  et  omnes  gentes^  et  omni  tempore  una  lex  et  sempitema,  et  immortalis  con- 
tinebit, 

**  TMicn  Lord  Mansfield  mentioned  the  law  of  merchants  as  being  a  branch 
of  public  law,  it  was  because  that  law  did  not  rest  essentially  for  its  character 
and  authority  on  the  positive  institutions  and  local  customs  of  a  particular 
country,  but  consisted  of  certain  principles  and  usages  which  general  con- 
venience and  a  common  sense  of  justice  had  established,  to  regulate  the  deal- 
ings among  merchants  and  mariners,  in  all  the  commercial  countries  of  the 
civilized  world."    2  Kent's  Commentaries,  609,  510. 

Mr.  Brougham,  in  his  late  speech  on  the  state  of  the  law,  while  he  threatens 
to  reform  the  whole  municipal  law  of  the  kingdom,  with  an  unsparing  hand, 
and  to  strike  out  what  he  considers  abuses,  both  in  its  principles  and  practice, 
with  a  boldness  which,  I  think,  must  strike  with  dismay  those  who  have  been 
bred  up  in  habits  ^^cnerationfor  black  letter  lore,  and  those  who  have  been 
smitten  with  afiection  for  tho  subtleties  of  special  pleading,  or  are  charmed 
with  the  mysteries  of  conveyancing,  proposes  to  leave  the  commercial  law  as 
it  is,  and  the  reasons  he  gives  for  it  are  worth  noticing.  I  quote  them  from  a 
copy  of  his  speech  corrected  and  published  by  himself. 

"  I  intend  also  to  leave  out  of  my  plan  the  commercial  law.  It  lies  within 
■  a  narrow  compass,  and  it  is  far  purer  and  freer  from  defects  than  any  other 
part  of  the  system.  This  arises  from  its  later  origin.  It  has  grown  up  within 
two  centuries,  or  littie  more,  and  been  framed  by  degrees,  as  the  exi^rencies 
of  mercantile  affairs  require.  It  is  accepted  too,  in  many  of  its  main  branc7ie.<, 
bj,  other  states,  forming  a  code  common  to  all  trading  nations,  and  tchich  cannot 
be  easdy  changed  wither  their  consent.  Accordingly,  the  previsions  of  the 
French  civil  code,  unsparing  as  they  were  of  the  old  municipal  kw.  excepted 
thelawmerehant,  generaUy  8peaking,fremthechanges  which  they  introduced. 
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*  When  we  can  trace  up  a  principle  to  the  very  in-  [*144] 
cunabiila  of  the  science,  and  find  one  uniform  and  con- 
curring voice  among  the  most  respected  writers  of  difl'erent 
ages  and  nations,  and  find  this  principle  expressly  and  strongly 
asserted  by  one  of  the  ablest  of  our  o\^n  maritime  judges,  as 
the  existing  law  of  this  country,  it  would  certainly  seem  to  be 
safe  to  rest  on  such  authority,  though  no  adjudicated  case  can 
be  found  directly  in  point. 

*Such  appears  tome  to  be  the  authority  for  the  [*145] 
principle  that  freight  is  pledged  for  wages,  a  principle 
which  also  comes  so  strongly  recommended  by  the  most  obvi- 
ous reasons  of  natural  equity.  But  it  is  argued  that,  admit- 
ting the  rule  of  the  marine  law  to  be  as  contended,  the  right  of 
the  seamen  to  proceed  against  the  freight  for  their  wages  is 
taken  awaj  by  the  operation  of  the  statute  of  the  United 
States  for  the  government  and  regulation  of  seamen  in  the 
merchant  service.  Z7.  S.  Laws,  vol.  2,  ch.  56,  s.  6.  I  do  not 
so  understand  the  statute.  It  authorizes  the  seamen,  under 
certain  regulations,  to  obtain  process  against  the  vessel  for  the 
security  of  their  wages.  This  merely  affirms  and  regulates  a 
remedy  which  they  had  before,  and  it  would  be  going  a  great 
way  to  hold  that  this  deprived  them,  by  implication,  of  another 
concurrent  remedy. 

The  freight  is  the  proper,  it  is  the  peculiar  and  appropriate 
fund  out  of  which  wages  are  to  be  paid,  and  the  personal  re- 
sponsibility of  the  master  is  founded  not  so  much  on  the 
contract,  as  on  the/act  that  he  is  entitled  to  receive  the  freight 
for  those  to  whom  of  right  it  belongs.  If  the  seamen  have 
not  usually  resorted  to  this  fund,  it  is  because  the  law  supplies 
an  easier  and  simpler  remedy.  But  when  a  party  has  several 
remedies,  it  lies  with  him  to  elect  that  which  he  judges  most 
advantageous  for  himself.  On  the  whole,  after  the  most  de- 
liberate examination  I  have  been  able  to  give  the  subject,  I 
am  brought  to  the  conclusion  that  the  seamen  have  a  lien  on 
the  freight  for  their  wages,  which  may  be  enforced  by  a  libel 
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in  the  admiralty.  This  applies  to  so  much  of  the  freight  as  is 
due  on  that  part  of  the  cargo  which  was  shipped  and  con- 
signed to  Mr.  Thayer. 

With  respect  to  the  rest  of  the  cargo,  it  is  contended  that 
no  freight  is  due,  except  what  is  secured  by  the  charter  party. 
By  the  terms  of  that  instrument,  the  charterers  were  to  victual 
and  man  the  ship,  and  to  pay  all  charges.  It  is  argued  that 
being  owners  for  the  voyage,  they  are  their  own  carriers,  and 

no  freight  is  due.     If  this  be  correct,  as  the  charterers 
[•146]  are  insolvent  and  have  assigned  *  their  whole  property, 

including  this  cargo,  the  effect  will  be  that  the  owners 
of  the  vessel  will  not  only  lose  the  whole  charter  of  the  ship, 
but  will,  through  the  liability  of  the  vessel,  indirectly  have 
thrown  upon  them  the  additional  burden  of  the  seamen's 
wages.  To  my  mind  it  appears  that  this  part  of  the  case 
turns  simply  on  the  question  w^hether  the  lien'  of  the  seamen 
extends  to  the  merchandise,  or  is  confined  to  the  hire  for  trans- 
portation stipulated  between  the  ship-owners  and  the  owners 
of  the  cargo.  If  the  seamen  can  enforce  their  claim  against 
the  goods  taken  on  freight,  I  see  no  reason,  in  principle,  why 
they  may  not  against  the  goods  of  the  owner  or  charterer  of 
the  ship.  The  nature  of  their  service  is  the  same,  and  if  it 
gives  them  a^w^  in  re,  if  it  creates  a  lien  which  adheres  to  the 
thing,  it  adheres  to  it,  whoever  maybe  the  owner.  Their  own 
labor  has  been  incorporated  into  the  value  of  the  merchandise 
in  one  case  as  it  has  in  the  other.  The  authorities  go  directly 
and  fully  to  the  point ;  the  merchandise  /s  declared  to  be 
hypothecated  for  wages,  as  well  as  the  freight;  that  is,  as  I 
understand  the  law,  hypothecated  to  the  wages  to  the  amount  of 
freight  due  upon  it,  and  the  merchant  is  not  entitled  to  receive 
his  goods  until  the  lien  is  discharged.^ 


In  the  ca.e  of  Sheppard  et  al.  v.  Taylor  et  al.  5  Peten,,  Rep.  675,  it  was 
deeded  that  the  seamen  have  a  lien  or  privilege  against  the  freight  fo  their 
wages,  but  have  no  el.m  against  the  eargo.    In  th^t  case,  the  seaLu  shipjl 
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•  And  this  leads  to  an  answer  to  another  difficulty  [*  147] 
which  was  stated  at  the  argument.  The  property  has 
been  attached  by  sundry  creditors  of  the  charterers,  and  the 
cases  are  now  pending  in  the  State  courts.  It  is  argued  that, 
as  different  creditors  are  eac^  pursuing  their  own  rights 
against  this  property  in  different  courts,  it  is  a  proper  rule,  to 
prevent  collision  of  judicial  authority,  to  give  precedence  to 
those  who  first  lay  their  hands  on  the  fund.  This  priority 
might  be  decisive  if  both  creditors  stood  in  the  same  relation 
to  this  specific  property.  But  the  reason  no  longer  holds 
when  the  claim  of  one  of  the  parties  is,  in  its  nature,  a 
privileged  claim.  The  very  essence  of  a  privilege  is  to  give 
the  creditor  a  preference  over  the  general  creditors  of  the 
debtor ;  and  if  such  be  the  claim  of  the  seamen,  the  attach- 


fbr  a  Tojage  to  the  North-west  coast  of  America,  and  thence  to  Canton,  and 
from  thence  to  the  United  States.  The  vessel  stopped  at  Chili,  and  engaged 
in  an  illicit  trade,  and  was  seized  and  condemned  by  the  Spanish  authorities. 
AfVerwaixls,  an  order  of  restoration  was  obtained  from  the  king  of  Spain,  but 
it  remained  unexecuted,  and  the  owners  filed  their  claim  under  the  Florida 
treaty,  and  it  was  allowed.  The  owners  of  the  ship  were  also  owners  of  the 
cargo,  and  therefore  no  freight  was  earned  eo  nomine,  but  the  commissioners 
awarded  distinct  sums  for  the  ship,  the  cargo,  and  the  freight  The  court 
held  that  there  being  a  restitution  of  the  ship,  in  value,  the  proceeds  of  the 
ship  were  substituted  for  the  ship  itself,  and  that  the  lien  re-attached  to  the  pro- 
ceeds ;  that  freight  being  the  natural  fund  out  pf  which  the  wages  were  to  be 
paud,  the  seamen  had,  upon  the  principles  of  the  maritime  law,  a  claim  or 
privilege  against  it  which  might  be  enforced  against  the  fund  in  the  hands  of 
the  assignees,  the  owners  having  become  bankrupt  and  assigned  their  claim 
for  the  benefit  of  their  creditors ;  and  ordered,  after  the  proceeds  of  the  ship 
were  exhausted,  wages  to  be  subsidiarily  paid  out  of  the  freight,  thus  awarded 
by  the  conunissioners.    Pages  710,  711. 

The  question  of  the  right  of  the  seamen  to  proceed  against  the  cargo  for 
their  wages,  to  the  amount  of  a  reasonable  freight,  where  the  owners  of  the 
ship  are  the  owners  of  the  cargo,  again  came  before  the  court  in  the  case  of 
Skolfield  V.  PoUer,  Daveis,  Rep.  p.  392-402,  wlxere  the  doctrine  held  in  this 
case  is  further  elucidated  and  reaffirmed  notwithstanding  the  dictum  in  Skejh 
pard  V.  Taylor. 
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ment  only  created  a  lion  on  the  property  subject  to  such  prior 
incumbrance.  It  can  only  extend  to  the  whole  right  of  the 
owner,  and  that  was,  to  hold  the  property  after  discharging  the 
lien. 

Another  argument  is,  that  a  bond  fide  alienation  defeats  a 
tacit  hypothecation,  and  the  purchaser  takes  the  property  dis- 
charged of  the  lien.     BroxcrCs  Civil  and  Admiralty  Law,  2  voL 
143,  is  relied  upon  as  sustaining  the  principle.     He  says,  it  is 
true,  that  by  the  civil  law,  things  tacitly  pledged  might  be 
freely  alienated  before  they  were  arrested.     The  general  rule 
of  the  civil  law  is  certainly  the  reverse ;  the  purchaser  takes 
them  cum  onere.     Brown  refers  as  authority  for  this  dicinm,  to 
the  Dlg-esty  L.  20, 22,  29,  and  to  Ayliffe's  Civil  Lata.   I  have  not 
seen  Ayliffe,  but  the  law  cited  in  the  Digest  does  not  sustain 
the  principle  in  the  terms  in  which  it  is  stated.     The  law  is 
confined  to  a  single  case,  the  hypothecation  .which  the  land- 
lord has  in  the  movables  of  his  tenant  for  rent,  arid 
[•148]  •merely  gives  to  the  tenant  the  power  to  manumit  his 
slaves  notwithstanding  this  tacit  hypothecation,  which 
he  could  not  do  if  it  was  express.    But  when  money  is  loaned 
for  the  repair  of  a  house  and  the  house  is  sold,  it  passes  cum 
onere  and  the  hypothecation  follows  it  into  the  hands  of  the 
purchaser;  and  such  would  be  a  case   analogous    to    the 
present. 

Another  objection  urged  is  the   general  inconvenience  of. 
admitting  the  principle  that  the  cargo  is  liable  to  this  process. 
The  inconvenience  is,  I  think,  greatly  overstated  ;  and  in  cases 
like  the  present  it  is  far  from  inconvenient,  for  it  enables  the 
seamen    o  extract  their  wages  from  that   specific  property 

Trl^ltt^h^H  ^^  '""  ''^  ^^'^     ^^*  -  -y  --^  when  goods 
are  attached  for  seonrifv    +u«  ^.,  ^ 

the  owners  enteZ^nto  ll^^  T^''^^  """'"^'^  ^^ 

practice  of  the  adm^l!?oL^r\'*  "  *''  ""''°™ 
to  be  restorpH  t  ™"V    "'^er  goods  which  are  so  attached 

ng  to  the  form  used  by  the  eourt.     Were  it 
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not  for  this  practice,  the  argument  ab  inconvenienti  would  be 
quite  as  strong  against  holding  the  vessel  liable. 

Upon  the  whole,  my  opinion  is,  that  the  freight  of  that  part 
of  the  cargo  consigned  to  Mr.  Thayer,  is  bound  to  the  seamen 
for  the  payment  of  their  wages  to  the  amount  stipulated  in 
the  bills  of  lading ;  and  that  they  have  a  lien  on  that  part 
of  the  cargo  shipped  and  owned  by  the  charterers,  for  a  charge 
in  the  nature  of  freight,  which  overreaches  the  title  gained  by 
the  assignees  under  the  assignment,  and  that  of  the  attaching 
creditors  under  the  attachment.  To  the  amount  of  a  reason- 
able freight,  at  least,  it  appear^  to  me  that  the  seamen  stand 
in  the  character  of  privileged  creditors  of  this  property,  and 
are  entitled  to  have  their  claim  first  satisfied. 


•Joseph  Drinkwater  et  al.  libellarUs^  v.  The  Freight  [•149] 
AND  Cargo  of  the  Brig  Spartan,  —  Jacob  Quincy, 
Charles  Fox,  Joseph  E.  Foxcroft,  and  Robert  H.  Thayer, 
claimants. 

A  libel  on  a  charter-party  for  freight  dae  is  a  cause  of  admiralty  and  mari- 
time jurisdiction ;  and  a  court  of  admiralty  has  cognizance  of  the  cause, 
provided  the  penalty  is  not  demanded. 

The  circumstance  that  the  instrument  is  under  seal,  does  not  take  away  the 
jurisdiction  which  the  court  has  over  it  as  a  maritime  contract 

The  admiralty  has  a  general  jurisdiction  to  enforce  maritime  liens. 

The  ship-owners  have  a  lien  on  goods  for  the  freight  due  for  maritime  trans- 
portation, which  may  be  enforced  in  the  admiralty  by  a  libel  in  rem. 

And  it  is  immaterial  whether  the  contract  is  by  a  bill  of  lading,  or  a  charter- 
party. 

But  where,  by  the  terms  of  the  contract,  the  charterers  have  the  possession 
and  control  of  the  ship,  the  charter-party  is  not  a  contract  for  the  tran  s- 
portation  of  goods,  but  it  is  a  letting  of  the  ship,  and  the  charterers  are 
considered  as  owners  for  the  voyage. 

13 
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In  this  case  the  general  owners  hare  no  lien  on  the  cargo  for  the  hire  of  the 
ship. 

Where  by  the  terms  of  the  contract  a  ship  was  chartered  for  a  voyage  to  be 
made  by  the  charterers  from  Portland  to  the  Western  Islands  and  back  to 
her  port  of  discharge,  they  to  pay  the  expense  of  victualling  and  manning, 
and  all  port  chargig,  &c.,  and  to  delKer  her  up  to  the  owners  on  the  termi- 
nation of  the  voyage,  it  was  held  that  the  possession  was  with  the  charter- 
ers, and  they  were  owners  for  the  voyage,  notwithstanding  one  of  the  own- 
ers was  named  in  the  charter-party  as  at  present  master. 

The  master  has  a  lien  on  the  freight  for  his  necessary  disbursements  for  inci- 
dental expenses,  and  the  liabilities  which  he  contracts  for  these  expenses 
during  the  voyage,  and  also  for  his  own  wages. 

Where  the  charterers  of  a  vessel  failed  before  the  termination  of  the  voyage, 
and  transferred  all  their  property  to  assignees  in  trust  to  pay  their  credi- 
tors, including  the  cargo  on  board  the  ship,  and  it  appeared  that  the  freight 
due  on  the  merchandise  taken  on  freight  was  exhausted  by  prior  claims,  it 
was  held  that  the  master's  wages  were  a  privileged  claim  against  the  mer- 
chandise he  had  brought  home  for  the  charterers,  and  that  he  was  entitled 
to  a  satisfaction  out  of  ^  before  it  went  to  the  general  creditors. 

[•  150]  *June  Term,  1828.  —  This  was  a  libel  on  a  charter- 
party,  by  the  terms  of  which  the  owners  let  to  freight 
the  whole  of  the  vessel  with  her  appurtenances,  for  a  voyage  to 
be  made  by  the  charterers  to  one  or  more  ports  in  the^  Western 
Canary  and  Madeira  Islands,  and  back  to  her  port  of  discharge 
in  the  United  States,  and  to  Portland.  The  owners  covenanted 
that  in  and  during  the  voyage  she  should  be  tight,  stanch,  and 
strong,  and  sufficiently  tackled  and  apparelled  for  such  a  ship 
and  voyage,  and  that  it  should  be  lawful  for  the  charterers  or 
their  agents  or  factors,  as  well  at  Portland  as  in  foreign  ports, 
to  load  and  put  on  board  such  loading  and  goods  as  they 
should  thmk  proper,  contraband  excepted.  On  the  part  of  the 
charterers.  It  was  agreed  that  they  should  pay  for  the  full  freight 
or  hire  of  the  hri»  a  •    ,  ° 

««.„;.«  5    lu-.:    ?  '■ P®''  ™o"tl>  during  the  time  of  the 

Drv  th.  i  ^^    ^^'  ^^*^'  **•«  termination  of  the  voyage,  and 

ownL 'or  their  td        ICo^Z  "'""  *°  '*°''^°''  *°  *'^ 
oraer.     ihe  charter-party  ia  dated  the  12th  of 
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September,  1827 ;  the  brig  performed  the  voyage  and  returned 
to  Portland  the  25th  of  April,  1828,  with  a  cargo,  part  of 
which  was  taken  on  freight,  and  part  shipped  on  account  of 
the  charterers.  •  One  of  the  owners  is  named  in  the  charter- 
party  as  master,  but  he  being  unable  to  go  in  her  when  she 
was  ready  for  sea,  a  new  master  was  appointed.  A  question 
of  fact,  about  which  the  parties  were  not  agreed,  was,  by 
whom  the  new  master  was  appointed ;  but  it  appeared  from 
the  evidence,  though  the  owners  were  desirous  that  the  person 
who  finally  went  as  master  should  be  the  man,  that  the  right 
of  appointing  him  was  claimed  and  exercised  by  the  charter- 
ers. Before  the  return  of  the  vessel,  the  charterers  having 
become  embarrassed  in  their  business,  made  an  assignment  of 
all  their  property,  including  this  cargo,  to  Messrs.  Quincy  & 
Fox  J,  in  trust,  to  pay  their  creditors  in  a  certain  order  of  pref- 
erence, fixed  by  the  terms  of  the  assignment.  The  property 
was  also  attached,  immediately  on  its  arrival,  by  several  credi- 
tors of  the  charterers.  This  libel  was  filed  for  the  purpose  of 
recovei^g  the  amount  due  on  the  charter-party  from 
•the  freight  of  that  part  of  the  cargo  taken  on  freight,  [*  151] 
and  from  that  part  of  the  cargo  directly  which  was 
shipped  for  the  charterers.  The  master  also  claimed  a  lien  on 
them  for  his  wages. 

Claims  were  interposed  by  the  assignees,  by  the  sheriflf,  and 
by  Mr.  Thayer,  each  setting  forth  their  title  to  the  property, 
but  the  merits  of  these  conflicting  claims  were  in  a  course  of 
litigation  before  the  State  courts,  and  it  was  unnecessary  to 
decide  upon  them  in  this  case.  The  questions  raised  in  this 
case  were,  first^  whether  under  this  charter  the  owners  of  the 
vessel  had  a  lien  on  the  freight  and  cargo  for  the  charter,  and 
secondly,  whether  the  master  had  such  a  lien  for  his  wages. 
They  were  very  elaborately  argued  at  the  June  term,  and  the 
case  held  under  consideration  to  July  1,  when  the  following 
opinion  was  pronounced. 
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Ware,  District  Judge. 

This  is  a  libel  by  the  master  and  owners  of  the  brig  Spar- 
tan, founded  on  the  charter-party,  and  brought  for  the  purpose 
of  enforcing  the  stipulated  hire  of  the  vessel,  from  the  freight 
and  merchandise.  The  master  and  owners  of  the  ship  have 
united  in  the  libel,  and  there  was  a  distinct  allegation  by  the 
master,  claiming  a  lien  also  on  the  freight  and  that  portion  of 
the  cargo  which  is  owned  by  the  charterers,  for  his  wages. 
Whatever  objections  to  the  union  of  these  different  causes  of 
action  in  one  libel  may  exist  in  point  of  law,  they  were  con- 
sidered as  waived,  by  the  counsel,  and  of  course  the  attention 
of  the  court  has  not  been  directed  to  this  subject.  The  other 
points  in  the  case  have  been  argued  with  distinguished  ability, 
and  justice  requires  me  to  acknowledge  the  very  material  aid 
I  have  received  in  examining  the  case,  from  the  thorough  and 
acute  discussion  of  all  the  questions  it  involves,  in  the  ^arned 
and  copious  arguments  of  the  counsel  on  both  sides. 

A  preliminary  objection  is  urged  by  the  respondents,  to  the 
jurisdiction  of  the  court,  which  must  be  disposed  of 
[•  152]  before  we  can  *  approach  the  case  on  its  merits.  It 
might  be  sufficient  for  this  court,  in  claiming  jurisdic- 
tion over  the  case,  to  refer  simply  to  the  decision  of  the  circuit 
court  in  the  case  of  De  Loviov.  Boitj  2  Gall.  398,  in  which 
the  whole  learning  on  the  vexed  question  of  extent  of  the 
admiralty  jurisdiction  is  completely  exhausted.  In  that  case, 
the  jurisdiction  of  the  admiralty  over  bills  of  lading  and  char- 
ter-parties is  distinctly  asserted,  and  as  that  was  a  decision  of 
the  appellate  court,  which  has  the  authority  to  correct  the 
errors  of  this,  it  is  beyond  question  binding  upon  me,  unless  it 
has  been  reversed  by  the  supreme  court.  The  case  of  De 
Lovio  V.  Bolt,  has,  I  know,  in  a  recent  case,  been  questioned 
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by  one  of  the  judges  of  that  court,  Mr.  Justice  Johnson,  in 
Ramsey  v.  Allegre^  12  Wheat.  Rep.  611,  but  the  court  left  its 
authority  untouched.  The  decision,  therefore,  I  should  hold 
still  to  be  binding  here,  if  I  did  not  in  my  private  judgment 
concur,  as  I  most  fully  do,  in  the  doctrines  maintained  in  that 
very  learned  and  masterly  opinion.  It  has  beei\.  now  for 
twelve  years  before  the  public,  and  though  several  attempts 
have  been  made  to  answer  it,  I  have  yet  seen  none  in  which 
the  leasoning  is  met  or  the  conclusions  shaken. 

The  question  now  before  me,  was  not  then  in  judgment 
before  the  circuit  court ;  and  as  it  was  not  a  point  directly 
decided,  the  counsel  for  the  respondent  has  urged  the  objec- 
tion as  one  still  open  to  argument.  Without  falling  back  on 
the  authority  of  that  case,  I  feel  no  objection  to  meet  the  ques- 
tion and  give  my  own  opinion  on  the  point  now  in  controversy. 
The  argument  is,  that  this  is  a  sealed  contract,  and  that  the 
admiralty  cannot  take  cognizance  of  a  contract  under  seal. 
The  2  Brown^s  Civil  and  Admiralty  Law,  96,  is  referred  to  as 
confirming  this  doctrine.  That  the  courts  of  common  law  in 
England  will  grant  a  prohibition  in  such  a  case,  is  admitted. 
It  has  long  been  the  established  law  of  that  country,  and  is 
not  to  be  controverted.  Howe  v.  Nappier^  4  Burr,  1944 ;  1 
Strange,  962 ;  1  Salk.  31.  But  I  consider  it  as  equally  well 
established,  that  the  decisions  of  the  common  law  courts  in 
England,  as  to  the  limits  and  extent  of  the  admiralty 
jurisdiction,  have  •not  an  authority  in  this  country  [*153] 
beyond  the  reasons  on  which  they  are  founded. 

Every  admiralty  court  in  this  country  probably,  most  of 
them  certainly,  have  in  repeated  instances  taken  cognizance  of 
cases  in  which  a  prohibition  would  go  in  England.  Without 
multiplying  citations,  I  will  refer  to  one  or  two  only.  The 
case  of  The  Gen.  Smith,  2  Wheat.  432,  was  a  suit  by  material- 
men, and  not  the  slightest  doubt  was  expressed  of  the  juris- 
diction of  the  court.  It  was  again  positively  and  distinctly 
asserted  over  that  class  of  causes  in  The  St.  Jago  de  Ckba,  9 

13* 
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Wheat.  409.  Yet  it  is  perfectly  clear  that  a  prohibition  would 
go  in  these  cases  to  the  high  court  of  admiralty.  The  con- 
tract is  both  made  and  executed  on  land,  and  within  the  body 
of  a  county,  either  of  which  circumstances  is  held  to  be  con- 
clusive, by  the  courts  of  the  common  law,  against  the  admi- 
ralty jurisdiction.  This  court  must,  therefore,  in  deciding  this 
point,  be  governed  by  the  nature  of  the  case,  and  the  decisions 
of  our  own  courts.  No  case  directly  in  point  has  been  cited 
at  the  bar  or  is  recollected  by  me.  • 

The  first  thing  to  be  considered  in  deciding  the  question,  is 
the  subject-matter  or  consideration  of  the  contract,  whether 
maritime  or  not.  It  is  the  hire  of  a  vessel  for  maritime  service, 
and  the  whole  service,  from  its  inception  to  its  termination,  is 
on  the  high  seas.  The  Judiciary  Act,  Laws  of  the  United  States, 
vol.  2,  ch.  20,  sect.  9,  gives  to  this  court  "  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and  maritime  juris- 
diction." I  shall  be  glad  to  hear  any  definition  of  causes  of 
admiralty  and  maritime  jurisdiction  which  will  exclude  this. 

The  counsel  do  not,  however,  put  their  objection  on  this 
point  They  rely  on  the  fact  that  the  contract  is  under  seal. 
3ut  if  the  jurisdiction  attaches  to  the  subject-matter,  is  it  de- 
feated by  the  peculiar  form  which  the  parties  have  chosen  to 
give  to  their  contract,  by  annexing  to  it  a  seal?     The  reason 

given  by  the  common  law  courts  of  England,  for  oust- 
[*  154]  ing  the  jurisdiction  of  the  admiralty  *in  such  cases,  is, 

that  this  court  is  governed  by  the  civil  law,  and  re- 
quires two  witnesses  to  prove  a  deed,  when  the  common  law 
is  satisfied  with  one.  Smart  v.  Wolff,  3  T.  R.  348,  per  Justice 
Buller.  If  that  is  the  rule  of  the  admiralty  in  England,  it 
may  be  a  good  reason  for  prohibiting  the  court  from  taking 
cognizance  of  sealed  contracts.  In  this  country,  a  deed  is 
proved  in  the  admiralty  by  the  same  evidence  that  is  held  to 
be  sufficient  by  the  courts  of  common  law,  and  is  interpreted 
by  the  same  rules.  The  reason,  therefore,  which  may  be  good 
in  England,  fails  here,  and  cessante  ratione  cessat  lex.     Yet 
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the  rule  is  flexible  in  England,  for  there  the  admiralty  has  an 
undisputed  jurisdiction  over  bottomry  bonds.  In  fact,  though 
Brown,  in  the  place  referred  to  in  the  argument,  does  state  the 
law  of  England  to  be  as  is  contended,  that  is,  that  a  prohibi- 
tion will  go  from  the  common  law  courts ;  yet  in  a  subsequent 
part  of  the  same  chapter  he  says,  that  if  a  suit  is  instituted  in 
the  admiralty  on  a  charter-party  for  freight,  he  does  not  see 
how  the  court  could  refuse  to  entertain  it,  page  122 ;  and  the 
case  of  The  Jenny,  cited  in  the  same  volume,  which  was  a 
decision  of  the  court  of  admiralty  in  Ireland,  is  directly  in 
point  to  sustain  the  jurisdiction,  page  535.  The  court  ruled 
that  the  jurisdiction  of  the  admiralty  was  excluded  only  when 
the  penalty  was  sued  for. 

But  there  is  another  ingredient  in  this  case  which  I  hold  to 
be  conclusive  in  favor  of  the  jurisdiction.  I  yield  to  the  argu- 
ment, which  was  very  forcibly  urged  in  another  case  as  well 
as  in  this,  that  this  court  has  a  general  jurisdiction  to  ehforce 
maritime  liens.  I  assume  the  fact  in  this  stage  of  the  inquiry, 
which  is  supposed  by  the  suit,  and  on  which  it  rests  as  its  only 
foundation,  that  a  lien  is  created  by  the  maritime  law.  If 
there  is  here  an  implied  hypothecation  raised  by  the  law,  it 
can  be  enforced  by  no  other  than  an  admiralty  court.  It  is  a 
right  adhering  to  the  thing,  a  jus  in  re,  which  is  to  be  made 
available  by  process  against  the  thing  in  specie.  It  was  ad- 
mitted by  the  learned  counsel  for  the  respondent,  that  the  course 
of  the  common  law  allows  of  no  process  upon  the  hypotheca- 
tion by  which  the  subject  itself  is  directly  reached  and 
a  •  satisfaction  for  this  right  extracted  from  it  If  a  [^155] 
court  of  admiralty  cannot  entertain  jurisdiction  of  the 
case,  then  the  law  has  given  the  right,  it  has  provided  the 
security,  but  has  refused  the  only  means  by  which  it  can  be 
rendered  with  certainty  available.  It  holds  out  the  right,  and 
holds  back  the  remedy. 

The  libellants  assume  the  fact  that  theirs  is  a  privileged 
debt,  and  for  the  decision  of  this  point  in  the  case  it  must  be 


152  DISTRICT  COURT, 


Drinkwater  ct  al.  r.  The  Freight  and  Cargo  of  Brig  Spartan. 

admitted  to  be  true.  They  claim  the  right  to  be  paid  out  of 
the  property  for  which  the  service  has  been  rendered,  and  by 
which  its  value  has  been  augmented,  before  any  part  of  it  goes 
to  the  general  creditors.  And  when  they  apply  to  the  only 
court  which  can  put  them  in  possession  of  their  rights,  shall 
thoy  be  told  that  this  court  has  no  jurisdiction  of  the  case? 
Shall  they  be  told  that  the  law  sanctions  their  privilege  and 
holds  it  sacred,  but  refuses  to  them  the  power  to  enforce  it? 
Until  I  am  otherwise  instructed  by  the  authority  of  a  higher 
court,  I  shall  not  willingly  admit  that  the  law  thus  "  palters  in 
a  double  sense,  and  keeps  the  word  of  promise  to  the  ear, 
while  it  brtwks  it  to  the  hope."  On  the  contrary,  where  the 
law  raises  a  lien  for  maritime  service,  I  hold  that  this  court 
has  the  power  to  carry  it  into  effect. 

We  come  then  to  the  case  on  its  merits.  The  general  right 
of  the  master  and  owner  to  retain  the  merchandise  for  the 
freight  due  upon  it,  has  not  been  denied.  It  is  too  well 
established  to  admit  of  doubt  It  is  a  principle  of  the  gen- 
eral maritime  law,  the  common  law  of  the  commercial  world, 
sanctioned  by  all  the  maritime  codes,  ancient  and  modern, 
and  confirmed  by  numerous  decisions  of  the  highest  courts, 
both  in  this  country  and  England.  Nor  does  there  appear  to 
be  any  difference  in  principle,  nor  is  any  recognized  in  law, 
whether  the  merchant  takes  the  whole  vessel  by  a  chaiter- 
party,  or  sends  his  goods  m  a  general  ship.  The  lien  of  the 
owners  is  as  perfect  for  the  hire  of  the  vessel  stipulated  in  the 
charter-party,  as  it  is  for  the  freight  stipulated  in  the  bill  of  lading. 
In  both  cases  the  claim  is  privileged  in  the  same  degree  and  to 
the  same  extent.  They  are  contracts  of  the  same  general 
[•  156]  nature,  differing  only  in  *  some  unimportant  particulars. 
A  charter-party  is  for  the  whole  or  a  large  or  specified 
part  of  the  vessel ;  a  bill  of  lading  is  usually  for  a  smaller  and 
an  indeterminate  portion  of  the  vessel's  capacity.  Both  con- 
tracts, in  one  aspect,  are  the  hire  of  the  whole  or  a  part  of  a 
vessel ;  both,  in  another,  are  contracts  for  the  transportation  of 
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merchandise.  Boucher  Droit  Maritime^  par.  879.  In  both 
cases  the  owner  is  the  carrier,  and  he  has  a  lien  on  the  mer- 
chandise for  the  transportation. 

There  are,  however,  two  kinds  of  contracts  passing  under  the 
general  name  of  charter-party,  differing  from  each  other  very 
widely  in  their  nature,  their  provisions,  and  in  their  legal 
effects.  In  one,  the  owner  lets  the  use  of  his  ship  to  freight, 
he  himself  retaining  the  legal  possession,  and  being  liable  to 
all  the  responsibilities  of  owner.  The  master  is  his  agent,  and 
the  mariners  are  in  his  employment,  and  he  is  answerable  for 
their  conduct.  The  charterer  obtains  no  right  of  control  over 
the  vessel,  but  the  owner  is  in  fact  and  in  contemplation  of 
law  the  carrier  of  whatever  goods  are  conveyed  in  his  ship. 
The  charter-party  is  a  mere  covenant  for  the  transportation  of 
merchandise  or  the  performance  of  the  service  which  is  stipu- 
lated in  it  In  the  other,  the  vessel  is  herself  let  to  hire,  and 
the  charterer  takes  her  into  his  own  possession.  It  is  a  con- 
tract for  a  lease  of  the  vessel.  The  owner  parts  with  posses- 
sion and  the  right  of  possession,  and  the  hirer  has  not  only 
the  use  but  the  entire  control  of  the  vessel  herself.  He  be- 
comes the  owner  during  the  term  of  the  contract.  He  appoints 
the  master  and  mariners,  and  is  responsible  for  their  acts.  If 
goods  are  taken  on  freight,  the  freight  is  due  to  him,  and  if, 
by  the  barratry  or  other  misconduct  of  the  master  or  crew,  the 
shippers  suffer  a  loss,  he  must  answer  for  it.  K  he  ships  his 
own  goods,  he  is  his  own  carrier. 

Under  a  charter-party  of  the  former  description,  the  char- 
terer may  hire  the  use  of  the  whole  vessel,  and  it  may  be  em- 
ployed in  carrying  his  own  goods,  or  the  goods  of  other 
merchants  on  freight  His  own  goods  become  liable 
to  the  owner  of  the  vessel  for  the  *  charter,  to  the  full  [*  157] 
extent  of  their  value,  and  though  he  is  entitled  to  the 
freight  of  the  goods  shipped  by  the  sub-freighters,  the  owner 
of  the  ship  has  a  lien  on  that  freight  for  the  charter  of  the 
vessel ;  and  his  lien  extends  to  the  goods  of  each  sub-freighter 
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[•159]  Gall.  68,  Mr.  •Justice  Story  expr|ggffcL  decided  opin- 
ion that  where  the  charterer  become^wner  for  the  voy- 
age, the  general  owner  has  no  lien  for  the  freight,  but  that  the 
rule  is  confined  to  cases  where  the  carrier  for  freight  is  owner  for 
the  voyage.  I  think  it  clear,  both  in  principle  and  authority, 
that  where  the  owner  parts  with  his  possession,  he  parts  at  the 
same  time  with  his  lien.  • 

This  case,  therefore,  must  turn  wholly  on  the  question  whether 
the  general  owners,  or  the  charterers  are  to  be  considered 
as  owners  for  the  voyage,  and  as  having  possession  of  the  ship. 

The  language  of  the  charter-party  leads  very  clearly,  if  not  un- 
avoidably, to  the  conclusion  that  this  was  a  letting  of  the  ship. 
Violence  must  be  done  to  several  parts  of  it,  before  it  can  be 
interpreted  ii^to  a  contract  on  the  part  of  the  owners  for  the 
conveyance  of  goods.  It  is  not  simply  a  letting  of  the  whole 
ship ;  this,  it  is  admitted,  would  not  alone  be  conclusive,  but 
she  is  let  for  a  voyage  to  be  made  by  the  charterers.  The 
owners  covenant,  not  that  they  or  their  master  will  receive  and 
load  the  merchandise  provided  by  the  charterers,  but  that  it 
shall  be  lawful  for  the  Quincys  or  their  agents  to  load  her ; 
and  the  charterers  agree,  not  only  to  pay  the  charter,  but  also 
the  charges  of  victualling  and  manning,  and  all  other  charges, 
and  finally,  after  she  has  performed  the  voyage,  to  deliver  her 
up  to  the  owners.  It  would  seem  that  language  more  expres- 
sive and  significant  of  an  intention  on  the  one  side  to  part 
with  the  possession,  and  on  the  other  to  take  the  possession  of 
the  ship,  could  scarcely  be  found.  How  could  the  charterers 
perform  their  covenant  to  deliver  up  the  possession  to  the 
owners  after  the  voyage  was  completed,  if  the  possession  was 
not  to  be  in  them  during  the  voyage  ? 

The  Jibellants  rely  on  the  fact  that  one  of  the  owners  is 
named  in  the  charter  as  at  present  master^  as  a  circumstance 
showing  that  it  was  the  intention  of  the  owners  not  to  part 
with  the  possession.  If  the  intention,  as  collected  from  the 
operative  parts  of  the  instrument,  jyas  doubtful,  this  might  be 
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entitled  to  weight,  and  the  inclination  of  a  court  to 
support  the  equitable  lien  of  the  owners,  *  would  give  [*  160] 
it  all  the  weight  it  could  justly  have.  But  this  of 
itself  is  not  sufficient  to  control  the  general  tenor  and  whole 
apparent  intent  of  the  charter-party.  The  appointment  of  the 
master  and  crew  by  the  owners  is  not  in  all  cases  conclusive, 
though  they  may  also  be  paid  by  them.  As  is  remarked  by 
Lord  EUenborough,  in  the  case  of  Trinity  House  v.  Clark,  the 
vessel  may  be  hired,  and  with  it  the  services  of  a  certain  num- 
ber of  persons  paid  by  the  owners,  and  necessary  to  the  use 
of  the  vessel.  In  point  of  fact,  however,  the  master  named  in 
the  charter-party  did  not  go  the  voyage,  though  it  was  the  in- 
tention of  both  parties  that  he  should. 

The  libellants  offered  to  introduce  parol  proof  that  the  new 
master  was  appointed  by  the  owners,  but  the  counsel  on  the 
other  side  objected  to  the  admission  of  this  species  of  evidence 
to  control  the  operation  of  the  charter-party.  The  testimony 
was  received,  de  bene  esse,  subject  to  the  respondents'  objec- 
tion. It  is  unnecessary  to  decide  on  the  influence  which  this 
fact  ought  to  have,  if  proved,  on  the  construction  of  the 
written  agreement.  The  evidence  in  support  of  it  is  at  best 
but  loose  and  vague,  while  that  by  which  it  is  met  on  the 
other  side  is  durect  and  positive,  that  the  new  master  waa 
appointed  by  the  charterers.  Upon  this  part  of  the  case,  my 
opinion  is  that  the  libel  cannot  be  supported ;  that  the  owners 
parted  with  the  possession  of  the  vessel,  and  constituted  the 
charterers  owners  for  the  voyage,  and  that  they  have,  therefore, 
no  lien  on  the  cargo  for  the  charter.  So  much  of  the  libel  aa 
claims  a  lien  for  the  charter,  is  dismissed.  This,  of  course, 
can  be  no  bar  to  any  right  of  action  which  the  owners  may 
have  personally  against  the  charterers  or  their  assignees. 

This  view  of  the  question  being  in  my  opinion  decisive, 
renders  it  unnecessary  for  me  to  examine  other  points  which 
were  made  and  strongly  urged  in  the  defence. 

The  master  also  claims  in  this  libel  a  lien  on  the  freight  and 
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car^o.  that  L«.  oq  that  part  cf  the  carsc  belopsin^  to  the  char- 
terer?, for  hb  c^n  woir?:?  and  a*  an  Ltii*?n:GirT  for  his  liability 
to  the  crew  for  th»elr  wa*res.  The  decree,  which  has 
[*  161]  ju-^t  now  been  made  oa.*  the  libel  of  the  seamen,  is,  I 
think,  a  *Qi5c:ent  answer  to  the  claim  of  a  lien  as  an 
intiemnity.  Whatever  his  riizh'rs  may  have  been  in  this 
respect,  that  decree,  it  appears  to  me,  must  be  held  at  present 
as  a  full  protection  a*riin5t  his  liability  to  the  seamen.  Upon 
his  claim  for  his  o\%ti  waires,  I  hare  found  more  diiBcolty  in 
coming  to  a  conclasion  satisfactory  to  my  own  mind,  than  on 
any  part  of  this  case:  and  the  opinion  which  I  have  adopted 
as  most  reasonable  and  equitable^  I  do  not  profess  to  hold  free 
from  all  doubt.  The  books  are  extremely  barren  of  authorities 
on  this  point. 

It  is  a  well  settled  principle  of  law  in  this  country  that  the 
master    has  no  remedy   for  his   wages   against    the   vesseL 
Wliether  this  be  a  principle  of  the  general  marine  law,  may 
perhaps  admit  of  doubt.     By  the  law  of  France,  the  master 
is  allowed  the  same  privilege  against  the  ship  for  his  wages, 
and  in  case  of  misfortune,  against  the  savings  from  the  wreck, 
as  the  seamen.     This  is  the  provision  of  the  Ordinance  de  la 
Marine^  L.  3,  tit  4,  arts.  8  and  21 ;  1  Valin^  701  and  752 ;  and 
this  provision  is  continued  in  the  Napoleon  code.     Ck>de  de 
Commerce^  352.     I  cannot  see  on  what  principle  of  justice  or 
policy  the  master  is  to  be  excluded  from  all  benefit  from  the 
savings  from  a  ^Teck,  while  the  right  of  the  crew  is  admitted. 
But  the  general  principle  is   too  firmly  established  in  this 
country,  to  be  called  in  question.      The  Grmid  Turk,  1  Paine, 
Rep.   73;    The   New  Jersey,  1    Peters,   Ad.   R.   228.      One 
reason  assigned  for  making  this  distinction  against  the  master, 
is,  that  he  contracts   on  the   personal   responsibility  of  the 
owners.     But  this,  instead  of  a  reason,  is   manifestly  little 
more  than  another  mode  of  stating  the  principle.     Another, 
and  a  more  satisfactory  reason  given  is,  that  he  is  the  proper 
person  to  receive  the  earnings  of  the  ship,  and  pay  them  over 
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to  those  to  whom  they  of  right  belong;  1  Peters,  Ad.  Rep. 
229;  and  that  he  has  a  lien  on  this  freight  for  his  own  wages. 
1  Paine,  Rep.  76.  He  is  intrusted  with  the  control  and 
management  of  the  vessel,  as  the  confidential  agent 
of  *  the  owners,  and  is  often,  in  the  course  of  the  [*  162] 
voyage,  called  upon  to  incur  responsibilities  and  make 
advances  in  the  ship's  service  for  their  benefit.  It  is  a  neces- 
sity which  arises  from  the  nature  of  his  employment.  In 
cases  of  imperious  and  overruling  necessity,  he  may  hypothe- 
cate the  ship,  and  even  the  cargo ;  but  it  is  very  questionable, 
at  least,  whether  he  must  not  first  exhaust  his  own  means  and 
credit  before  he  can  resort  to  this  extraordinary  and  onerous 
mode  of  relief.  The  Hero,  2  Dodson,  Ad.  R.  139 ;  HoWs  Law 
of  Shippings  342,  343 ;  JacobsorCs  Sea  Laws,  354.  Besides 
these  incidental  responsibilities,  he  is,  according  to  universal 
usage,  by  the  very  terms  of  the  contract,  made  directly 
answerable  to  the  seamen  for  their  wages ;  and  this  is  in  con- 
formity with  a  rule  of  the  marine  law,  as  old  as  the  law  itself. 
On  what  principle  could  this  rule  have  been  so  universally 
established,  but  this  plain  and  sensible  reason,  that  the  captain 
is  entitled  to  receive  the  freight,  the  common  fund  out  of 
which  not  only  wages  but  every  other  ordinary  charge  on  the 
voyage  is  to  be  paid.  • 

In  the  case  of  Goodrich  v.  Lord,  10  Mass.  R.  487,  it  is  said 
by  the  court  that  the  captain  may  retain  freight  in  his  hands 
to  pay  the  seamen's  wages  ;  and  in  that  of  Lane  v.  Penniman, 
4  Mass.  Rep.  92,  it  is  ruled.  Chief  Justice  Parsons  giving  the 
opinion  of  the  court,  that  he  has  a  lien  on  the  freight  for  the 
necessary  disbursements  which  he  makes  during  the  voyage, 
which  takes  precedence  of  the  owner's  title  to  it.  This 
decision  is  fully  supported  by  that  of  ^Vhiie  v.  Baring',  4  Esp. 
N.  P.  Cas.  22.  Roc&us,  note  31,  is  full  to  the  same  point. 
The  captain  had  rendered  himself  liable  for  the  amount  of 
some  repairs  which  became  necessary  in  the  course  of  the 
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voyage,  and  the  owners  had  become  bankrupt  before  its  termi- 
nation. The  shippers,  after  notice  had  been  given  them  by 
the  master  of  his  demand  against  the  freight,  paid  it  over  to 
the  assignees  of  the  owners.  The  master  brought  a  suit 
against  them  for  the  amount  of  his  liabilities,  and  also  for  his 
primage,  which  was  purely  a  personal  demand  due  to  him  as 

master.  Lord  Kenyon  said  that  the  captain  "  having 
[•  163]  contracted  and  rendered  *  himself  personally  liable  for 

articles  furnished  the  ship,  he  thereby  acquire^  a  lien 
on  the  goods  as  well  as  freight,  that  his  lien  is  coextensive  with 
his  liabilities  to  the  ship's  creditors,  and  of  course  the  payment 
made  by  the  defendants  was  made  in  their  own  wrong."  Lord 
Kenyon,  in  the  short  abstract  of  his  opinion,  avoids  touching 
on  the  claim  of  primage,  and  in  the  brief  report  of  the  case 
it  does  not  appear  whether  this  was  or  was  not  included  in 
the  verdict 

I  have  no  doubt  of  the  soundness  of  the  doctrine  of  these 
cases.  Why  does  not  his  prior  right  for  his  wages  rest  on  as 
good  ground  as  for  his  liabilities  or  disbursements?  The 
money  is  as  much  due  to  him  in  one  case  as  the  other,  and 
the  credit^has  in  each  grown  out  of  the  same  service,  a  service 
which  has  contributed  to  create  the  fund  against  which  his 
claim  is  made.  I  can  see  no  sufficient  reason  for  making  a 
distinction  between  them.  His  wages  are  as  much  a  charge 
on  the  earnings  of  the  ship  as  those  of  the  seamen,  or  as  the 
advances  which  he  makes  for  incidental  expenses.  What 
remains,  after  these  are  discharged,  constitute  the  net  freight 
of  the  owners.  Besides,  if  the  reason  given  for  excluding  the 
master  from  admiralty  process  against  the  ship,  that  he  has  a 
lien  on  the  freight,  means  any  thing,  it  means  that  he  is  a 
privileged  creditor  against  the  freight.  A  lien  ex  vi  termini 
imports  a  privilege.  If  it  is  not  this,  it  is  nothing.  Upon  the 
whole,  finding  that  he  has  a  lien  on  the  freight  for  his  dis- 
bursements, and  seeing  no  reason  in  law  or  justice  for  making 


MAINE,  1828.  161 


Drinkwater  et  a1.  v.  The  Freight  and  Cargo  of  Brig  Spartan. 

a  distinction  between  this  claim  and  that  for  his  wages,  I  do 
not  feel  the  authority  for  introducing  a  distinction  against 
him  which  I  do  not  find  established. 

But  in  .point  of  fact,  the  freight  on  the  goods  taken  on 
freight  had  been  attached,  before  the  filing  of  this  libel,  by 
the  seamen,  and  a  decree  has  passed  in  their  favor  which  will 
absorb  the  whole  fund.  This  necessarily  brings  up  the  other 
question,  whether  the  master's  lien  for  his  wages  extends  to 
the  merchandise  of  the  owners,  which  he  has  brought  home. 
Without  tx)uching  this  as  a  general  question,  I  put  my  opinion 
on  the  peculiar  facts  of  the  present  case. 

*  The  charterers  here  are  the  owners  for  thevoyage.  [*  164] 
The  master  is  hired  by  them,  and  is  in  their  employ- 
ment. He  fulfils  his  part  of  the  contract,  and  performs  the 
voyage  successfully,  but  when  he  arrives  in  safety,  bringing 
with  him  his  whole  earnings  for  seven  months'  service,  he 
finds  that  his  employers,  two  months  before  the  service  is  com- 
pleted, without  making  any  satisfactory  provision  for  his 
wages,  had  assigned  their  whole  property,  including  what  was 
in  his  hands,  for  the  benefit  of  their  general  Creditors.  It  was, 
in  efiect,  not  only  an  assignment  of  all  his  wages  earned  up 
to  the  time  of  the  assignment,  but  of  all  the  additional  wages 
which  would  accrue  to  the  completion  of  the  voyage.  He  is 
named,  it  is  true,  as  a  creditor,  in  the  assignment,  but  his 
claim  is  postponed  to  several  more  favored  creditors  for  a 
large  amount ;  in  the  mean  time  the  fruits  of  his  service  are 
taken  out  of  his  hands,  and  he  is  left  to  pick  up  a  satisfaction 
from  the  remnants  of  an  insolvent  estate. 

This  is  certainly  a  case  of  very  strong  equity,  but  it  is 
admitted  that  the  books  contain  no  decision  in  point  to  sus- 
tain the  master's  claim.  In  the  argument  it  was  compared  to 
the  lien  of  a  factor  for  his  commissions,  and  to  the  vendor's 
right  of  stoppage  in  transitu,  on  the  insolvency  of  the  pur- 
chaser. It  has  some  points  of  analogy  and  some  points  of 
difference  with  both  these  cases.     It  is  like  the  factor's  lien, 
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iuAJ^nutoh  j(i#  the  5^Hv^:?  are  in  his  hands,  and  the  claim  is  for  a 
in^'»^i^^non?^  :^"n*iiv  to  these  goods;  and  it  is  assimilated  to 
0*0  xor.xK^rV  n^h:  of  i^toppage  in  transitu  by  the  insolvency  of 
^i^  er**;vo\cr^  \vi:h  thii^  dii^tiaction  in  his  favor,  that  the  pos- 
50^v  on  ^>  \\;:h  hi^iu  ami  he  retains  all  the  priority  over  other 
vr^v  .>^"^  \\*\;vh  that  can  give.  His  case  may  also  be  likened 
f\N  '  '."  ; .  ;x  \\hv>t  au  ar:i>ixa  has,  for  his  pay,  on  the  particular 
•/  <  aVv,,  wV.vh  he  has  exj^ended  his  labor  and  skill,  an 
,N^.  ^  ,-  : .  ,\  wV/.vh  is  alw-uys  favored  in  law.  It  is  repug- 
v^  ^  N^  A  ,  ov,T  tNuas  of  ^\juity  that  the  master  should  be  re- 
..  ^^:  ..^.  .^VA  xi:,>,  :hos«^  gvHHls  to  the  creditors  of  his  em- 
^k\kx,  V  X'  -  "  >:  <^  ->'f  w-vler  the  assignment  or  attachment, 
"^  o  '  ^,>  A  K\Mr.jvns;Uion  stx^ured  to  him  for  the 
:  ^  \.N^'  *  «A  *  -  vrv  a,ui  vi  ^.pMuv  which  he  has  bestowed  for 
^  c  V  V  ,,  of  v:.;s  i*iou:ioal  meichandise.  It  is,  on  the 
j<-  N  /nnx  v\  i^x.,;:A'  ;;;>:.\v^a  chargi^  on  the  specific  goods, 
,*sj  ^/ 0  o\\:n^xV^,  *^>  ^.^^\^onoy.  cannot,  consistently  with 
^>^\^^^  »A  s  ^-  >sv  >*.>^v  j^-  ;h.  ju  ln\:  subject  to  the  charge.  Sit- 
^: '<  ta  ^  sv^v:^  w^  >^.  \xh;>  it  adheres  to  the  principles  of 
l^Wv  i*  ^\s;*i  ^wl  >\  :  >  >x;x:x  to  dtvivle  f,r  <r«/wo  et  bofWy  and  by 
^:  >  s>v;»>  ;.,,.  ,v^.  ^^  ^v  ^  *,V\\*  :o  doal  wizh  the  cases  falling  within 
Vi-».iu  ,  nU  .^^^  '.  ^.  s^  ^t  Kvr  a^vl  KiOT\^  UtH^ral  spirit  of  equity 
5hvu  ^^.^ -^v wiv  ,ki\l  VA';ioAt  ruU s  of  the  common  law  will 
AnK  ^',,.  t  \A  ;^o  e.NVv:  vi  c^r^:  exaiuitxativMi  which  I  have  been 
uSU^  \o  ^  vc  v^N^  c^>v\  I  KwvvvrsO  :o  the  tx^nehision  that  lean 
vKV".»-  vn'  tviwvvu  uio  ivr^  vs^  \\::hoiU  impugning  any  of  the 
vuU^oi  U\v\  but  vN^iixix,cir!\  w  h  :hv^s*^  rules,  and  I  accord- 
iui^U  vUvHV  iu  fuNor  vH"  ihe  U>vV^,xi\ts*  Hen* 
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Postmaster-General,  by  scire  facias^  v.  ^Willard  Robbins, 
administrator. 

The  Act  of  Congress  of  IVIarch  8,  1797,  giving  to  debts  due  to  the  United 
States  a  priority  over  all  other  debts  due  from  a  deceased  debtor,  does  not 
entitle  them  to  receive  their  debt  from  the  administrator  prior  to  his  pay- 
ment of  the  allowance  to  the  widow,  made  by  the  judge  of  probate  under 
the  State  law  regulating  the  descent  and  distribution  of  intestate  estates. 

December  Term,  1829.  —  At  a  former  term  of  this  court  the 
plaintiff  recovered  judgment  against  Waterman  Many,  a 
deputy  postmaster,  on  his  official  bond,  for  a  balance  due 
on  his  accourit  with  the  general  post-office,  of  moneys  received 
for  postage ;  and  this  is  a  scire  facias  to  revive  the  judgment 
and  obtain  execution  against  his  administrator.  The  defend- 
ant has  filed  several  pleas  in  answer,  but  the  third  embraces 
the  matter  which  is  relied  upon  in  the  defence.  This  sets 
forth  the  statute  of  Maine  relating  to  the  settlement  of  in- 
testate estates.  By  this  statute  it  is  provided  that  if 
*  an  estate  is  insolvent  the  debts  due  for  taxes,  debts  due  [*  166] 
to  the  State,  and  those  due  for  the  expenses  of  the  last 
sickness  and  funeral  of  the  deceased  shall  be  firdt  paid ;  and 
there  is  another  provision  in  the  same  act,  that  in  all  cases  of 
intestacy,  whether  the  estate  is  solvent  or  insolvent,  the  widow 
shall  be  allowed  her  wearing  apparel,  together  with  such 
further  allowance  of  the  personal  estate  of  her  husband  as 
shall  be  decreed  by  the  judge  of  probate,  he  having  regard  to 
her  quality  and  degree,  and  the  family  under  her  care.  The 
plea  then  alleges  that  the  estate  was  represented  as  insolvent, 
that  commissioners  were  appointed  according  to  law  to  receive 
and  allow  the  claims  of  creditors,  and  that  on  their  report  the 
estate  was  decreed  by  the  court  to  be  insolvent;  that  the 
judge  allowed,  by  his  decree,  $150  to  the  widow,  out  of  the 
personal  estate  of  the  deceased ;  that  the  administrator  has 
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settled  his  account  in  the  probate  office,  and  there  is  a  balance 
in  his  favor  on  the  settlement  of  $13.49,  and  that  he  is 
allowed  in  his  account  $150,  decreed  to  the  widow  by  the 
judge  of  probate,  $10  for  expenses  of  the  last  sickness  and 
funeral  charges  and  his  charges  of  administration  ;  that  these 
charges,  with  the  allowance  to  the  widow,  had  exhausted 
the  whole  estate  which  had  come  into  his  hands  as  adminis- 
trator, before  the  time  of  suing  out  the  scire  facias,  and  that 
he  has  no  goods  in  his  hands  to  be  administered.  To  this 
plea  there  is  a  replication  that,  before  any  of  these  payments 
were  made,  the  defendant  had  due  notice  of  the  demand  of 
the  plaintiffs,  and  of  the  priority  of  this  demand  against  the 
estate  of  the  deceased,  by  the  laws  of  the  United  States.  To 
this  there  is  a  rejoinder  that  the  matter  of  the  replication  is 
insufficient  to  avoid  the  plea  and  sustain  the  action. 

This  case  was  argued  at  the  last  term  of  the  court  by  S/iep' 
ley.  District  Attorney,  for  the  plaintiff,  and  C.  S,  Daveis,  for 
the  defendant 

Ware,  District  Judge. 

The  question  which  is  presented  by  these  pleadings,  aad 
which  has  been  argued  at  the  bar,  is,  whether  the 
[•167]  debts  due  to  the  United  *  States  take  precedence  of 
the  claims  against  the  estate,  which  the  plea  admits 
to  have  been  paid.  The  statute  of  Maine,  relied  upon  in  the 
plea,  provides  that  in  all  cases  of  insolvency,  before  any  dis- 
tribution shall  be  made  of  the  effects  of  the  deceased  among 
the  general  creditors,  "  the  debts  due  for  taxes,  debts  due  to 
the  State,  and  for  the  last  sickness  and  necessary  funeral 
expenses  of  the  deceased,  shall  be  first  paid."  Laws  of  Maine, 
vol.  1,  ch.  51,  sect.  25.  In  another  part  of  the  same  act,  sect. 
39,  there  is  another  provision  that,  "  In  the  settlement  of  in- 
testate estates,  whether  solvent  or  insolvent,  the  widow  shall 
be  entitled  to  her  wearing  apparel,  and  such  other  and  so 
much  of  the  personal  'estate   as  the  judge  of  probate  shall 
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determine  to  be  necessary  to  her  quality  and  degree,  regard 
being  had  to  the  family  under  her  care."  If  there  be  no 
widow,  the  judge  of  probate  has  the  authority  to  make  a 
similar  allowance  for  the  benefit  of  the  children  of  the  de- 
ceased, who  are  minors.  The  policy  of  the  law,  in  these 
cases,  places  the  claims  of  humanity  above  the  claims  of 
justice,  and  will  not  permit  a  helpless  family  to  be  turned  out 
of  doors  in  a  state  of  entire  destitution,  though  the  provision 
which  is  made  for  their  necessities  is  made  at  the  expense  of 
creditors.  The  amount  to  which  this  allowance  may  be 
raised,  and  the  proportion  which  it  may  bear  to  the  whole 
estate  of  the  deceased  is  confided  entirely  to  the  discretion  of 
the  judge  of  probate,  and  this  allowance  when  fixed  by  the 
decree  of  the  court,  is,  like  the  widow's  dower  in  the  real 
estate  of  her  husband,  withdrawn  from  the  estate,  and  is  not 
considered  as  assets  in  the  hands  of  the  administrator  for  the 
payment  of  debts.  The  statute,  with  the  proceedings  under 
it  in  the  court  of  probate,  afford  a  complete  protection  to  the 
administrator  against  this  action,  unless  the  operation  of  the 
statute  is  controlled  and  overruled  by  that  of  the  United 
States,  relied  upon  in  the  replication. 

This  act  provides  that  "  when  the  estate  of  any  deceased 
debtor,  in  the  hands  of  administrators  or  executors,  shall  be 
insufficient  to  pay  all  the  debts  due  from  the  deceased, 
the  debts  due  to  Mhe  United  States  shall  be  first  [•168] 
paid."  Laws  of  United  States^  vol.  2,  ch.  362.  The 
paramount  authority  of  the  laws  of  the  United  States  will 
give  to  their  debts  a  precedence  before  any  debts  privileged  by 
the  laws  of  the  State.  But  the  payments  shown  in  the  plea, 
with  the  exception  of  that  for  the  expenses  of  the  last  sick- 
ness, can  in  no  proper  sense  be  called  debts  due  from  the 
deceased.  The  expenses  of  last  sickness  are  named  in  the 
account  in  a  general  charge  with  the  funeral  expenses,  so  that 
it  is  inopossible  to  separate  them,  and  say  what  proportion  of 
the  wMle  was  for  one,  and  what  for  the  other.     So  far  as  this 
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item  includes  the  expenses  of  the  last  sickness,  it  is  clearly  a 
debt  due  from  the  deceased,  and  must  stand,  in  point  of  priv- 
ilege, after  that  due  to  the  United  States.  So  far  as  it  is 
composed  of  funeral  charges,  it  is  not  a  debt  due  from  the 
deceased,  but  more  properly  a  charge  on  the  administrator. 
The  statute  of  Maine  does  indeed  seem  to  contemplate 
funeral  expenses  as  a  debt  due  from  the  deceased,  and  assigns 
it  a  privilege  in  the  same  grade  with  taxes  and  debts  due  to 
the  State.  I  do  not  mean  to  question  the  competency  of  the 
legislature  to  assign  to  this  claim  against  the  estate  of  a  de- 
ceased person  any  rank  or  privilege  which  may  seem  just ;  but 
it  appears  too  clear  to  admit  of  controversy,  that  a  man  can- 
not contract  a  debt  after  he  is  dead.  In  the  nature  of  things, 
funeral  expenses  are  a  charge  on  the  estate  in  the  hands  of 
the  administrator,  and  stand  in  the  same  privilege  with  other 
charges  of  administration.  But  this  point  does  not  neces- 
sarily arise  in  the  present  case,  as  it  appears  from  the  plea 
that  the  whole  estate  which  has  come  into  the  hands  of  the 
administrator  has  been  exhausted  by  the  payment  of  the 
allowance  decreed  to  the  widow,  and  the  ordinary  charges  of 
administration. 

The  important  point  in  the  case  is,  whether  the  priority 
established  by  the  laws  of  the  United  States  attaches  to  the 
estate  in  the  hands  of  the  administrator,  so  that  their  debt 
must  bo  paid  before  the  allowance,  decreed  by  the  judge  of 
probate,  to  the  widow,  the  administrator  having  notice  of  their 

demand  before  the  payment  is  made.  This  is  main- 
[•1G9]  tained  for  the  plaintiff,  and  denied  'for  the  defendant. 

The  suit  is  in  the  name  of  the  Postmaster-General, 
but  he  sues  merely  as  trustee  Tor  the  United  States.  The 
debt  is  properly  their  debt,  and  the  recovery  would  be  exclu- 
sively for  their  benefit,  and  it  was  not  disputed  at  the  argument 
that  this  debt  has  all  the  privileges  that  it  would  have  if  the 
suit  were  in  the  name  of  the  United  States.  In  sunport  of 
this  claim,  It  is  contended  that  the  word  "estate/^   the 
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statute,  is  intended  to  comprehend  the  who^p  property  of 
which  the  deceased  debtor  is  possessed  at  the  time  of  his 
death,  and  ^at  the  priority  attaches  to  the  whole.  Several 
decisions  have  been  made  on  the  construction  of  the  Priority 
Acts,  but  no  one  of  them  has  presented  these  statutes  in  the 
precise  aspect  that  is  exhibited  by  this  case.  In  every  instance 
it  has  been  a  contest  between  the  United  States  and  another 
creditor.  In  these  cases  it  has  been  decided  that  the  priority 
given  by  the  law  does  not  create  a  lien  on  the  debtor's  estate, 
but  merely  makes  the  debt  of  the  United  States  a  privileged 
debt  against  the  general  assets  of  the  debtor  in  the  hands  of 
his  assignees  or  administrator,  and  rendering  them  personally 
liable,  provided  any  other  debt  is  paid  before  that  due  to  the 
United  States.  United  States  v.  Fisher^  2  Cranch,  358 ;  United 
States  V.  Hooe,  3  Cranch,  73.  If  the  statute  does  not  create 
a  lien,  it  would  seem  it  will  not  remove  or  supersede  an  exist- 
ing lien,  and  this  opinion  is  strongly  intimated  in  the  last 
case,  Conard  v.  Atlantic  Insurance  Company^  1  Peters,  386, 
in  which  these  acts  have  been  brought  to  the  notice  of  the 
supreme  court.  The  case  of  Thelluson  v.  Smith,  2  Wheaton, 
396,  appears  to  favor  a  contrary  doctrine,  but  in  the  case  last 
cited  this  is  said  to  have  been  determined  on  its  own  par- 
ticular circumstances.  On  this  principle,  the  prior  right  of 
payment  of  the  United  States  would  not  overreach  the 
widow's  right  of  dower  in  the  real  estate  of  her  husband. 
Indeed,  this  was  not  contended  at  the  argument. 

If  this  be  conceded,  what  good  reason  can  be  given  for 
making  a  distinction  between  her  right  of  dower  in  the  real 
estate  of  her  husband,  and  her  claim  for  an  allowance  out  of 
his  personal  estate  ?  If  her  lien  for  dower  places  her 
right,  in  point  of  privilege,  before  *a  debt  of  the  [•170] 
United  States,  why  should  not  her  claim  for  an  allow- 
ance ?  I  can  see  no  satisfactory  reason  on  which  a  distinction 
can  be  supported.  Her  lien  for  dower,  indeed,  spreads  itself 
over  the  whole  real  estate  of  the  husband  from  the  time  of 
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marriage,  and  ^e  extent  of  the  right  is  fixed  and  ascertained 
by  the  law.  Her  right  in  the  personal  estate  attaches  itself 
only  to  that  of  which  he  was  possessed  at  the  timc^f  his  death, 
and  perhaps,  under  the  just  construction  of  the  statute,  sub- 
ject to  all  liens  subi^isting  at  that  time.  It  is  also  uncertain  as 
to  the  amount,  but  is  rendered  certain  by  the  decree  of  the 
judge  of  probate ;  and  when  it  is  ascertained,  I  can  see  no 
reason  why  her  right  in  the  personal  estate  is  not  as  sacred, 
and  as  highly  privileged  by  the  law,  as  her  right  in  the  real 
estate.  Both  are  equally  withdrawn,  by  the  State  law,  from 
the  reach  of  creditors,  and  neither  is  considered  as  assets  for 
the  payment  of  debts. 

But  however  this  may  be,  the  case  may  well  be  decided  on 
narrower  grounds.  The  language  of  the  act  of  the  United 
States  is,  "  when  the  estate  of  the  deceased  is  insufficient  to 
pay  all  the  debts  due  from  the  deceased,  the  debt  due  to  the 
United  States  shall  be  first  paid,"  giving  a  priority  to  the  debt 
due  to  the  United  States  over  all  other  debts.  It  is  clear, 
from  this  language,  that  the  statute  looks  at  no  other  charge 
on  the  estate  of  a  deceased  debtor  than  debts  properly  so 
called.  The  United  States  are  satisfied  in  giving  a  priority 
to  their  claim  on  the  estate  over  all  other  debts.  The  allow- 
ance to  the  widow  is  no  more  a  debt  of  the  husband  than  her 
right  of  dower.  They  are  both  of  them  charges  on  the 
estate,  created  by  the  law.  They  are  not  created,  nor  can 
they  be  defeated,  by  any  act  of  his.  The  law  of  the  United 
States  does  not,  in  its  terms,  give  to  debts  due  to  them  a 
priority  over  charges  of  this  nature.  Its  words  are  satisfied 
by  a  narrower  construction,  and  to  give  to  it  this  enlarged 
operation  would  be  giving  it  an  effect,  by  interpretation, 
beyond  the  strict  and  proper  meaning  of  its  terms.  It  would 
also  be  trenching  on  the  settled  and  deliberate  policy  of  the 
State  legislation,  which  has  ordained  that  a  part  of 
[•171]  the  property  •of  a  deceased  insolvent  debtor  shall  be 
subducted  from  his  estate  for  the  benefit  of  his  wife 
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and  minor  children,  before  any  part  can  be  reached  by  credi- 
tors. On  this  construction  of  the  statute,  it  becomes  un- 
necessary to  give  an  opinion  on  another  point  which  was 
raised  and  discussed  at  the  argument ;  that  is,  whether,  as  the 
State  legislature,  under  our  constitution,  has  the  exclusive 
power  to  regulate  the  descent  and  distribution  of  estates,  they 
have  not  also  the  paramount  authority  to  determine  what  part 
of  the  estate  of  a  deceased  debtor  shall  be  assets  in  the  hands 
of  his  personal  representative,  for  the  payment  of  debts. 
Plea  in  bar  adjudged  good. 


United  States  v.  Shackford. 

By  the  arrival  of  a  vessel,  sailing  under  a  temporary  register,  at  her  home 
port  within  the  meaning  of  the  third  section  of  the  Coasting  Act,  (Act  of 
1 798,  eh.  62,  sect  3,)  is  meant  an  arrival  in  the  regular  course  of  her  em- 
ployment as  to  one  of  the  termini  of  her  voyage,  or  for  an  object  connected 
"with  and  making  part  of  the  business  in  which  she  was  engaged.  The 
master  is  not  rendered  liable  for  the  penalty  for  the  non-delivery  of  his  reg- 
ister, by  merely  touching  at  the  port  to  land  passengers,  when  on  his  way  • 
to  another  port 

February  Term,  1830.  —  This  was  an  action  of  debt,  brought 
to  recover  a  penalty  of  one  hundred  dollars,  against  the  mas- 
ter of  the  sch9oner  Sarah,  of  Eastport,  under  the  act  of  Con- 
gress of  1793,  ch.  52,  sect.  3.  This  section  provides  that  any 
enrolled  and  licensed  vessel,  being  in  any  district  other  than 
that  to  which  she  belongs,  may  surrender  her  enrolment  and 
license,  and  take  out  a  register,  which  register,  "  within  ten 
days  after  the  arrival  of  such  vessel  within  the  district  to 
which  she  belongs,  shall  be  delivered  to  the  collector 
of  said  district,  to  be  by  him  cancelled;"  and  if  *the  [*172J 
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uu^^tor  m^ijUvts  to  doHver  the  register  he  is  liable  to  a  penalty 
\vr  ono  huiuhvd  ilollurs, 

*rhv^  o;^>o  wa:*  xsuhmittod  on  the  following  agreed  statement 
\>f  f,u  t?s  ^*  In  this  ouso  it  wn3  agreed  that  the  schooner  Sarah, 
vM'  \\!*u*)i  t!\o  di  fondant  was  master,  belonged  to  Eastport, 
rtud  \\.\x  ;horx^  diil\  iMm>llod  and  licensed;  and  thence  she  pro- 
\  .\\lx\l  K\  New  York,  whore  she  took  a  temporary  register, 
«^ud  x,^.;,\l  vMi  5*  xoN^ijv  to  St,  John,  New  Brunswick,  landed 
>^^\  o.r  v;v^  ilu  ;\\  ;ukI  t\H>k  in  a  return  cargo  and  passengers  for 
Now  \o;kv  l^a  hor  wny  to  the  latter  place  she  stopped  at 
K  ^^  iSM\  u>  Anxoiioan  wator^  and  within  the  District  of  Pas- 
^»>-..^x;uNsU$\.<^i^l  ttUvhonnl  olV  the  town,  and  waited  about 
lw>^  ^>Mxv-»^  t\^r  1^0  ttsU\  durlns:' which  period  she  landed  some 
)v^xxoi»)<\-,x  ;^avl  ^*\otr  iv^jj^r^igxN  having  a  permit  from  the  cus- 
UM^a  hxMtxo  t\vr  ;^,u  |^urjHv<t\  tiH>k  on  board  some  other  pas- 
M  u>^\  i>  >uul  >r^ir,  viojo^^^nttd  siiiKnl,  under  the  same  temporary 
^>^»ii>;\^rx  to  Now  Vv^?k.  rtUvl  did  not  deliver  up  her  temporary 
^^\;:^ior  tv^  t'lo  \\<>sVior  of  l\\s^unaquoddy  within  ten  days." 

«  i^n  t!ii>  oxixU^iuv  tV*o  onu^^o  is  submitted  to  the  decision  of 
tho  ju\l<\\  i\\MV\ii^ij  I  ho  tii^lrt  of  appeal  as  on  a  judgment 
l\^n\^ol^^l  on  t^  \oi\iiot.'' 

*rho  o>iso  Wiis  iux\;t\l  b\  ^V-7>.Vv,  District  Attorney,  for  the 
l^luniiiV,  mul  bv  t^\t  '<.\\\\  for  the  dofondant. 

WvKK,  IK^trisi  A/^Y. 

*rho  vUHi>ion  of  ihis  oaso,  whioh  is  submitted  to  the  court 
on  iU)  rtiiiv<\l  stuUMUont  of  laots*  turns  wholly  on  the  construc- 
tion \>f  tho  tliirvl  stvtion  of  the  not  of  February  18, 1793,  for 
omvllini*  and  Hoonsini*  vessels  for  the  coasting  trade  and  fish- 
orlts,  iHnumonly  oalltHl  the  Coasting  Act.  Act  of  1793,  ch.  52, 
soot,  3,  This  stvtion  authorizes  the  ciUleetors  of  the  customs 
to  give  to  any  enn^Ued  and  liivnsixl  vessel  a  register,  or  to  any 
n^gistered  vessel,  an  enn>lment  and  license,  on  the  surrender 
of  the  old  enrolment  and  license  or  n^gister.  But  when  this 
change  of  papers  is  made  in  any  other  district   than   that 
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to  which,  the  vessel  belongs,  the  collector  who  *  gives  [*  173] 
the  new  papers  is  directed  to  transpit  those  which  are 
surrendered  to  the  register  of  the  treasury,  and  the  master  is 
required,  within  ten  days  after  the  vessel's  arrival  within  the 
district  to  which  she  belongs,  to  deliver  to  the  collector  the 
new  temporary  papers,  to  be  by  him  cancelled ;  and  in  case 
of  neglect  to  comply  with  this  requirement,  the  master  incurs 
the  penalty  of  one  hundred  dollars.  It  is  this  provision  of  the 
law  which  is  alleged  to  be  violated,  and  the  present  suit  is 
brought  to  reco^  the  penalty.  *  Xbe  only  question  which  the 
case  presents,  is,  whether,  in  the  present  instance,  there  was 
such  an  arrival  as  is  contemplated  by  the  law.  The  strict 
and  etymological  meaning  of  the  word  arrival  is  to  come  to 
the  shore,  ad  ripam;  and  in  the  French  language,  through 
which  the  word  comes  to  us  from  the  Latin,  this  meaning  is 
preserved.  In  our  language,  the  etymological  meaning  has 
not  been  so  closely  adhered  to ;  but  the  radical  signification 
of  the  word  is  to  come  to  some  place  by  water.  The  word 
implies  a  transitus  and  a  terminus,  a  voyage  made  and  a  point 
at  which  it  terminates.  In  the  revenue  laws  of  the  United 
States  the  word  is  sometimes  used  in  a  sense  somewhat  loose 
and  indeterminate,  as  to  the  term  or  end  of  the  voyage,  and  a 
vessel  is  said  to  arrive  within  a  collection  district,  and  to 
arrive  within  four  leagues  of  the  coast.  Laws  of  United  States, 
1799,  ch.  128,  sect.  25,  26. 

But  the  ordinary  meaning  of  the  word  in  the  revenue  laws, 
is  the  coming  of  a  vessel  to  some  place  of  her  destination  in 
the  course  of  a  voyage  —  some  terminus  embraced  within  the 
range  of  her  employment,  or  of  the  expedition  or  enterprise 
in  which  she  is  engaged.  In  this  way  it  is  used  as  contra- 
distinguished from  the  phrase  touching  at  a  port,  though  in  a 
more  loose  sense  a  vessel  is  said  to  arrive  at  a  port  at  which 
she  touches.  And  this  is  a  distinction  which  is  made  in 
other  parts  of  the  statute  on  which  this  action  is  founded. 
By  the  21st  section  of  this  act,  a  vessel  licensed  for  carrying 
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■za  *:•*  i:>:'r«--%  :a  :  :rri_:..:x  i  jr-TL-^-.:-  irom  the  collector, 
iir  i~>-."5't*i -:  -.7   /  t  I.:    "c  '     u  j.  :\i-. ',ri.  p-n.     The  touching 

Li'i  — i-:*.-^  1-*^  ^-^  I.-  5:..»:fr:«i  :o  be  a  primary 
]7^^-I   -•-    ■•'    -f  *i'r    i:-.:;iiic;  i*:'   a   ty''^i^:is  coming 

3,-,.^^^;-.  ^^  -.  ^  -,,a  ~L7^^  ;f  i:*:  r  €  ruploj-ment.  In 
::'^  tl*Li  ',  ••  I  -:.r  i  <-  :•  -...,:  j5  r_:.-^  .1.  irlj  niarked.  It  pro- 
"^-•i-^  " -.1"  -f  x~'*-r'"  ::-■":  • -"£  .  1  1  ir!  tTi^^rorraTion  of  mer- 
Tii.L::.:.^^  fr:  :  T^--^..':  :.•  r'-^-"..:'-* -i.I  j  :  j".,v  a  pon,  other 
12^-1  -:  \z  :';c  -  .. :  >:»f  j>  i.:>-:_i..'i.  :::e  ::.i^:cr  shall,  within 
^"=^-=^"7-'-  ■'::  1-  i?>  i"^:c  :  >  ir:*  il^  rl  :'r-:re  baaa  o.Ticer  resid- 
^^  i'  51-^  T'-r:*  i:  I  -.'-  :■  i  1 1  -f  z.\-z^  <<:  lci\z*  n.;ike  n'port, 
io.  ti-.-v  :":'!  i:.  _x  i.-,-  i  T«:»r:  fjCTil.:/::  <htf  wa5  not  des- 
n-.i.  i>  i:<vr.-«:I  ':-.  ::f  ^.:.ri>  ^J-*  s"*v-.**  and  in  the 
.m^iipe  ::  ::i  .jl-v  i:  v.*  y  'rn:»jcr::c^  aa  arrival  when  she  has 
ren*^.-.'!  :2fr:  I.  :\c  rf  j.^  :^-:.  :Vr  :!ie  £?v..il  la-as  of  the  country 
lo  cTt^ri-f  n-c-i  h:r.  K- .Vcv  ^'re  r*-::::y-:o,ir  hour?  have  ex- 
p.re-.L  she  is.  ^I::!::  :!  ;•  Y.-.cis  of  :he  as::.  pemi;:;cd  to  depart 

I:  a:-7eir5  :o  n.-*  :L-:.i:  -re  srirl:  a::J  i:i:ea:ion  of  the  third 

S€c:::n  of  ihe  a.:  ar»?  aiiswertvi  by  g-Ivir.c  to  the  word  its  most 

usual  s:^:.:r.-a::rL,  :h.\:  c:  cv>  ::::.c  to  h^r  ho:::e  pon  in  the 

re?'j:ar  course  of  her  tr.  i^I.ytr.t:.:.  as  one  of  the  Ur:iii  of  a 

Toya^re.  or  for  an  cb -v;  co:.!uv:cv!  wl:h  a:.d  making  a  part  of 

the  tra  Je  or  business  in  whivh  she  is  enci^TOxl.     In  the  present 

case.  The  vessel  was  boui;d  to  New  York,  where  she  had  taken 

out  her  temporar>-paj>ers,  with  a  recum  car^o.and  she  touched 

or  put  into  East  port  mert^Iy  to  land  s<^me^  passemr^^rs.     This 

was  not  part  of  her  principal  emplovmont.  nor  incidental  to 

the  primary  object  of  her  vova-e,  but  merely  casual  and,  so 

to  say,  fortuitous.     It  was  an  act  which,  in  the  ordinary  use 

of  language,  would  be  described  by  the  expression,  to  t^uch, 
or  to  put  mto  the  |)ort.  ^  f  >  , 

That  this  touching  at  her  home  port  is  not  such  aa  arri^'al 

terra's  TthT^t'?^  ^^'  '''''  ^^^^^""'  ^^y  "^^  -g«^d  from  the 
terms  of  the  whole  section.     The  master  is  allowed  ten  days 
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after  his  arrival  to  make  the  change  of  papers  which  is  re- 
quired. The  natural  inference  is,  that  the  law  was  not 
intended  to  operate,  unless  she  makes  a  stay  of  some  time  at 
the  place ;  that  it  was  not  designed  to  attach  to  the  case  of  a 
mere  cftsual  or  fortuitous  touching.  I  do  not  mean  to  be 
understood  that  if  a  vessel  come  to  her  home  port  in 
•  the  ordinary  course  of  her  employment^  and  engage  [*  175] 
there  in  business,  as  in  the  delivery  or  taking  in  of  a 
cargo,  that  she  would  be  authorized  to  depart  at  any  time  within 
ten  days  without  delivering  up  her  temporary  papers.  In  such 
a  case,  it  would  seem  that  her  papers  ought  to  be  surrendered, 
although  her  stay  at  the  port  is  less  than  ten  days.  This  con- 
struction seems  to  me  to  satisfy  the  policy  of  the  law,  which 
requires  all  vessels  to  be  enrolled  or  registered  in  the  port  to 
which  they  belong,  and  it  is  not  inconsistent  with  its  words. 
Judgment  must  therefore  be  rendered  for  the  defendant.  But 
as  the  true  construction  of  the  statute  certainly  admits  of  con- 
siderable doubt,  a  certificate  of  reasonable  cause  of  prose  u- 
tion  will  be  given  to  the  collector. 


United  States  v.  Williams  et  al. 

In  a  demurrer  to  evidence,  the  party  -who  demurs  is  held  to  admit  every  fact 
which  a  jury,  in  the  exercise  of  a  fair  and  reasonable  discretion,  could 
infer  from  the  evidence,  but  he  is  not  bound  to  admit  forced  and  violent 
inferences. 

A  collector  of  the  customs  is  not  authorized  to  receive  auy  thing  in  payment 
of  a  duty  bond,  but  the  lawful  money  of  the  United  States,  or  foreign 
gold  or  silver  coins,  made  current  by  law.  If  he  receives  a  chock  upon  a 
bank,  this  is  not  payment  of  the  bond  until  the  check  is  paid. 

When  a  general  agent  is  acting  under  special  instructions,  which  are  known 
to  the  person  with  whom  he  is  dealing,  he  cannot  bind  his  principal  by 
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on  the  fisheries,  on  obtaining  a  permission  from  the  collector, 
is  allowed  to  touch  and  trade  at  a  foreign  port.  The  touching 
and  trading  here  is  not  supposed  to  be  a  primary 
[*174]  object  of  *  her  destination;  not  a  terminus  coming 
necessarily  within  the  range  of  her  employment.  In 
the  22d  section  the  distinction  is  more  clearly  marked.  It  pro- 
vides that  if  a  vessel  employed  in  the  transportation  of  mer- 
chandise from  District  to  District,  shall  put  into  a  port,  other 
than  that  for  which  she  is  destined,  the  master  shall,  within 
twenty-four  hours  after  his  ^.riival,  if  there  bMtn  officer  resid- 
ing at  such  port,  and  she  continues  there  so*  long,  make  report, 
&c.  Here  the  going  into  a  port  for  which  she  was  not  des- 
tined, is  described  by  the  words  "j?m/  t»to,"  and  in  the 
language  of  the  law  it  only  becomes  an  arrival  when  she  has 
remained  there  long  enough  for  the  fiscal  laws  of  the  country 
to  operate  upon  her.  Before  the  twenty-four  hours  have  ex- 
pired, she  is,  within  the  words  of  the  act,  permitted  to  depart 
without  making  a  report. 

It  appears  to  me  that  the  spirit  and  intention  of  the  third 
section  of  the  act  are  answered  by  giving  to  the  word  its  most 
usual  signification,  that  of  coming  to  her  home  port  in  the 
regular  course  of  her  employment,  as  one  of  the  termini  of  a 
voyage,  or  for  an  object  connected  with  and  making  a  part  of 
the  trade  or  business  in  which  she  is  engaged.  In  the  present 
case,  the  vessel  was  bound  to  New  York,  where  she  had  taken 
out  her  temporary  papers,  with  a  return  cargo,  and  she  touched 
or  put  into  Eastport  merely  to  land  some  passengers.  This 
was  not  part  of  her  principal  employment,  nor  incidental  to 
the  primary  object  of  her  voyage,  but  merely  casual,  and,  so 
to  say,  fortuitous.  It  was  an  act  which,  in  the  ordinary  use 
of  language,  would  be  described  by  the  expression,  to  touch, 
or  to  put  into  the  .port. 

That  this  touching  at  her  home  port  is  not  such  an.  arrival 
as  is  contemplated  by  this  section,  may  be  argued  from  the 
terms  of  the  whole  section.     The  master  is  allowed  ten  days 
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after  his  arrival  to  make  the  change  of  papers  which  is  re- 
quired. The  natural  inference  is,  that  the  law  was  not 
intended  to  operate,  unless  she  makes  a  stay  of  some  time  at 
the  place  ;  that  it  was  not  designed  to  attach  to  the  case  of  a 
mere  casual  or  fortuitous  touching.  I  do  not  mean  to  be 
understood  that  if  a  vessel  come  to  her  home  port  in 
•the  ordinary  course  of  her  employment,  and  engage  [•ITS] 
there  in  business,  as  in  the  delivery  or  taking  in  of  a 
cargo,  that  she  would  be  authorized  to  depart  at  any  time  within 
ten  days  without  delivering  up  her  temporary  papers.  In  such 
a  case,  it  would  seem  that  her  papers  ought  to  be  surrendered, 
although  her  stay  at  the  port  is  less  than  ten  days.  This  con- 
straction  seems  to  me  to  satisfy  the  policy  of  the  law,  which 
requires  all  vessels  to  be  enrolled  or  registered  in  the  port  to 
which  they  belong,  and  it  is  not  inconsistent  with  its  words. 
Judgment  must  therefore  be  rendered  for  the  defendant.  But 
as  the  true  construction  of  the  statute  certainly  admits  of  con» 
siderable  doubt,  a  certificate  of  reasonable  cause  of  prose  u- 
tion  will  be  given  to  the  collector. 


United  States  v.  Williams  et  al. 

In  a  demurrer  to  evidence,  the  party  who  demurs  is  held  to  admit  every  fact 
which  a  jury,  in  the  exercise  of  a  fair  and  reasonable  discretion,  could 
infer  from  the  evidence,  but  he  is  not  bound  to  admit  forced  and  violent 
inferences. 

A  collector  of  the  customs  is  not  authorized  to  receive  any  thing  in  payment 
of  a  duty  bond,  but  the  lawful  money  of  the  United  States,  or  foreign 
gold  or  silver  coins,  made  current  by  law.  If  he  receives  a  check  upon  a 
bank,  this  is  not  payment  of  the  bond  until  the  check  is  paid. 

When  a  general  agent  is  acting  under  special  instructions,  which  are  known 
to  the  person  with  whom  he  is  dealing,  he  cannot  bind  his  principal  by 
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on  the  fisheries,  on  obtaining  a  permission  from  the  collector, 
is  allowed  to  touch  and  trade  at  a  foreign  port.  The  touching 
and  trading  here  is  not  supposed  to  be  a  primary 
[•174]  object  of  •her  destination;  not  a  terminus  coming 
necessarily  within  the  range  of  her  employment.  In 
the  22d  section  the  distinction  is  more  clearly  marked.  It  pro- 
vides that  if  a  vessel  employed  in  the  transportation  of  mer- 
chandise from  District  to  District,  shall  put  into  a  port,  other 
than  that  for  which  she  is  destined,  the  master  shall,  within 
twenty-four  hours  after  his  §,rrival,  if  there  battin  officer  resid- 
ing at  such  port,  and  she  continues  there  so'long,  make  report, 
&c.  Here  the  going  into  a  port  for  which  she  was  not  des- 
tined, is  described  by  the  words  ^^put  into^^  and  in  the 
language  of  the  law  it  only  becomes  an  arrival  when  she  has 
remained  there  long  enough  for  the  fiscal  laws  of  the  country 
to  operate  upon  her.  Before  the  twenty-four  hours  have  ex- 
pired, she  is,  within  the  words  of  the  act,  permitted  to  depart 
without  making  a  report. 

It  appears  to  me  that  the  spirit  and  intention  of  the  third 
section  of  the  act  are  answered  by  giving  to  the  word  its  most 
usual  signification,  that  of  coming  to  her  home  port  in  the 
regular  course  of  her  employment,  as  one  of  the  termini  of  a 
voyage,  or  for  an  object  connected  with  and  making  a  part  of 
the  trade  or  business  in  which  she  is  engaged.  In  the  present 
case,  the  vessel  was  bound  to  New  York,  where  she  had  taken 
out  her  temporary  papers,  with  a  return  cargo,  and  she  touched 
or  put  into  Eastport  merely  to  land  some  passengers.  This 
was  not  part  of  her  principal  employment,  nor  incidental  to 
the  primary  object  of  her  voyage,  but  merely  casual,  and,  so 
to  say,  fortuitous.  It  was  an  act  which,  in  the  ordinary  us^ 
of  language,  would  be  described  by  the  expression,  to  touch, 
or  to  put  into  the  .port. 

That  this  touching  at  her  home  port  is  not  such  an.  arrival 
as  is  contemplated  by  this  section,  may  be  argued  from  the 
terms  of  the  whole  section.     The  master  is  allowed  icn  days 
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after  his  arrival  to  make  the  change  of  papers  which  is  re- 
quired. The  natural  inference  is,  that  the  law  was  not 
intended  to  operate,  unless  she  makes  a  stay  of  some  time  at 
the  place  ;  that  it  was  not  designed  to  attach  to  the  case  of  a 
mere  casual  or  fortuitous  touching.  I  do  not  mean  to  be 
understood  that  if  a  vessel  come  to  her  home  port  in 
*  the  ordinary  course  of  her  employment.,  and  engage  [*  175] 
there  in  business,  as  in  the  delivery  or  taking  in  of  a 
cargo,  that  she  would  be  authorized  to  depart  at  any  time  within 
ten  days  without  delivering  up  her  temporary  papers.  In  such 
a  case,  it  would  seem  that  her  papers  ought  to  be  surrendered, 
although  her  stay  at  the  port  is  less  than  ten  days.  This  con- 
struction seems  to  me  to  satisfy  the  policy  of  the  law,  which 
requires  all  vessels  to  be  enrolled  or  registered  in  the  port  to 
which  they  belong,  and  it  is  not  inconsistent  with  its  words. 
Judgment  must  therefore  be  rendered  for  the  defendant.  But 
as  the  true  construction  of  the  statute  certainly  admits  of  con» 
siderable  doubt,  a  certificate  of  reasonable  cause  of  prose  u^ 
tion  will  be  given  to  the  collector. 


United  States  v.  Williams  et  al. 

In  a  demurrer  to  evidence,  the  party  "who  demurs  is  held  to  admit  every  fact 
which  a  jury,  in  the  exercise  of  a  fair  and  reasonable  discretion,  could 
infer  from  the  eyidence,  but  he  is  not  bound  to  admit  forced  and  violent 
inferences. 

A  collector  of  the  customs  is  not  authorized  to  receive  any  thing  in  payment 
of  a  duty  bond,  but  the  lawful  money  of  the  United  States,  or  foreign 
gold  or  silver  coins,  made  current  by  law.  If  he  receives  a  check  upon  a 
bank,  this  is  not  payment  of  the  bond  until  the  check  is  paid. 

When  a  general  agent  is  acting  under  special  instructions,  which  are  known 
to  the  person  with  whom  he  is  dealing,  he  cannot  bind  his  principal  by 
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any  act  which  Tiolates  his  instructions.  In  such  a  case  there  is  no  dif- 
ference between  the  authority  of  a  general  and  special  agent  to  bind  his 
principal. 

A  receipt  of  a  collector  upon  a  duty  .bond,  acknowledging  payment  and  satis- 
faction of  the  bond,  does  not  operate  as  an  estoppel.  It  is  open  to  explana- 
tion, and  is  no  bar  to  a  suit  on  the  bond  if  it  be  not  paid. 

The  cancellation  of  a  bond  does  not,  per  se,  destroy  it  when  it  is  cancelled 
through  fraud  or  evident  mistake,  but  it  may  be  declared  upon  as  a  good 
and  subsisting  obligation. 

[•  176]  *  February  Ternty  1830.  —  This  was  a  case  of  demur- 
rer to  evidence.  The  material  facts  are  stated  in  the 
opinion  of  the  court.  The  case  was  learnedly  and  elaborately 
argued  by  Sheplet/,  District  Attorney,  for  the  plaintiff,  and 
Mitchell  ^  Randall  for  the  defendants. 

Ware,  District  Judge, 

The  declaration  in  this  case  is  on  a  bond  alleged  to  be  lost^ 
which  is  in  the  penal  sum  of  ^10,000.  The  defendants  have 
pleaded  the  general  issue,  non  est  factum,  and  also  a  special 
plea  of  payment,  and  in  this  plea  have  set  forth  the  bond  with 
the  condition,  which  is  to  secure  the  payment  of  $739.56, 
being  the  amount  of  duties  on  certain  merchandise  imported 
into  the  port  of  Bath,  in  the  brig  Elizabeth. 

The  case  comes  before  me  on  a  demurrer  to  the  evidence  by 
the  plaintiffs.  The  effect  of  a  demurrer  to  evidence  is  to  take 
the  case  from  the  jury,  and  substitute  the  court  in  their  place, 
not  only  to  decide  the  law,  but  to  determine  the  facts.  This 
is  a  course  of  proceeding  to  which  a  party  has  a  right  to 
resort,  but  it  is  unusual,  and  not  favored  by  the  courts,  because 
it  withdraws  the  consideration  of  the  evidence  from  the  ap- 
propriate tribunal  for  the  decision  of  all  matters  of  fact.  In 
proceedings  at  common  law  the  jury  are  the  legal  and  proper 
judges  of  weight  of  evidence,  of  the  credit  of  witnesses,  and 
of  the  force  of  circumstantial  and  presumptive  proofs,  where 
the  effect  of  presumptions  is  not  settled  by  the  rules  of  law. 
When  they  have  ascertained  and  settled  the  facts  in  contro- 
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versy,  it  is  the  office  of  the  court  to  decide  the  law.  By  this 
proceeding,  the  jury  in  the  particular  case  are  superseded  in 
their  regular  and  appropriate  office,  and  the  whole  duty  of  set- 
tling both  the  law  and  facts,  is  referred  to  the  court 

If  a  party  chooses  to  adopt  this  mode  of  proceeding,  the 
court  will,  in  a  proper  case,  admit  him  to  his  demurrer,  but 
will  exact  of  him,  as  a  condition,  a  distinct  admission,  on  the 
record,  of  every  fact  which  the  evidence  proves.  If 
the  evidence  is  loose  and  *  indeterminate,  and  such  as  [*177] 
miy  be  pressed  with  more  or  less  effect  upon  a  jury  — 
or  if  it  consists  of  circumstances  which  lead  to  the  belief  of 
other  facts  beyond  those  which  are  directly  in  proof,  the  court 
will  n'(]«J  re  him  to  admit  the  truth  of  the  facts  which  stand 
on  this  doubtful  or  uncertain  proof,  and  the  existence  of  those 
'  ulterior  facts  which  the  presumptive  and  circumstantial  evi- 
dence renders  only  probable,  and  which  a  jury,  in  the  exercise 
of  a  reasonable  discretion,  might  either  admit  or  reject.  These 
principles  were  settled  in  the  case  of  Gibson  v.  Hunter j  2  Hen. 
Black.  187-211,  the  leading  case  on  this  subject,  and  have 
never  since  been  considered  as  open  to  controversy. 

In  the  most  correct  practice,  the  facts  are  settled  and 
entered  on  the  record  under  the  immediate  direction  of  the 
court,  and  this  will  usually  be  required,  when  insisted  on  by 
the  adverse  party,  before  the  court  will  require  him  to  join  irf 
the  demurrer.  2  H.  Black.  187;  2  Tidd^s  Pract.  794.  The 
facts  will  then  appear  stated  as  in  a  special  verdict,  and  the 
court  will  apply  the  law  to  the  facts  in  the  same  manner  in 
the  one  case  as  in  the  other.  If,  however,  the  adverse  party 
joins  the  demurrer  without  insisting  on  the  facts  being  thus 
previously  ascertained  and  stated,  but  will  refer  the  whole  evi- 
dence, in  the  form  in  which  it  is  offered  in  court,  to  its  decis- 
ion, the  court  will  proceed,  in  adjudicating  upon  -the  case,  on 
the  same  principles  in  judging'  of  the  evidence  as  it  would  in 
making  up  the  statement  of  facts  before  the  joinder  of  the 
demurrer.     It  will  not  go  to  work  critically  to  ascertain  on 
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which  side  lies  the  balance  of  conflicting  testimony,  nor 
scrutinize  with  severity  and  strictness  the  credit  of  witnesses, 
but  will  generally  take  the  facts  sworn  to,  as  true,  so  far  at 
least  as  they  make  in  favor  of  the  party  joining  the  demurrer. 
It  will  infer  from -loose  and  circumstantial  testimony  all  .the 
facts  that  could  be  found  by  a  jury  in  the  exercise  of  a  rea- 
sonable and  fair  discretion.  It  was  argued  by  the  counsel  for 
the  defendant  that  the  court  is  bound  to  admit  every  fact 

which  can  possibly  be  inferred  by  a  jury.     But  this  is 
[•178]  stating  •the  principle  too  strongly.   The  court  will  not 

draw  such  inferences  from  the  evidence  a  are  mani- 
festly unreasonable  and  capricious.  The  true  rule  is  stated  by 
Ch.  Justice  Marshall,  Pawling-  v.  The  United  States,  4  Cranch, 
221.  «  The  party  demurring  admits'  the  truth  of  the  testi- 
mony to  which  he  demurs,  and  all  the  conclusions  *  of  fact ' 
which  a  jury  may  fairly  draw  from  that  testimony,  but  forced 
and  violent  inferences  he  does  not  admit" 

The  facts  in  this  case  are  not  numerous,  and  few  of  them 
are  controverted.  The  defendants,  on  the  12th  of  May,  were 
indebted  to  the  United  States  on  the  duty  bond  which  is  the 
subject  of  this  action,  payable  "on  or  before  the  8th  of  June" 
to  the  collector  of  the  port  of  Bath  for  the  time  being.  In 
the  month  of  April,  Mr.  Swanton,  the  collector,  \va^  removed 
from  office,  and  Mr.  King  appointed  in  his  place.  Mr.  Swan- 
ton  was  notified  of  his  removal,  by  a  letter  from  the  comptrol- 
ler of  the  treasury,  dated  April  26,  and  ordered  to  deliver  aU 
the  public  property  in  his  hands  to  his  successor,  on  his  appli- 
cation. Mr.  King  did  not  apply  for  it  untU  the  15th  of  May, 
and  Swanton  continued  to  act  as  collector  till  the  dose  of  that 
day.  On  the  12th  of  May  the  defendant  called  for  his  bond, 
due  the-Bth  of  June.  It  was  cancelled  by  J.  B.  Swanton,  Jr. 
the  deputy  collector,  and  deUvered  to  him,  and  the  deputy 
received  a  check  on  the  Lincoln  Bank  in  payment,  and  gave 
him  a  receipt  in  full  for  the  bond.  There  is  no  certain  proof 
whether  this  check  was  in  the  common  form,  or  was  a  memo- 
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raDdam  check.  Swanton  says  he  preferred  memorandum 
checks,  because  the  bank  would  pay  them  only  to  the  payee 
named  in  the  check,  and  would  not  pay  to  the  bearer.  But 
in  the  absence  of  positive  proof,  as  the  court  is  bound  to  make 
every  reasonable  inference  from  the  evidence  in  favor  of  the 
defendants,  this  may  be  presumed  to  be  a  check  in  the  ordi- 
nary form,  payable,  on  demand  at  the  bank,  to  the  bearer.  It 
must  also  be  presumed  that  it  was  received  by  the  deputy 
collector  as  payment  and  satisfaction  of  the  bond.  It 
was  never  presented  at  the  bank,  but  the  collector 
•  having  kept  it  in  his  possession  for  several  weeks,  it  [*  179] 
was  returned  to  the  drawer,  who  gave  him,  in  ex- 
change, his  promissory  note  payable  to  the  collector.  Swan- 
ton  says  he  thinks  this  note  was  payable  to  his  order,  but  is 
not  certain  ;  but  according  to  another  witness,  Williams,  the 
maker,  declared  it  was  not  payable  to  order.  This  note  Swan- 
ton  assigned  to  Riggs,  one  of  the  sureties,  as  an  indemnity 
for  his  liability  on  his  bond,  some  time  in  the  latter  part  of 
June,  or  the  beginning  of  July,  and  of  course  after  the  duty 
bond  became  payable.  It  was  also  proved  that  duty  bonds  in 
that  office  were  usually  paid  by  checks  on  the  bank. 

Such  are  the  material  facts  in  the  case.  The  question 
whether  Swanton,  after  he  was  notified  of  his  removal,  and 
of  the  appointment  of  his  successor,  could  legally  act  as  col- 
lector until  his  successor  was  qualified  and  took  possession  of 
the  office,  and  whether  his  acts  within  that  period  were  bind- 
ing on  the  United  States,  was  waived  at  the  argument,  and  it 
was  assumed  on  the  one  side,  and  not  contested  on  the  other, 
that  Swanton  was,  during  this  time,  collector  de  "jure  as  w^ell 
as  de  facto.  The  question  which  has  been  elaborately  and 
learnedly  argued  at  the  bar  is,  admitting  Swanton  to  have  had 
the  authority  to  act  as  collector  until  his  successor  took  pos- 
session of  the  office,  whether  the  facts  in  proof  amount  to  a 
payment  of  the  bond,  or  otherwise  present  a  legal  bar  to  the 
right  of  the  United  States  to  recover  on  the  instrument. 
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I:  i-f  expre^^Iy  pn.^vl«i»fd  by  scarute  rfaat  daties  shall  be  pay- 
abl**  c^.Iy  in  :he  aoaey  of  "he  Uji:eJ  States^  that  is,  in  the 
gold  and  silver  co[:i<  of  the  Uared  Scares^,  or  in  such  foreign 
coins  as  are  made  currea:  by  Law  and  are  a  legal  tender  in  the 
payniecr  of  o'her  debcs.  <  LcLfrs  of  Uftit>id  SiateSj  act  of  March 
2,  ll'i^^.  ch.  leS.  sec:.  74.)  or  in  the  bilk  of  the  Bank  of  the 
Uni'pd  Sra'es*  Act  of  ApriL  1SI6.  It  b  not  pretended  that 
a  check  dravm  by  a  private  merchant,  on  a  banking  corpora- 
tion, comes  within  the  words  of  the  statute.  Had  it  been 
presented  for  payment,  and  aciually  paid,  this  would  without 
doubt  have  been  payment  of  the  bond;  or  if  it  had  been 
carried  to  the  credit  of  the  collector,  the  bank  being 
[•  ISO]  •  solvent,  I  do  not  think  it  could  well  be  maintained 
that  it  was  not  payment  of  the  bond.  But  this  check 
was  never  presented  for  payment  at  the  bank,  nor  payment 
of  it  demanded. 

Bat  it  is  argued  that  a  check,  being  a  negotiable  security,  is 
held  by  the  local  law  of  the  State  to  be  a  constructive  pay- 
ment. The  principles  of  the  local  law  that  a  negotiable  secu- 
rity, given  in  consideration  of  a  preexisting  debt,  is  presumed 
to  be  an  extinguishment  of  that  debt,  is,  as  I  understand  it, 
confined  to  debts  due  on  simple  contract.  JlaneelyY,  McGee 
et  aL  6  Mass.  Rep.  143 ;  Thacher  ei  aL  v.  Dinsmarej  5  Mass. 
Kep.  299.  It  does  not  apply  to  a  debt  secured  by  an  instru- 
ment of  a  higher  nature,  as  by  bond.  But  I  am  not  prepared 
to  say  that  this  rule  of  the  local  law,  being  a  departure  from 
the  principles  of  the  general  law  merchant  of  the  country, 
would  be  applicable  to  a  debt  due  to  the  United  States,  upon 
a  contract  made  by  their  debtor  directly  with  them,  and  that 
more  especially  when  the  positive  injunctions  of  the  statute 
just  referred  to  are  considered. 

But  there  is  no  doubt  that  a  negotiable  security  is  payment, 
when  the  creditor  receives  it  as  such,  {Sheefy  v.  Mandeville, 
6  Cranch,  264,)  and  the  evidence  in  the  case  is  such  that  a 
jury  might  easily  infer  that  this  check  was  taken  in  payment 
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of  the  bond.  That  the  deputy  considered  the  bond  as  paid, 
is  evident  from  his  cancelling  it  And  the  intention  of  the 
collector  to  extinguish  the  rights  of  the  United  States,  under 
the  bond,  appears  to  be  clearly  indicated  by  his  subsequent 
conduct  His  keeping  the  check  for  so  long  a  time  without 
presenting  it  for  payment,  his  afterwards  exchanging  it  for  a 
new  security,  and  finally  transferring  this  new  security  in 
pledge  to  a  third  person,  a  month  or  six  weeks  after  the  bond 
became  due,  all  show  that  he  considered  the  paper  which  he 
had  taken  as  a  satisfaction  of  the  bond.  If  Mr.  Swanton 
were  himself  the  creditor,  and  had  been  acting  for  himself,  it 
would  be  very  difficult,  on  this  demurrer,  to  render  judgment 
in  his  favor. 

Swanton,  however,  was  not  acting  for  himself.  He  was 
merely  an  agent,  acting  in  this  business  at  least  under 
a  limited  authority,  *  and  express  and  positive  instruc-  [*  181] 
tions.  He  had  no  authority  to  compromise  or  com- 
pound the  debts  of  the  United  States,  or  exchange  their  secu- 
rities. He  was  merely  authorized  to  receive  payment,  and  that 
in  a  way  particularly  pointed  out,  and  his  instructions  must 
be  presumed  to  be  known  to  the  defendants,  as  they  were 
written  in  the  public  laws  of  the  country.  Admitting,  then, 
that  he  would  himself  have  been  bound  if  it  had  been  his 
own  private  debt,  it  by  no  means  follows  that  he  has  bound 
his  principal.      * 

When  a  man  contracts  with  another,  acting  as  the  agent  of 
some  third  person,  he  knows  that  he  cannot  bind  his  principal 
beyond  the  authority  under  which  he  acts.  A  prudent  man 
will  therefore  ascertain  the  extent  of  his  authority  before  he 
enters  into  the  contract  The  very  fact  that  the  person  is  act- 
ing under  a  derived  authority,  is  a  warning  to  him  to  inquire 
into  its  extent  and  limitation,  and  if  he  contracts  without  first 
ascertaining  them,  he  does  it  at  his  own  peril,  for  the  principal 
may  disavow  the  acts  of  his  agent  if  they  transcend  his  au- 
thority. 
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If  the  agent  is  intrusted  to  transact  all  the  business  of  the 
principal,  or  all  his  business  of  a  particular  kind,  or  at  a  par- 
ticular place,  he  is  called  a  general  agent,  and  in  order  to  exe- 
cute his  agency  he  must  necessarily  be  intrusted  with  a  gen- 
eral authority  to  transact   the  business  in  the  ordinary  and 
authorized  mode,  and  to  bind  his  principal  in  all  cases  in 
which  it  is  necessary  to  carry  his  agency  into  effect.     Paley 
on  A^cncy^  162,  163.     Whether  a  man,  in  any  particular  case 
has  been  constituted  a  general  agent,  is  a  question  of  fact, 
which  may  be  established  by  direct  proof,  or  inferred  from  cir- 
cumstances.    The  fact  being  established,  the  presumption  of 
law  is  that  he  has  the  authority  to  transact  the  business  of 
his  principal  in  the  usual  and  customary  mode  in  which  such 
business  is  ordinarily  transacted.     It  is  on  this  presumption 
timt  the  public  trusts  him,  and  his  acts  will  bind  his  principal 
while   he  confines  himself  within  the  general  scope  of  his 
agency,  and   they  are   free  from  fraud  or  collusion, 
[  •IS^]  although  he  may  have  acted  in  *  violation  of  his  private 
instructions.    KenCs  (Jomm,  vol.  2,  p.  484 ;   Whitehead 
V.  Tiickrtt,  15  East,  400.     This  presumption  stands  on  plain 
and  obvious  reasons  of  public  policy  ;  it  is  a  necessary  prin- 
ciple to  prevent  fraud  and  encourage   confidence  in   trade. 
Those  who  deal  with  such  an  agent,  do  it  in  reliance  on  his 
general  authority,  and  they  cannot  be  presumed  to  be  ac- 
quainted with  any  private  restrictions  on  thi#  general  author- 
ity.  But  if  the  knowledge  of  any  such  particular  instructions  is 
brought  home  to  any  individual  who  deals  with  him,  the  prin- 
cipal will  not  be  bound  unless  the  act  of  the  agent  is  strictly 
within   his  authority.     The   force  of  the  legal  presumption 
yields  to  proof  of  the  contrary. 

A  special  agent  is  one  intrusted  to  do  a  particular  act,  or 
certain  specified  acts,  and  binds  his  employer  only  when  he 
strictly  pursues  his  power.  It  is  the  business  of  the  party 
who  deals  with  him  to  ascertain  the  extent  of  his  authority, 
otherwise  he  trusts  him  at  his  own  peril.    2  Kent's  Comm. 
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484;  Paley  on  Agency^  164.  When  a  general  agent  acts 
Tinder  specific  instructions,  and  these  are  brought  home  to  the 
knowledge  of  the  person  who  deals  with  him,  then  upon  plain 
principles  there  can  be  no  difference  between  his  authority  to 
bind  his  principal,  and  that  of  a  special  agent  And  when 
these  instructions  are  found  in  the  general  and  public  laws  of 
the  country,  every  person  is  presumed  to  be  acquainted  with 
them,  and  all  the  presumptions  of  law  in  favor  of  a  general 
power  are  removed. 

In  the  present  case,  therefore,  the  question  which  was  dis- 
cussed at  the  bar,  whether  a  collector  of  the  customs  is  to  be 
considered  a  general  or  special  agent  of  the  United  States,  is 
wholly  immaterial.  In  either  case  he  was  bound  by  his  in- 
structions, and  these  being  as  well  known  to  the  defendants 
as  to  himself,  he  cannot  upon  well-established  principles,  bind 
the  United  States  beyond  the  precise  limits  of  his  power. 
These  were,  to  receive  in  payment  of  the  bond  only  such 
money  as  was  a  legal  tender  in  payment  of  debts,  or  bills  of 
the  Bank  of  the  United  States.  If,  therefore,  it  was  the 
intention  of  the  parties  that  this  check  should  be 
received  *  as  payment  of  the  bond,  it  was  an  illegal  [*  183] 
intention,  and  not  binding  on  the  United  States.  It 
was  in  direct  violation  of  a  public  law,  which  must  be  pre- 
sumed to  be  known  to  both  parties.  • 

In  the  next  place,  it  is  said  the  deputy  collector's  receipt, 
acknowledging  satisfaction  of  the  debt,^  is  a  bar  to  any  suit 
on  the  bond.  A  receipt  does  not  operate  as  an  estoppel  to 
bar  a  right,  without  a  satisfaction.  It  is  merely  evidence  of 
payment,  not  conclusive,  but  always  open  to  explanation  or 
contradiction.  Harden  v.  Gordon^  2  Mason,  Rep.  561 ;  Slack' 
pole  V.  Arnold,  11  Mass.  Rep.  32 ;.  Wilkinson  v.  Scottj  17  Mass. 
Rep.  257 ;  Ensign  v.  Webster,  1  John.  Cas.  145 ;  Tobey  v.  Bar- 
ber, 5  John.  Rep.  62.  A  party  denying  its  validity  may 
always  inquire  into  the  consideration,  and  show  what  it  in 
fact  was,  and  impeach  it  on  the  ground  of  Jfraud,  mistake,  ac- 
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cident,  or  surprise.  If  the  view  which  has  been  taken  of  the 
case  is  correct,  the  receipt  can  be  no  bar  to  this  action.  The 
consideration  of  the  receipt  was  the  check,  and  admitting  that 
the  collector  received  this  as  payment,  as  this  was  unauthor- 
ized and  contrary  to  law,  it  is  not  binding  on  the  United 
States..  Whether  the  objection  taken  to  it  be  fraud  or  mis- 
take on  the  part  of  the  collector  or  of  his  deputy,  it  is  equally 
fatal. 

But  it  is  said  that  the  act  of  cancelling,  by  its  own  intrinsic 
virtue,  annihilated  the  bond  as  a  legal  instrument,  even  if  it 
was  not  paid,  so  that  no  action  can  be  maintained  upon  it 
The  ancient  doctrine  certainly  looks  that  way.     The  forms  of 
pleading  formerly  rendered  it  necessary  to  make  a  profert  of 
the  deed,  and  without  such  profert  the  declaration  was  incu- 
rably defective.   East  India  Co.  v.  Boddam,  9  Vesey,  466.   For 
so  tenacious  were  the  courts  in  former  times  of  mere  artificial 
and  technical  rules,  which  are  professedly  devised  as  subsidi- 
ary to  justice,  by  promoting  its  regular  and  orderly  adminis- 
tration, that  the  plainest  claims  of  right  were  sacrificed  rather 
than  deviate  from  the  forms  of  proceedings  which  had  been 
sanctioned  by  long  usage.     If  a  bond  was  lost  by  time  or  ac- 
cident, the  obligee  had  no  remedy  at  law,  simply  because  no 
profert  could  be  made  of  it ;  and  if  it  were  cancelled 
[*184]  by  fraud  or  mistake,  it  would  •seem  also  necessarily 
to  follow,  from  this  rule  of  pleading,  that  the  remedy 
upon  it  would  be  gone,  -because,  when  produced,  it  would  not 
support  the  declaration.     The  gopd  sense  of  modern  times 
has  overcome  this  difficulty,  and  the  obligee  of  a  bond  which 
has  been  accidentally  lost  or  destroyed,  can  now  recover  upon  it 
at  law,  as  a  good  and  subsisting  obligation,  without  a  profert. 
If  the  entire  destruction  of  a  bond  does  not  present  any  in- 
superable obstacle  to  a  recovery  upon  it,  it  will  be  difficult  to 
show,  by  any  rational  and  sensible  distinction,  w-hy  an  action 
may  not  be  maintained  on  a  bond  that  has  been  cancelled,  or 
from  which  the  seal  has  been  torn  off,  if  it  be  shown  that  it 
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was  cancelled  by  fraud  or  mistake,  without  its  having  been 
paid  or  satisfied.  The  cancellation  is  certainly  nothing  more 
than  the  total  destruction  of  the  bond.  If  the  collector, 
instead  of  cancelling  this  bond,  had  thrown  it  into  the  fire 
there  would  be  no  difficulty,  on  proof  of  the  facts,  in  main- 
taining this  action,  as  upon  a  lost  bond ;  and  why  the  remedy 
should  be  taken  away,  when  instead  of  burning  up  the  paper, 
he  has,  under  the  same  state  of  facts,  cancelled  it  by  marks 
made  with  a  pen,  is  more  than  I  can  reconcile  with  any  prin- 
ciples of  justice  or  common  sense. 

In  my  opinion,  no  such  absurdity  can  be  imputed  to  the 
law-  The  cases  of  OuUs  v.  The  United  Slates^  1  Gall.  69, 
and  The  United  States  v.  Spauldiriff,  2  Mason,  478,  are  con- 
clusive to  the  point  that  the  mere  cancellation  of  the  bond,  if 
done  animo  cancellandi,  will  not  destroy  its  validity.  Neither 
of  these  cases  were  precisely  like  the  case  at  bar.  In  the  first, 
it  was  decided  that  a  deed  was  not  avoided  by  the  seal  being 
torn  off  by  the  obligor,  whether  he  did  it  fraudulently  or  inno- 
cently ;  and  in  the  latter,  that  if  the  obligee  is  induced  to  tear 
off  the  seal,  or  annul  the  bond,  by  the  fraud  or  imposition  of 
the  obligor,  the  bond  may  still  be  declared  on  as  a  subsisting 
obligation.  The  mere  fact  of  cancellation  itself  does  not, 
therefore,  annul  the  obligation  of  the  bond.  The  circum- 
stances under  which  it  was  cancelled  may  be  inquired  into, 
and  these  cases  appear  to  me,  in  their  spirit,  to  lead  to 
the  •  conclusion  that  a  deed  which  has  been  cancelled  [*  185] 
by  mistake  or  fraud,  without  being  paid  or  otherwise 
satisfied,  will  support  an  action  under  the  same  circumstances 
as  those  upon. which  a  recovery  can  be  had  on  a  bond  lost  or 
destroyed.  My  opinion  on  the  whole  case  is,  that  judgment 
must  be  rendered  for  the  plaintiffs. 
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The  Eastern  Star,  —  Amory,  claimant. 

The  seaman  does  not  lose  his  lien  on  the  vessel  for  his  wages  bj  taking  an 
order  on  the  owner  or  charterer,  for  the  baUnce  due  at  the  close  of  the 
voyage. 

December  Term^  1830.  —  This  was  a  suit  in  rem  for  sea- 
men's wages.  It  was  not  disputed  that  the  services  had  been 
performed,  and  that  there  was  a  balance  due  to  the  libellants. 
At  the  time  when  the  contract  was  made  with  the  seamen, 
the  vessel  was  owned  by  Mr.  Houdlette ;  a  few  days  after,  she 
was  conveyed  to  Mr.  Amory,  as  security  for  a  debt  which 
Houdlette  owed  him,  but  the  vessel  remained  under  the  direc- 
tion of  Houdlette,  and  was  employed  for  his  benefit.  On  her 
return  from  her  voyage,  the  master  ascertained  the  balance  of 
wages  due,  and  gave  to  each  of  the  men  an  order  on  Houd- 
lette for  the  amount.  The  master,  whose  deposition  was 
taken,  stated  that  these  orders  were  not  considered  by  him  as 
payment,  but  mere  memorandums,  showing  the  amount  due, 
and  that  they  were  so  considered  by  the  seamen.  They  were 
presented  and  not  paid,  but  a  verbal  promise  was  given  to 
pay  them  when  Houdlette  should  receive  the  proceeds  of  the 
sale  of  the  cargo.  On  this  promise,  the  seamen  delayed  to 
enforce  their  claims,  and  the  vessel  proceeded  on  another 
voyage. 

The  right  of  the  seamen  to  recover  against  the  vessel  was 

objected  to  on  two  grounds.     1.  That  the  orders  given 

[*  186]  on  Houdlette  *  were  to  be  treated  as  bills  of  exchange, 

•  and  that  the  acceptance  of  these  was  a  discharge  of 

their  lien  gn  the  vessel.     2.  That  the  lien  was  lost  by  neglect 

to  enforce  it  in  due  season. 

G.  Jewett,  for  the  libellants,  Fessenden  Sf  Deblois,  for  the 
respondents. 
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Ware,  District  Judge, 

The  only  question  presented  in  this  case  is,  whether  ihe  sea- 
men have  lost  their  lien  on  the  vessel  as  a  security  for  their 
wages.  The  policy  of  the  marine  law  has  studiously  con- 
nected the  right  of  the  seamen  to  wages,  with  the  fortune  of 
the  vessel,  and  the  vessel  herself,  on  her  return,  with  the  freight 
which  she  has  earned,  constitute,  says  Emerigon,  that  fortune 
of  the  vessel  which  is  to  the  crew  the  pledge  of  th^ir  wages. 
Traite  des  Assurances^  vol.  2,  p.  263.  It  is  their  natural  and 
best  security,  and  that  which  they  habitually  look  to;  and 
though  they  have  also  their  personal  remedy  against  the  own- 
ers and  master,  it  is  a  case  to  which  the* rule  justly  applies, 
Plus  cauiionis  in  re  est  quam  in  Persona^  (I^^g*  50, 17,  25,) 
and  which  they  ought  not  lightly  to  be  presumed  to  have 
abandoned. 

The  lien  of  a  seaman  is  a  privileged  hypothecation,  jus  in 
re,  and  continues  until  it  is  destroyed  in  some  of  the  modes 
of  dissolving  an  hypothecary  interest  known  to  the  law.  These 
are,  ordinarily,  1.  By  the  destruction  of  the  thing.  2.  By  the 
extinction  of  the  principal  obligation,  that  is  by  payment, 
or  that  which  the  law  holds  as  equivalent  to  payment.  3.  By 
a  voluntary  renunciation  of  his  right  by  the  hypothecary  cred- 
itor. 4.  By  prescription  or  laches.  Pothier^  Traiti  de  IH^y' 
potheque^  ch.  3 ;  Poihier^  Pand.  liv.  20,  tit  6. 

It  was  argued  that  the  seamen  had  forfeited  their  rights  by 
not  enforcing  them  in  season.  There  is  no  particular  period 
fixed  by  the' laws  of  this  country  which  operates  as  a  bar  to 
this  action,  on  the  principle  of  a  prescription.  But  it  is  not 
doubted  that  a  seaman  may  lose  his  lien  by  lying  by 
for  a  length  of  time,  and  suffering  *  the  vessel  to  be  [*  187] 
sold  to  a  person  ignorant  of  his  claim,  without  giving 
him  notice.  But  in  the  present  case,  though  the  vessel  was 
sold  after  the  contract  was  made,  yet  it  was  before  the  wages 
were  earned,  and  it  is  the  services  and  not  the  contract  that 
create  the  lien.     It  was  therefore  created  while  the  vessel 

16  • 
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was  in  the  hands  of  the  present  owner;  and  she  has  been  per- 
mitted by  the  libellants  to  make  but  a  single  voyage  before 
they  have  proceeded  to  enforce  their  demand.  This  is  not 
such  a  delay  as  will  constitute  a  waiver  of  their  lien. 

If  the  lien  is  lost,  then,  it  must  be  in  consequence  of  the 
extinguishment  of  the  debt  by  payment,  or  by  that  which  the 
law  regards  as  equivalent  to  payment.  It  is  contended  that 
the  acceptance  of  the  order  on  Houdlette,  and  the  giving  of 
time,  without  notice  to  the  drawer  or  owners,  operate  as  an 
extinguishment  of  the  debt,  at  least  so  far  as  to  discharge  the 
lien,  and  by  parity  of  reasoning,  the  master  and  owners,  the 
acceptor  having  become  insolvent  after  the  acceptance.  If 
this  be  admitted,  it  must  result  from  the  rigor  of  legal  prin- 
ciples, and  against  the  manifest  intentions  of  the  parties.  The 
decision  of  Lord  Stowell,  in  Wm.  Money's  case,  2  Haggard,  136, 
is  referred  to  as  a  case  in  point.  But  the  facts  in  that  case  were 
materially  different  from  those  in  the  present  case.  Money 
was  discharged  at  Calcutta,  and  his  wages  were  offered  him 
in  money  at  the  time  of  his  discharge,  but  wishing  to  remit  a 
part  of  them  to  England,  he  preferred  to  take  a  bill  of  ex- 
change on  the  owners,  rather  than  receive  the  money  in  Ben- 
gal. The  owners  and  drawer  failed  before  the  bill  arrived  at 
maturity,  and  he  proceeded  against  the  vessel.  Lord  Stowell 
said  that,  as  he  preferred  to  take  the  bill  when  the  money  was 
tendered  to  him,  he  must  stand  by  the  risk.  Under  the  cir- 
cumstances, the  acceptance  of  the  bill  w^as  held  to  be  a  dis- 
charge of  the  wages.  In  the  present  case,  there  was  no  oflTer 
of  the  money,  but  when  the  men  called  on  the  master  for 
their  pay,  he  drew  an  order  on  the  owner.  Even  if  he  had 
made  the  draft  payable  to  order,  which  he  did  not,  I  should 

have  hesitated  long  before  holding  it  to  be  a  discharge 
[•  188]  of  the  wages,  under  *  the  presumptions  of   the  local 

law  of  the  State,  that  a  negotiable  instrument  is  in- 
tended to  be  a  discharge  of  a  preexisting  debt.  But  as  the 
drafts  were  not  negotiable,  they  would  not  be  held  as  payment, 
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nnder  the  local  law,  between  merchant  and  merchant  The 
reasonable  construction  of  the  drafts,  and  that  which  is  con- 
formable to  the  intention  of  the  parties,  is  that  they  were 
mere  memorandums,  showing  to  the  merchant  the  balance  of 
wages  due  and  unpaid,  and  their  receiving  them  was  not  a 
waiver  of  any  of  their  rights  against  the  vessel  or  the  master 
or  owners. 


The  Rebecca,  —  Scott,  claimant. 

A  merchant  who  ships  merchandise  in  a  vessel,  on  freight,  has  a  lien  on  the 
vessel  for  the  loss  of  his  goods,  or  any  damage  they  may  sustain  from  the 
fault  or  neglect  of  the  master,  or  the  insufficiency  of  the  vessel. 

He  may  enforce  his  lien  by  process  in  rem  against  the  vessel,  in  the  admi- 
ralty. 

In  such  a  case  the  vessel  is,  by  the  marine  law,  hypothecated  to  the  merchant 
for  his  damages,  fi-om  the  time  that  the  misfortune  happens,  and  his  claim 
against  it  is  preferred  to  the  right  of  the  general  creditors  of  the  owners. 

The  right  of  preference  may  bo  lost  by  unreasonable  delay. 

But  his  lien  is  not  defeated  by  a  bond  Jide  sale,  before  he  has  had  an  opportu- 
nity for  enforcing  it,  and  still  less  when  the  purchaser  has  knowledge  of 
•  the  claim. 

By  the  civil  law,  and  by  the  common  law,  the  owners  are  responsible  for  all 
the  obligations  of  the  master,  to  their  full  amount,  whether  arising  ex  con- 
tractu or  ex  delicto.  But  by  the  general  maritime  law  of  Europe,  the 
owners  are  not  responsible  for  his  obligations  ex  delicto,  beyond  the  value 
of  the  vessel  and  freight,  and  by  abandoning  them  they  are  discharged. 

This  limitation  of  the  owner's  responsibility  has  its  origin  in  the  maritime 
usages  of  the  middle  ages. 

The  master  is  not  authorized  to  stow  goods  on  deck  without  the  consent  of  the 
owner. 

If  goods  are  so  stowed,  they  are  at  the  risk  of  the  master,  and  if  they  arc 
unavoidably  lost  or  damaged,  he  cannot  protect  himself  from  his  liability 
within  the  exception  of  the  dangers  of  the  seas. 

*  January  3d  and  7th,  1831.  —  The  libel  in  this  case  [nSQ] 
alleges  that  the  libellant,  on  the  20th  of  March  last, 
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shipped  at  New  York,  on  board  the  schooner  Rebecca,  of 
which  T.  R.  Cobb  was  master,  ten  hogsheads  of  liquor,  con- 
signed to  E.  Greely  &  Son,  of  Portland,  to  be  there  safely 
delivered,  the  dangers  of  the  seas  only  excepted,  at  the  stipu- 
lated freight  of  seventy-five  cents  the  hogshead;  that'  the 
vessel  arrived  at  Portland,  and  the  consignees  offered  to  pay 
the  freight,  and  demanded  the  delivery  of  the  goods ;  and  that 
the  captain  refused  to  deliver  them,  they  having  been  lost  in 
consequence  of  having  been  carelessly  and  improperly  stowed 
by  the  captain ;  and  prays  for  process  against  the  vessel,  her 
tackle,  apparel,  and  furniture,  that  they  may  be  condemned 
and  sold  to  pay  the  libellant  his  damages. 

Scott,  the  claimant,  in  his  plea  and  answer,  states  that  he 
purchased  the  Rebecca  on  the  20th  of  December  last,  of 
David  Jones,  who  purchased  her  on  the  5th  of  the  preceding 
April  of  Francis  Chase,  (the  owner  at  the  time  when  the  liquor 
in  question  was  shipped) ;  that  the  vessel,  in  the  intermediate 
time,  has  been  repeatedly  at  New  York,  where  the  libellant 
resides,  and  might  there  have  been  attached  if  she  were  liable 
to  the  process,  and  denies  that  she  is  by  law  liable,  under  any 
circumstances,  for  the  damages  which  the  libellant  has  sus- 
tained. 

The  case  was  argued,  on  the  question  raised  by  the  answer, 
as  to  the  liability  of  the  vessel,  in  specie,  to  answer  for  the 
damage  sustained  in  consequence  of  the  fault  of  the  master, 
by  Longfellow,  for  the  libellant,  and  C.  &  Daveis,  for  the  re- 
spondent. 

Ware,  District  Judge. 

The  libel  and  answer  present  a  question  of  law,  which,  if 
decided  in  favor  of  the  respondent-,  disposes  of  the  case  with- 
flQm  °^*  *^°  necessity  of  going  into  an  examination  of  wit- 
[  190]  nesses.  This  question  •is,  whether  the  vessel  is  liable, 
m  specie,  to  answer  for  the  loss  or  damage,  by  the 
lault  of  the  captain,  of  goods  which  are  taken  to  be  trans- 
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ported  on  freight  Another  question,  it  is  true,  arises  on  the 
allegations  of  the  pleadings ;  that  is,  admitting  the  general  lia- 
bility to  be  established,  while  the  vessel  remains  in  the  hands 
of  the  owner  at  the  time  when  the  damage  is  sustained, 
whether  this  liability  continues,  under  any  circumstances,  after 
a  sale.  This  point,  however,  has  not,  in  this  stage  of  the  pro- 
ceedings, been  argued,  for  if  the  first  question  is  decided  in 
the  negative,  this  becomes  unimportant,  and  if  decided  in  the 
affirmative,  it  may  depend  on  the  facts  and  circumstances 
under  which  the  sale  was  made. 

A  doubt  is  suggested  in  the  answer,  but  it  was  not  insisted 
upon  at  the  argument,  whether  the  court  has  jurisdiction  of 
the  subject-matter  of  the  libel.  In  a  case  very  similar  to  the 
present,  as  affecting  the  jurisdiction  of  the  court,  I  have  had 
occasion  heretofore  to  consider  this  question,  and  have  seen  no 
reason  since  for  changing  the  opinion  then  formed  after  a 
very  able  argument  and  on  mature  reflection,  that  this  tourt 
has,  in  a  case  civil  and  maritime,  the  authority  to  enforce  a 
maritime  lien  by  process  in  rem.  Drinkwater  v.  The  Spartan^ 
supra,  p.  149.  The  only  point,  therefore,  to  be  considered  in 
this  stage  of  the  case,  is,  whether,  by  the  maritime  law,  a  lien 
or  privilege  existe  against  the  ship  for  the  non-performance  of 
the  contract  entered  into  by  the  captain  in  a  bill  of  lading. 

On  the  one  side  it  is  contended  that  this  is  a  general  prin- 
ciple of  maritime  law,  incorporated,  from  time  immemorial, 
into  the  custolnary  law  of  the  sea,  and  resting  for  its  authority 
on  those  usages  and  customs  which  form  the  basis  of  that 
universal  marine  law  which  is  common  to  all  commercial  and 
maritime  nations ;  on  the  other  side,  the  universality  of  tjiis 
principle  is  denied,  and  it  is  argued  that  if  any  such  rule 
exists,  it  exists  only  as  the  particular  law  of  particular  coun- 
tries, deriving  its  authority,  not  from  the  general  customs  of  the 
sea,  but  from  local  usages,  or  special  acts  of  legislation.    • 

•  The  authority  principally  relied  on  at  the  argument  [*  191] 
in  support  of  the  lien,  is  Abbott  on  Shipping.     He 
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says,  "  The  ship  and  freight,  and  therefore  indirectly  the  own- 
ers, to  the  amonnt  of  the  value  of  the  ship  and  freight,  are,  by 
the  marine  law,  boond  to  the  performance  of  the  charter-. 
party ,^  p.  93.  He  quotes,  in  support  of  the  principle,  the 
words  of  Cleirac  in  his  Commentary  on  the  Laws  of  Olerofij 
commonly  referred  to  in  support  of  this  rule  of  the  marine 
law.  Bt^  cvsiamy  the  ship  is  bound  to  the  merchandise,  and  the 
merchandise  to  the  ship.  Ut  et  Gmtumes  de  la  Mer,  p.  72; 
id.  Navigation  des  Rivieres^  sect  18, 19,  p.  603.  Abbott  after- 
wards add:5,  ^  It  is  true,  indeed,  that  this  principle  of  the  mari- 
time law,  by  which  the  ship  itself,  in  specie,  is  considered  as 
a  security  to  the  merchant  who  lades  goods  on  board  of  it, 
cannot  be  carried  into  effect  in  this  country,  because  the  court 
of  admiralty,  in  which  alone  proceedings  can  be  carried  on 
against  the  ship,  has  no  jurisdiction  in  such  a  case."  In  a  sub- 
sequent part  of  his  work,  he  recurs  again  to  this  principle. 
'^  But,*'  says  he,  ^  although  the  ship  and  freight  are,  by  the 
terms  of  the  charter-party,  expressed  to  be  bound  to  the  per- 
formance of  the  covenants  on  the  part  of  the  owners  or  mas- 
ter, and  this  is  conformable  to  the  maritime  late,  yet,  as  before 
observed,  there  does  not  appear  to  be  at  present  any  mode  of 
obtaining,  in  ihis  country,  the  benefit  of  the  security  of  the 
ship  itself  in  specie  for  the  performance  of  such  a  contract 
made  here."   Page  170. 

It  is  difficult  to  find  language  more  clear  and  explicit  than 
that  employed  by  the  learned  author  on  this  subject,  or  to 
express  a  rule  of  law  in  terms  less  doubtful  or  equivocal.  He 
states  it  as  a  rule,  not  only  of  the  general  maritime  law,  but 
also  of  the  maritime  law  of  England,  and  to  w^hich  the  com- 
mon form  of  the  charter-party,  used  in  that  country  is  conform- 
able. Can  any  one  doubt  that  if  the  court  of  admiralty  was 
permitted  to  take  jurisdiction  of  the  subject-matter,  it  would 
give  the  proper  remedy  ?  It  appears,  if  we  are  to  take  the 
law  on  Abbott's  authority,  that  he  leaves  no  room  for  doubt 
on    the    subject      It   is    true   that   the   only  authority    he 
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•cites  for  the  rale  is  Cleirac.  On  fhe  question  of  the  [•192] 
ancient  customary  law  of  the  sea,  a  name  of  greater 
weight  will  not  be  readily  found,  even  if  it  shoiM  stand 
alone.  But  this  principle  does  not  rest  solely  on  his  authority. 
One  branch  of  the  rule  which  he  lays  down,  that  is,  that  the 
master  has  a  lien  on  the  merchandise  for  his  freight,  expressed 
in  the  epigrammatic  terms,  that  the  merchandise  is  bound  to 
the  ship,  is  familiarly  known  and  practised  upon  by  every  ship- 
master. That  the  other  is  not  of  such  constant  and  familiar 
practice,  is  admitted.  In  the  first  place,  the  occasions  for  its 
application  are  comparatively  rare;  and  in  the  second,  in  Eng- 
land, to  whose  authors  and  courts  we  have  heretofore  been  in 
the  habit  of  looking  with  too  exclusive  an  eye  for -our  mari- 
time as  well  as  our  common  law,  admitting  the  lien  to  exist 
as  a  rule  of  law,  it  lies  dormant  and  barren  for  the  want  of  a 
court  to  enforce  it.  The  courts  of  common  law  prohibit  the 
admiralty,  the  only  court  which  can  give  a  remedy,  from  tak- 
ing cognizance  of  the  case.  Yet  so  deeply  rooted  is  this  prin- 
ciple in  the  living  spirit  of  the  marine  law,  that  even  in  Eng- 
land, long  after  it  has  ceased  to  be  of  any  practical  use,  for 
the  want  of  an  appropriate  process  to  enforce  the  lien,  we 
find  the  principle  itself  acknowledged  by  her  most  learned  and 
popular  authors  on  maritime  law,  and  preserved  by  a  silent 
but  most  expressive  tradition,  in  one  of  the  most  common  in- 
struments in  use  in  commercial  transactions. 

The  rule  by  which  the  ship  is  bound  to  the  merchandise, 
appears  to  be  of  equal  antiquity  with  that  by  which  the  mer- 
chaiuttse  is  bound  to  the  ship.  Cleirac  puts  them  both  into 
the  same  sentence,  and  speaks  of  them  as  an  ancient  custom. 
By  custom,  says  he,  the  ship  is  bound  to  the  merchandise.  He 
might  well  speak  of  the  custom  as  ancient,  even  at  that  period, 
for  we  find  the  same  principle  in  that  venerable  compilation  of 
maritime  law,  The  Consulate  of  the  Sea,  which  existed  sev- 
eral centuries  before  his  time.  In  the  chapters  58  and  63,  it  is 
said  that  if  any  part  of  the  cargo  is  Ibst  or  damaged  by  bad 
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stowage  or^he  insufficiency  of  the  vessel,  the  captain  shall 
^ar  the  loss ;  and  if  he  is  Vinable  to  pay,  the  ship 
[•  193]  ^hall ;  and  if  the  ship  is  sold,  the  merchants  shall  be 
preferred  to  all  other  creditors,  except  the  seamen,  for 
their  wages.  The  same  principle  in  chapter  259  is  applied  to 
the  case  of  damages  to  the  cargo,  arising  from  the  personal 
fault  of  the  master.  And  in  chapter  72,  it  is  laid  down  as  a 
general  rule  that  in  all  cases  of  damages  mentioned  in  that 
code,  the  master  shall  bear  his  part,  and  each  part  ow^ner  his, 
for  the  ship  pays  all. 

The  principle  of  reciprocal  liens,  of  the  cargo  on  the  vessel, 
and  the  vessel  on  the  cargo,  is  established  by  the  Ordonnance 
de  la  Marine^  L.  1,  T.  14,  art.  16 ;  liv.  3,  tit.  3,  art  24 ;  and  is 
preserved  in  the  Code  de  Commerce^  191,  n.  11,  307.  But  this 
was  not  the  introduction  of  any  new  and  peculiar  principle 
into  the  maritime  code  of  France.  It  was  merely  sanctioning, 
by  a  formal  action  of  legislation,  what  had  existed  as  customary 
law  from  time  immemorial,  and  so  it  is  considered  and  treated 
by  the  commentators  on  the  ordonnance  and  code.  1  Valin, 
363,  629,  666.  Emerigon,  in  commenting  on  L.  1,  tit.  14,  art. 
16,  Saisie  des  vaisseaux^  which  contains  an  enumeration  of 
certain  privileged  credits,  including  the  one  now  under  con- 
sideration, says  that  the  article  neither  creates  any  new  privi- 
lege, nor  takes  away  any  that  existed  before ;  la  disposUion 
finest  ni  laxative  ni  exclusive.  But  he  criticizes  and  censures 
the  order  in  which  the  privileged  creditors  are  marshalled,  con- 
tending that  the  merchant,  for  the  loss  or  damage  of  his  goods, 
ought  to  have  the  first,  instead  of  the  fourth  rank,  wl^jph  is 
assigned  to  him  by  the  ordonnance.  "It  seems,"  says  he, 
"that  the  privilege  of  those  whose  merchandise  have  been 
lost  or  averaged  by  any  other  cause  than  the  dangers  of  the 
seas,  ought  to  be  placed  in  the  first  rank,  even  before  the  sea- 
men, since  such  losses  and  damages  proceed  often  from  the 
act  of  the  crew;  and  it  would  be  still  more  equitable  to  give 
to  the  merchant  shippers  preference   over  those  who   have 
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loaned  money  on  the  ship  before  her  departure,  because  the 
shippers  are  ignorant  of  the  supplies  and  loans,  which  may 
have  been  made  in  the  place  of  outfit."  Contrats  a 
la  G^rosse,  ch.  12,  sect.  4.  Whatever  *  may  be  thought  [*  194] 
of  Emerigon's  criticism  of  the  arrangements  of  privi- 
leges by  the  ordonnance,  there  can  be  no  doubt  that  he  con- 
sidered the  lien  in  question  as  existing,  independently  of  it,  by 
the  general  marine  law.  Boulay  Paty,  the  most  approved 
commentator  on  the  maritime  part  of  the  Code  de  Commerce^ 
in  his  remarks  on  this  article,  says,  "  this  rule  is  very  ancient 
in  the  usages  and  customs  of  the  sea."  Cours  de  Droit  Mari- 
time^ vjol.  2,  297;  see  also  vol.  1, 149,  &c.  It  appears  to  me 
that  these  authorities  justify  the  opinion  that  this  rule  exists 
as  a  part  of  the  customary  law  of  the  sea,  independently  of 
all  local  or  particular  legislation,  and  that  it  rests  for  its  au- 
thority on  the  same  basis  as  the  greater  part  of  the  mari- 
time law  of  this  country,  the  customs  and  usages  of  maritime 
commerce. 

But  if  we  look  at  this  question  as  one  depending  on  the 
principles  of  the  general  maritime  law  of  Europe,  and  not  of 
the  particular  law  of  this  country,  it  may  be  presented  in 
another  light  which  will  lead  to  the  same  conclusion.  And 
as  this  is  a  lien  or  privilege  which  is  established  by  the  genSml 
law,  its  justice  and  equity,  as  well  as  the  reasons  upon  which 
it  is  founded,  will  be  best  understood  by  considering  it  in  con- 
nection with  other  principles  of  that  law.  The  revival  of 
commerce  in  the  middle  ages,  when  the  first  elements  of  the 
maritime  law  were  in  the  process  of  formation,  did  not  long 
precede  the  restoration  of  the  study  of  the  civil  law,  in  the 
celebrated  schools  of  Italy;  and  the  equitable  principles  of 
that  law  could  hardly  fail  of  impressing  themselves  upon  the 
maritime  jurisprudence  of  the  age. 

By  the  civil  law,  the  owner  or  exercitor  was  personally 
bound  for  all  the  acts  of  the  master,  falling  within  the  range  of 
his  authority  as  master.     Omnia  enim  facta  magistri  debet 
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prcestare,  quieumprceposuit^  (I^'g- 14, 1, 5) ;  ejusreijiomine,  cujus 
ibi  propositus  fuerit.  Dig.  14,  1,  1,  7.  He  was  responsible  for 
the  acts  of  the  master,  while  engaged  in  the  discharge  of  his 
functions  as  master,  as  well  ex  delicto  as  ez  contractu.     AUqna- 

tenus  culpae  reus  est,  quod  opera  nia/orum  hominum 
[•  195]  utereter^  ideo  quasi  ex  maleficio  *  teneri  videtur.   Inst.  4, 

5,  3.  Dig.  44,  7,  5,  6.  If  there  were  several  exercitors, 
each  was  bound  m  solido  for  the  full  amount  of  the  obligations 
of  the  master,  arising  ex  contractu.  Dig.  14, 1, 1,  25 ;  Dig.  14,  1, 
2.  But  for  obligations  ex  delicto,  each  was  bound  only  for 
his  part,  that  is,  in  proportion  to  the  interest  he  had  in  the 
ship.  Si  plures  navem  exerceant  unus  quisque  pro  parte,  qua 
navem  exercent  convenitur.  Dig.  4,  9,  7,  5 ;  Voet,  ad  Pand.  L. 
4,  9,  5.  The  master  also  was  directly  liable  for  his  own  acts, 
and  the  creditor  had  his  election  to  proceed  either  against  the 
master  or  exercitor.  Dig.  14,  1, 1, 17.  The  common  law  of 
England  and  of  this  country,  except  so  far  as  it  has  been 
altered  by  statute,  follows  the  civil  law,  and  holds  the  owners 
responsible  for  the  acts  of  the  master,  without  distinction  or 
limitation.  It  allows  also  the  creditor  to  maintain  an  action 
against  the  master,  unless  by  the  terms  of  the  contract  he 
takes  care  to  exclude  his  own  liability.  Hussey  v.  Christie,  9 
East.  432. 

Perhaps  it  may  be  found,  upon  a  critical  examination  of 
the  origin  and  history  of  the  maritime  law,  that  too  much  has 
been  ascribed  to  the  influence  of  the  Roman  law.  Still  many 
of  its  principles  have  been  supposed  to  be  derived  directly 
from  that  law  ;  but  in  adopting  this  principle  of  the  responsi- 
bility of  the  owners  for  the  acts  of  the  master,  if  it  were  in 
fact  derived  from  that  source,  most  of  the  nations  of  Europe, 
if  not  all,  with  the  exception  of  England,  adopted  it  with  an 
important  qualification.  They  held  the  owners  severally 
bound  in  solido  for  the  acts  of  the  master,  whether  of  tort  or 
contract,  but  limited  the  extent  of  their  liability  to  the  value 
of  the  ship.     The  creditors  had  always  their  remedy  against 
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the  vessel,  and  through  that,  each  owner  was  liable,  but  not 
beyond  his  share  in  the  vessel.  That  this  was  the  settled  law 
of  the  Mediterranean  is  abundantly  proved  by  several  chapters 
in  the  Consulate  of  the  Sea,  which  governed  the  maritime  com- 
merce of  all  the  ports  of  that  €ea.  In  chapter  239  it  is  said 
that  if  the  master  borrows  money  for  the  necessities  of  the 
ship,  in  a  place  where  the  owners  do  not  reside,  the 
whole  ship  shall  pay  the  •loan,  and  no  part  owner  can  [*  196] 
object  But  if  the  ship  is  lost  before  the  loan  is  paid,  no 
part  owner  is  bound  to  pay  any  thing.  Let  the  lender  then  take 
care  how  he  lends,  for  the  owners  lose  enough  in  losing  their 
shares-  Again  in  chapter  186,  if  goods^  are  lost  or  injured  by 
being  laden  on  deck  without  the  consent  of  the  shipper,  and 
the  master  has  not  the  means  of  paying,  the  ship  shall  pay. 
But  the  owners  shall  not  be  liable  except  for  the  amount  of 
their  shares  in  the  ship.  The  same  principle  is  again  stated 
in  shapter  227,  in  case  of  injury  to  goods  by  the  want  of 
proper  apparel  or  rigging  for  the  vessel.  In  the  ordon nance 
of  Peter  III.  of  Arragon,  for  the  regulation  of  the  Consular 
jurisdiction  of  Valentia,  making  the  forty-five  first  chapters  of 
the  common  edition  of  the  Consulate,  it  is  said  that  when  the 
master  is  unable  to  satisfy  the  obligations  which  he  has  con- 
tracted, the  lender  shall  be  paid  by  the  shares  of  the  part 
owners,  but  that  the  master  has  no  authority  to  bind  their 
other  property  without  a  special  procuration  in  writing  for 
that  purpose.  Consulat  de  la  mer,  ch.  34,  Boucher^s  Transla- 
tion. In  the  jurisprudence  of  the  Consulate,  in  addition  to  the 
direct  liability  of  the  master  himself,  the  vessel  was  tacitly 
hypothecated  for  the  obligations  contracted  by  him,  both  ex 
contractu  and  ex  delicto,  but  there  resulted  from  them  no  per- 
sonal liability  on  the  owners.  "  In  all  damages  which  are 
here  and  shall  be  mentioned  in  the  chapters  of  the  sea,  the 
master  supports  his  part  of  what  the  ship  pays,  and  each  part 
owner  his  part,  for  the  ship  pays  the  whole."  Chapter  72. 
See  also  ch.  58,  63,  94, 138, 193,  254,  289.     The  law  of  Hoi- 
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land  has  always  limited  the  responsibility  of  owners  in  the 
same  manner,  and  discharges  them  from  ajl  personal  liability, 
upon  their  abandoning  their  interest  in  the  ship  to  the  credi- 
tors. Grotius  says  that  the  principle  of  the  Roman  law  was 
never  in  force  there,  and  he  condemns  it  as  both  inequitable 
and  injurious  to  the  interest  of  trade.  De  Jure  Belli  et  PaciSy 
liv.  2,  cap.  11,  sect.  13;  Foe/,  ad  Pand.  liv.  14,  1,  15;  Huber 
PraeL  Jur.  Civ.  L.  14, 1, 19 ;  Vinnius  in  Peckium,  note  p.  155. 
The  law  of  Sweden  is  explicit,  that  if  the  owners 
[•  197]  choose  to  abandon  the  ship,  *  the  creditor  can  demand 
nothing  more,  nor  touch  their  other  property  unless 
they  have  specially  bound  themselves,  (Maritime  Code  of 
Charles  11.  1667,  part  1,  ch.  16,)  and  the  same  limitation  ap- 
pears to  be  established  by  a  statute  of  Hamburgh.  SfatiUe  of 
1603,  tit.  18,  art.  3 ;  Kurike  in  Jus  Marit.  Hans,  tit  6,  art.  2,  p. 
766.  According  to  Emerigon,  such  is  the  established  juris- 
prudence of  the  north  of  Europe.  Contrats  a  la  Grosseych. 
4,  sect.  11. 

The  Ordonnance  de  la  Marine  provides  that  "  The  proprie- 
tors of  vessels  shall  be  responsible  for  the  acts  of  the  master, 
but  they  shall  be  discharged  by  abandoning  the  ship  and 
freight."  Liv.  2,  tit.  8,  art.  3.  And  this  article  was  merely  an 
affirmance  of  the  preexisting  law.  Chirac,  Navigation  des 
Rivieres,  art  15,  p.  502.  This  celebrated  ordonnance  was 
formed  upon  all  the  previous  maritime  codes,  ancient  and 
modern,  corrected,  as  is  said,  by  particular  information  ob- 
tained at  the  time,  of  the  actual  maritime  jurisprudence  of 
all  Europe,  and  in  all  questions  in  this  branch  of  the  law,  has 
always  been  considered  as  of  the  highest  authority.  In  such 
respect  was  it  held  on  its  first  appearance,  that  Valin,  in  the 
preface  to  his  Commentary,  says  that  it  became  at  once  the 
universal  law  of  maritime  nations.  The  commentators  on 
the  ordonnance  were  divided  in  their  opinions  upon  the  extent 
^  to  be  given  to  this  article.  Valin  held  that  it  did  not  apply 
to  obligations  arising  on  the  contracts  of  the  master,  but  that 
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for  these  the  owners  were  liable  personally  for  the  full  amount 
of  the  debt,  and  that  the  limitation  of  responsibility  was  con- 
fined to  obligations  resulting  from  his  fault  or  negligence. 
Emerigon  and  Pothier,  on  the  contrary,  held  that  it  applied 
both  to  obligations  arising  ex  contractu  and  ex  delicto.  Con- 
trats  a  la  Grosse,  ubi  supra;  Des  Obligations,  No.  452;  Con" 
trots  Maritimes,  No.  51.  The  Code  de  Commerce,  by  adopt- 
ing substantially  the  language  of  the  ordonnance,  left  the 
question  undecided,  and  the  controversy  has  been  continued 
under  the  new  law.  Pardessus,  Cours  de  Droit  Commercial, 
part  3,  tit.  2,  ch.  3,  note  663,  and  the  Court  of  Cassation, 
adopt  the  opinion  of  Valin.  2  Einerig-on,  650 ;  Edit, 
of  Boulay  *  Paly,  Addition.^  Boulay  Paty,  in  his  [*198] 
Course  of  Maritime  Law,  as  well  as  in  his  edition  of 
Emerigon,  adheres  to  the  doctrine  of  Emerigon  and  Pothier. 
He  has  examined  the  question  with  his  usual  learning  and 
ability,  and  concludes  the  discussion  by  asking,  "  can  a  doc- 
trine established  for  so  long  a  time,  attested  by  so  great 
a  number  of  jurisconsults,  and  followed  by  all  maritime 
Europe,  be  at  this  time  seriously  brought  into  controversy  ?  " 
Cours  de  Droit  Maritime,  tit.  3,  sect.  1,  vol.  1,  p.  269.  But 
Jhis  controversy,  so  far  as  it  turns  on  the  general  law,  is  unim- 
portant in  the  present  case,  as  this  suit  is  founded  on  the 
wrongful  acts  of  the  master,  and  I  think  it  may  safely  be  affirmed 
that,  by  the  general  maritime  law  of  Europe,  the  liability  of 
owners  for  the  wrongful  acts  of  the  master  is  limited  to  the 
interest  they  have  in  the  ship,  and  that  by  abandoning  the 
ship  and  freight  to  the  creditor  they  discharge  themselves  from 
all  personal  responsibility.  It  may  be  added  that  the  statute 
law  of  this  State  has  affixed  the  same  limitations  to  the  own- 
er's liability.     Laws  of  Maine,  vol.  1,  ch.  14,  sect.  8. 

1  The  American  Jurist,  vol.  19,  p.  233,  cites  anotlier  case  decided  by  tJie 
Court  of  Caswtion,  in  which  the  limitation  of  responsibility  ia  confined  to 
obligations  arising  ex  delicto,  and  quasi  ex  delicto. 
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If  it  be  assumed  as  an  established  principle  that,  by  the 
general  maritime  law,  the  responsibility  of  the  owners  for  the 
acts  of  the  master,  is  limited  to  the  value  of  the  vessel  and 
freight,  so  far  as  his  obligations  arise  ex  delicto^  for  it  is  only 
so  far  that  the  doctrine  is  applicable  to  this  case,  and  that  by 
abandoning  them  to  the  creditor,  they  may  withdraw  them- 
selves from  their  obligation,  what  is  the  natural  consequence 
of  the  principle  ?  Is  it  not  to  render  the  ship  herself  liable  to 
the  creditor  in  specie?  So  I  understand  the  law, and  such,  as 
I  understand  it,  is  the  doctrine  of  the  books.  Emerigon,  in 
the  chapter  already  quoted,  says  that  the  obligation  of  the 
owners  is  rather  real  than  personal,  and  the  language  of  the 
Consulate  of  the  Sea  is  express,  that,  if  the  master  does  not 
pay  the  creditor,  he  may  cause  the  ship  to  be  sold  and 
[*199]  pay  himself,  *  restoring  the  surplus  to  the  owner,  after 
his  own  debt  is  paid.  Chapter  239.  Indeed,  when 
the  law  confines  a  creditor  to  a  particular  fund  for  his  remuner- 
ation, it  cannot  be  so  absurd  as  to  prohibit  him  fiom  making 
that  fund  available,  by  laying  his  hand  on  and  securing  it. 
The  maritime  law  is  not  chargeable  with  any  such  absurdity ; 
after  it  has,  on  principles  of  general  policy,  restricted  him  to  a 
particular  fund,  it  not  only  permits  him  to  proceed  directly 
against  it  in  specie,  but  gives  him  a  privilege  against  it  over 
the  general  creditors  of  his  debtor. 

This  privilege,  so  far  from  being  dangerous  and  embarrass- 
ing to  commerce,  as  it  was  represented  at  the  argument,  ap- 
pears to  me  to  be  perfectly  natural  and  just,  and  entirely  in 
harmony  with  the  general  spirit  of  maritime  law.  It  stands 
on  the  principle  of  exact  reciprocity.  What  can  be  more  rea- 
sonable and  equitable,  when  a  privilege  is  given  to  the  ship 
against  the  merchandise  for  whatever  may  be  due  from  it  as 
the  price  of  marine  transportation,  than  to  allow  a  correspond- 
ing privilege  to  the  cargo  against  the  ship  for  whatever  losses 
or  average  the  cargo  may  sustain  in  consequence  of  the  in- 
sufficiency of  the  ship,  or  the  fault  of  the  master?     What 
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raore  natural  and  just,  when  the  ship  has  been  the  cause  or 
occasion  of  the  loss  or  damage,  than  to  look  to  the  ship  for 
reparation  ?  For  the  fault  of  the  master,  the  owners  are  re- 
sponsible, as  for  their  agent.  The  condition  of  the  owner  iss 
not  made  worse  by  rendering  the  ship  liable.  It  is  indifferent 
to  him  whether  the  merchant  obtains  a  satisfaction  from  the 
ship  or  from  his  other  property  ;  but  it  is  not  equally  indifferent 
to  the  merchant  whether  he  is  allowed  or  not  to  look  to  the 
ship  for  security,  as  this  is  not  only  his  best,  but  sometimes 
will  be  found  his  only  security. 

It  is  objected  that  this  is  a  case  of  the  first  impression,  and 
that  the  reports  furnish  us  with  no  decision  In  point.  The 
reason  has  already  been  given,  why  the  English  reports  furnish 
no  case.  The  common  law  courts  cannot  give  the  remedy, 
and  they  will  not  allow  the  court  of  admiralty  to  take  cogni- 
zance of  the  case.  Whether  it  be,  or  be  not,  of  the 
first  impression  in  this  country,  I  am  unable  *to  say.  [*200] 
A  very  small  portion  only  of  the  decisions  of  our 
courts  of  admiralty  is  in  print,  and  we  cannot,  therefore,  infer 
with  certainty  that  the  principle  has  never  been  here  decided, 
because  no  case  is  reported.  But  the  true  answer  to  the 
^^jection  is,  that  the  law  does  not  consist  of  cases,  but  of  prin- 
ciples, and  when  a  party  claims  the  benefit  of  a  principle,  the 
true  question  presented  for  the  consideration  of  the  court,  is, 
whether  the  law  is  so ;  if  it  is,  he  is  entitled  to  the  benefit  of 
the  rule,  though  he  may  be  the  first  man  who  has  invoked  its 
aid.  In  this  case,  my  opinion  is  that  the  lien  is  sustained  by 
the  general  principles  of  the  marine  law,  as  well  as  by  the  im- 
posing authority  of  the  most  respectable  writers  who  have 
illustrated,  by  their  labors,  this  branch  of  jurisprudence.  I 
feel  the  more  confidence  in  the  opinion  which  I  have  adopted 
on  an  examination  of  the  authorities,  from  being  informed 
that  it  corresponds  with  that  of  merchants  in  this  place  most 
conversant  in  maritime  commerce. 
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The  principle  of  the  limitation  of  the  responsibility  of  the 
owners  for  the  acts  of  the  master,  together  with  the  cognate 
rule,  by  which  the  ship  is  tacitly  hypothecated  for  the  obliga- 
tions contracted  by  him,  when  acting  in  the  quality  of  roaster, 
and  within  the  scope  of  his  authority  as  such,  is  entirely  due 
to  modern  invention.  No  trace  of  it  is  to  be  found  in  the 
Digest  of  the  Roman  law,  nor  in  the  maritime  legislation  of 
the  Eastern  Empire,  nof  in  the  compilation  which  goes  under 
the  name  of  the  Rhodian  Law,  a  work  which,  though  not 
entitled  to  the  name  which  it  has  received,  is  undoubtedly  a 
work  of  high  antiquity,  and  of  an  earlier  date  than  any  of  the 
maritime  codes  of  western  Europe.  It  originated  in  the  mar- 
itime usages  of  the  middle  ages,  and  more  particularly  in  the 
Mediterranean,  where  commerce  first  acquired  activity  and 
extension  after  the  fall  of  the  western  Empire.  In  Italy  and 
the  southern  ports  of  France  and  Spain  the  custom  seems  to 
have  been  nearly  coeval  with  the  revival  of  maritime 
[•201]  commerce.  That  it  had  its  *  origin  in  the  Mediter- 
ranean, and  probably  in  Italy,  the  cradle  of  the  modern 
law  merchant,  appears  from  the  fact  that  no  traces  of  it  are  to 
be  found  in  the  Lairs  of  Oieron,  a  code  earlier  than  the  Consu- 
late, at  least  in  the  form  in  which  we  now  have  it,  and  whiolj^ 
con^^titutcs  the  basis  of  the  maritime  law  of  the  western  party 
of  Europe;  nor  is  there  any  indication  of  it  in  any  of  the 
earlier  codes  which  were  derived  from  this  primitive  compila- 
tion. It  was  at  a  later  period  that  it  extended  to  the  western 
and  northern  ports  of  the  continent 

Fromery,  a  French  advocate,  in  a  recent  ingenious  and  learned 
work  on  commercial  law,  traces  the  origin  of  the  custom  to 
the  contract  of  commande,  commendoj  or  commendnm^  as  it  is 
variously  written.  Etudes  de  Droit  Commercial,  ch.  27.  By 
this  contract,  which  constituted  a  sort  of  qualified  partnership, 
or  something  between  partnership  and  agency,  a  person  hav- 
ing a  capital  which  he  wished  to  invest  in  commerce,  might 
intrust  it  to  a  merchant  or  mariner  for  him  to  employ  in  trade, 
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and  to  receive  his  compensation  in  a  stipulated  share  of  the 
profits,  and  account  to  the  lender  for  the  principal  and  such 
portion  of  the  profits  as  was  agreed  upon  in  the  contract.  It 
was  a  cardinal  principle  in  the  law  of  the  contract,  that  the 
person  who  advanced  the  capital,  although  the  commendalary 
stood  to  him  in  the  relation  partly  of  a  partner  and  partly  of 
an  agent,  and  although  he  had  a  direct  interest  in  his  contracts, 
should  not  be  personally  liable  for  them.  The  contracts  of 
the  agent  bound  himself  and  the  capital  which  the  lender 
advanced,  with  all  its  increase  from  the  profits  of  the  trade, 
but  nothing  further.  This  form  of  contract  was  probably  sug- 
gested by  the  extreme  perils  attending  on  all  commercial  oper- 
ations, in  those  ages  of  barbarism  and  disorder,  and  more 
particularly  on  those  of  maritime  commerce.  The  profits  of 
trade  in  those  times  were  great  and  tempting,  in  proportion  to 
the  greatness  of  the  risk,  and  by  this  contract  men  of  capital 
were  enabled  to  participate  in  these  profits,  without  put- 
ting at  hazard  their  whole  property.  It  therefore  had 
a  •direct  and  powerful  influence  in  drawing  out  dor-  [*202] 
mant  capital,  and  putting  it  into  a  state  of  activity, 
and  by  thus  giving  a  new  impulse  and  greater  extension  to 
commerce,  to  render  capital  at  once  more  productive  to  the 
owner  and  more  beneficial  to  the  community.  This  contract 
was  the  more  important  in  maritime  commerce,  as  the  con- 
tract of  insurance,  which  has  so  great  an  influence  in  giving 
extension  to  commerce  in  our  time,  was  then  unknown,  that 
being  an  invention  of  later  times.  It  was,  in  fact,  in  the 
primitive  ages  of  trade,  one  of  the  most  powerful  springs  by 
which  maritime  commerce  was  carried  on.  It  was  highly 
favored,  and  all  the  commercial  codes  of  the  time  go  more  or 
less  into  detail  in  prescribing  the  rules  and  principles  by  which 
it  was  regulated  and  governed.  We  find  them  in  the  Assise 
of  Jerusalem^  ch.  41  and  46 ;  1  Pardessus  Collection  des  lots 
Maritime s^  pages  272,  276, 280,  established  in  the  first  years  of 
the  twelfth  century.    The  Consulate  of  the  Sea,  besides  other 
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pliKM'H  in  which  the  contract  is  incidentally  mentioned, devotes 
oh»vrn  chuptcrH  (ch.  210  to  221)  exclusively  to  the  de^^elop- 
nuMil  of  tli(»  principles  by  which  it  is  regulated.  Sec  also  the 
♦^7(*///^'  of  Marseilles  of  1253,  ch.  19  to  25 ;  4  Pardessus,  266 ; 
Hsfahlissrmrfis  de  Montpellier^  4  Pardessus,  255;  SlaiuU  of 
ihmuty  ITjSS,  lib.  4,  cap.  13;  4  Pardessus^  527. 

ThiH  contract  being  found  to  be  so  well  adapted  to  the 
wants  of  micicty  and  to  the  hazards  of  commerce  at  the  time, 
was  not  long  in  extending  itself  over  the  continent  of  Europe. 
It  sctMus,  htnvever,  never  to  have  reached  England,  or  at  least 
ntntT  was  adopted  there  as  a  general  commercial  custom. 
The  Uriti^h  Islands  have  always  been,  to  a  considerable 
cNtiMifi  insniated  from  the  rest  of  Europe,  in  their  customs 
nntl  n»odt\H  of  thinking,  as  well  as  in  their  geographical  posi- 
tion* IVnUtis  ioto  divisos  orbe  BriUannos.  It  gradually  fell 
into  ilesnt^tude  when,  from  the  augmentation  of  commercial 
capital  and  the  diminished  dangers  of  commerce,  it  became 
h^H:*  necessary  in  eommen'ial  operations;  or  rather  it  was 
snperseiled  by  another  contract  which  was  derived 
[••JlKl]  froni  it,  that  'is,  limited  partnership,  or  societe  en  com- 
ffutfuliti\  But  it  is  a  contract  which,  in  all  countries 
and  all  agcs»  uuist  have  been  more  or  less  used,  though  it  may 
not  in  all  have  been  sulliciently  common  to  have  acquired  an 
appropriate  nanie,  or  become  an  object  of  distinct  considera- 
tion by  legislators  or  jurists.  In  the  law  of  France  it  is 
known  under  the  name  of  vontrat  de  pacotUle^  and  the  prin- 
ciples by  which  it  is  governed  appear  to  be  well  settled  by  the 
jnri>priuh'nce  of  the  country,  1  Vidin^  sur.  Ord.  de  la  Marine^ 
(5S\?-tJS(>,  liv.  3,  tit.  4,  art,  2;  Emeii^on^  Conlrais  a  la  Grosse, 
ch.  I,  sect,  5;  Pardessits  Droit  Commercialy  part  3,  tit.  3,  ch.  3. 

The  principles  of  this  contract  were  applied  by  the  legisla- 
tion and  jurisprudence  of  the  middle  ages  to  the  master  of  a 
vessel,  lie  was  considered  not  precisely  as  the  agent,  or  in 
the  language  of  the  civil  law,  the />r^/7;osiY«/5  of  the  owners,  but 
as  standing  with  regard  to  them  in  a  peculiar  relation,  which 
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was  expressed  by  the  term  commendatary.  He  had  the  control 
and  management  of  the  vessel,  and,  in  the  absence  of  the 
owners,  was  authorized  to  enter  into  all  contracts  which  were 
necessary  to '  its  employment.  His  contracts  bound  himself, 
and  operated  a  tacit  hypothecation  of  the  vessel.  The  credi- 
tor might  pursue  the  master  personally,  or  might*  proceed  by 
the  arrest  of  the  vessel.  But  the  owners  were  under  no  per- 
sonal liability  for  the  obligations  of  the  master,  arising  either 
ex  contractu  or  ex  delicto.  His  contracts  and  torts  bound  their 
shares  of  the  vessel,  but  bound  them  no  further.  The  master 
had  no  authority  to  compromit  their  fortunes  beyond  the  capi- 
tal which  they  had  intrusted  to  his  administration.  The  Con- 
sulate of  the  Sea  is  perfectly  explicit  on  this  point.  "  If  the 
master  has  not  property  nor  means  to  pay  the  damage  of  the 
merchants,  and  he  can  be  arrested,  he  ought  to  be  put  into 
the  hands  of  justice,  as  if  he  had  taken  the  ship  in  commande  ; 
for  every  master  is  and  ought  to  be  held  and  considered  as  a 
commendatary  in  all  engagements  he  shall  enter  into  with  mer- 
chants on  account  of  the  ship;  and  this  for  many 
reasons  which  it  is  unnecessary  to  explain  *in  this  [*204] 
place."  Edit.  Pardessus,  ch.  295  or  250.  This  is  the 
view  which  seems  to  be  taken  of  the  subject  by  Emerigon, 
whose  mind  was  profoundly  imbued  with  the  maritime  usages 
and  jurisprudence  of  the  middle  ages.  "  The  obligations  of 
the  proprietors,"  he  says,  "  are  rather  real  than  personal.  The 
captain,  in  the  course  of  the  voyage  has  the  authority  to  bor- 
row money  for  the  necessities  of  the  vessel,  upon  her  hull ;  he 
may  pledge  her  apparel ;  he  may  sell  part  of  the  merchandise 
and  cargo.  And  this  is  all  he  can  do.  His  legal  power  does 
not  extend  beyond  the  ship  of  which  he  is  the  master,  that,  is 
to  say,  the  administrator.  He  cannot  bind  the  other  property 
of  the  owners  unless  they  have  given  him  a  special  authority 
fof  that  purpose."     Contrats  a  la  Grosse,  ch.  4,  sect.  11. 

The  custom  which  exempted  the  owners  from  personal  re- 
sponsibility for  the  acts  of  the  master,  extended,  as  has  been 
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observed,  as  well  to  obligations  arising  ex  contractu  as  ex 
delicto.  No  distinction  was  made  between  them,  and  on  the 
principles  upon  which  the  custom  stood  in  its  origin  and  in  the 
time  of  the  Consulate  of  the  Sea,  there  does  not  appear  to  be 
any  just  ground  for  a  distinction.  The  master,  who  was,  in 
point  of  fact,  ordinarily,  if  not  always,  a  part  owner,  was  con- 
sidered as  the  head  and  acting  partner  in  a  commercial  enter- 
prise, and  not  as  the  agent  of  the  owners  of  the  vessel,  and 
merchants  dealt  with  him  and  trusted  him  in  that  character. 
And  this  was  the  character  which  the  maritime  legislation 
and  jurisprudence  of  the  times  attributed  to  him.  But  since 
the  age  of  the  Consulate,  a  great  revolution  has  taken  place 
in  the  state  of  civil  society,  and  the  reasons  of  public  policy, 
in  which  the  custom  originated,  have,  in  a  great  measure, 
ceased  to  exist.  In  consequence  of  the  increased  facilities  of 
communication  between  nations,  the  greater  security  of  mari- 
time commerce,  the  vast  augmentation  of  commercial  capital, 
and  the  elasticity  and  vigor  communicated  to  maritime  adven- 
tures by  the  invention  of  the  contract  of  insurance,  extensive 
commercial  enterprises  are  brought  within  the  means 
[•205]  of  individual  capitalists,  and  the  union  of  a  *  number 
of  fortunes  has  become  unnecessary  for  the  carrying 
on  of  commercial  operations  with  safety  and  success,  even 
upon  a  large  scale.  During  the  same  period,  a  gradual  and 
silent  change  has  been  operated  in  the  relations  of  maritime 
commerce.  The  character  and  authority  of  the  master  of  a 
vessel  has  fallen  from  that  of  the  chief  and  the  acting  and 
responsible  head  of  a  maritime  adventure,  to  that  of  the  sti- 
pendiary agent  or  proipositus  of  the  owners  of  the  vessel.  This 
change  in  the  character  of  the  master,  should  naturally  be  fol- 
lowed by  a  corresponding  change  in  his  authority  and  liabilities. 
It  is  a  rule  of  natural  law,  incorporated  into  every  system 
of  jurisprudence,  that  the  contract  of  an  agent,  acting  in  !he 
name  of  his  principal,  and  within  the  limits  of  his  authority, 
binds  the  principal,  but  does  not,  unless  he  exceeds  his  author- 
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ity,  bind  himself.  The  contract  of  the  agent  is  the  contract 
of  the  principal,  entered  into  through  the  medium  and  instru- 
mentality of  the  agent.  It  is,  therefore,  directly  binding  upon 
him,  as  his  own  contract.  It  is  also  obligatory  upon  him  on 
the  principles  of  natural  equity.  He  has  the  benejSt  of  the 
contract,  and  in  justice  ought  to  bear  its  burden.  But  as  the 
agent  contracts  in  the  name  of  another,  and  derives  no  per- 
sonal advantage  from  the  contract,  there  is  no  reason  for  hold- 
ing him  personally  bound  to  fulfil  its  obligations.  Looking 
upon  the  master  of  a  vessel,  therefore,  as  the  simple  agent  of 
the  owners,  acting  in  their  name  and  for  their  benefit,  upon  the 
plainest  deductions  of  reason,  as  well  as  upon  the  principles 
of  natural  equity,  his  contracts,  within  the  legitimate  scope  of 
his  authority,  ought  to  be  personally  binding  on  the  owners, 
and,  for  the  same  reasons,  they  ought  not  to  be  personally 
obligatory  upon  himself.  A  just  application  of  principles  to 
the  altered  relations  of  the  master  to  the  owners,  will  reverse 
the  ancient  custom  as  to  their  liabilities. 
•  It  is,  however,  by  no  means  so  clear  that,  upon  the  princi- 
ples of  natural  law,  the  owners  are  responsible  for  the  tortious 
acts  of  the  master.  Their  responsibility  for  his  con- 
tracts is  founded,  as  *  w^e  have  seen,  on  two  considera-  [*206] 
tions ;  first,  that  the  contract  is  their  own,  and  secondly, 
that  the  benefits  of  it  exclusively  belong  to  them.  But  the 
tortious  acts  of  the  agent  do  not  fall  within  the  limits  of  his  - 
authority.  Such  acts  not  being  authorized  by  the  principal,  the 
agent,  with  respect  to  them,  is  not  their  agent,  and  they  are  not 
naturally  responsible  for  them.  If  the  principal  has  derived  any 
benefit  from  such  acts  of  an  agent,  to  the  extent  of  that  benefit 
he  is  responsible,  upon  the  principles  of  natural  justice,  for  no 
man  ought  to  be  enriched  by  the  loss  and  injury  of  another. 

Every  one  is  bound  to  repair  the  injury  resulting  from  his  own 
unlawful  and  wrongful  act.  This  is  a  principle  of  universal  law 
and  natural  justice.  Another  principle,  equally  universal,  is,  that 
no  one  is  responsible  for  the  wrong  done  by  another,  unless  he 
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is  particeps  delictu  A  person  participates  in  the  act  jvhen  he 
authorizes  or  commands  it  to  be  done.  He  may  also  be  said  to 
participate  in  the  act  when  it  is  done  by  one  who  is  subject  to 
his  authority,  and  whose  actions  it  is  his  right  and  duty  to  con- 
trol ;  as  a  parent  or  master  is  responsible  for  the  wrongful  acts 
of  his  children  or  servants,  when  he  has  the  power  of  prevent- 
ing them,  and  does  not  He  having  the  right  and  the  power, 
and  the  law  imposing  it  upon  him  as  duty,  he  is  justly  con- 
sidered as  authorizing  the  wrong  which  he  does  not  prevent. 
Faults,  like  crimes,  are  in  their  own  nature  personal,  and  are  not 
imputable  except  to  the  person  who  commits  them,  and  upon 
the  principles  of  natural  law  the  fault  of  one  person  can  never 
be  imputed  to  another  unless  he  was  under  an  obligation  to 
prevent  it. 

But  the  positive  jurisprudence  of  all  countries  extends  this 
vicarious  responsibility,  upon  principles  of  public  policy, 
further  than  is  strictly  warranted  by  the  precepts  of  natural 
law.  And  the  doctrine  is  stated  by  elementary  writers,  that 
the  principal  is  responsible  generally  for  the  wrongful  acts  #f 
his  agent,  done  in  the  execution  of  the  proper  business  of  his 
agency.     Palep  on  Agency^  part  3,  sect  1,  p.  224 ;  Livermore 

on  the  Law  of  Principal  and  Agent^  ch.  10,  sect.  2, 
[•207]  vol.  2,  p.  207;  Pothier,  des  Obligations,  No.  •453-456. 

Domatj  liv.  1,  tit  16,  sect  3,  No.  1.  Though  a  dis- 
tinction is  sometimes  made  between  the  negligence  and  un- 
skilfulness  of  an  agent  or  servant,  and  acts  of  wilful  and 
intentional  wrong;  holding  the  principal  responsible  for  the 
former,  and  not  for  the  latter.  McManners  v.  Cricketty  1  East, 
106. 

The  rule  which  holds  the  principal  responsible  for  the  tor- 
tious acts  of  his  agent,  will  in  its  terms  include  the  master  of  a 
vessel.  But  as  it  is  a  rule  founded  merely  in  expediency,  and 
not  in  natural  justice,  except  so  far  as  the  principal  has  derived 
a  benefit  from  such  acts,  public  policy  must  also  determine  to 
what  cases  the  rule  shall  extend.     The  general  sense  of  the 
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commercial  world  seems  to  be  satisfied  with  holding  the  own- 
ers of  vessels  responsible  to  the  extent  of  their  interest  in  the 
ship,  and  by  abandoning  the  ship  and  freight  to  the  creditors, 
they  are  discharged.  This  has  for  a  long  period,  if  I  am  not 
mistaken,  been  the  law  of  all  the  maritime  nations  of  the  con- 
tinent of  Europe,  w^ith  respect  to  damages  arising  from  the 
wrongful  and  illegal  acts  of  the  master.  It,  however,  has  never 
been  acknowledged  in  England  or  this  country,  as  customary 
law,  though  it  seems  that  the  sense  of  the  commercial  com- 
munity is  in  favor  of  this  limitation  of  the  owner's  responsi- 
bility for  the  tortious  acts  of  the  master.  And  accordingly  on 
the  petition  of  merchants  and  ship-owners,  it  has,  in  a  number 
of  particulars,  been  established  in  England  by  acts  of  Parlia- 
ment Abbott  on  Slipping,  part  3,  ch.  5.  We  have  in  this 
country  no  act  of  the  general  government  on  the  subject,  but 
a  similar  limitation  of  the  responsibility  of  the  owners  has 
been  established  by  legislative  authority  in  the  States  of  Mas- 
sachusetts and  Maine. 

But  there  is  certainly  great  difficulty,  consistently  with  the 
present  usages  of  maritime  commerce,  in  extending  this  rule 
to  the  contracts  of  the  master.  By  the  general  principles  of 
law,  if  he  contracts  in*  the  name  of  the  owners,  and  the  con- 
tract is  within  the  scope  of  his  authority,  it  will  not  be  bind- 
ing on  himself.  If  it  is  not  obligatory  on  the  owner,  then  no 
one  is  personally  bound,  and  every  debt  created  by  the 
master,  in  the  prosecution  of  a  voyage,  would  be 
•resolved  into  a  bottomry  loan.  The  creditor  would  [*208] 
have  nothing  but  the  vessel  for  his  security.  The 
law  of  England,  and  of  this  country  {Abbott  on  Slapping,  part 
2,  ch.  2,  sect  2 ;  3  Kent^s  Comm,  161,)  does,  in  favor  of  com- 
merce, hold  the  master  personally  responsible  for  his  contracts, 
unless,  by  the  terms  of  the  contract,  the  credit  is  confined  to 
the  ow^ners.  But  in  France  the  law  is  reversed,  and  he  is  not 
personally  bound,  when  he  contracts  in  his  character  as  mas- 
ter, unless  he  exceeds  his  authority,  or  is  bound  by  the  express 
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temis  of  the  contract  Emerigon^  Contrats  a  la  Grosse,  sect. 
12 ;  Frrmen/j  Eludes  de  Droit  Commercial^  ch.  27,  page  188. 
The  |x*rsonal  res|>onsibiIity  of  the  master,  in  the  majority  of 
casH^iS  would  not  probably  give  much  additional  security.  But 
the  change  which  time  has  operated  in  the  relations  and  char- 
acter of  the  master  of  a  vessel,  from  that  of  a  party  largely 
intoirstcd  and  the  sole  director  of  a  maritime  expedition,  to 
that  of  a  sti|>endiary  agent  of  the  owners,  has  superseded  all 
the  it^a?*>ns  njx^n  which  the  custom,  of  which  we  have  been 
$i|H*aking,  was  originally  founded,  so  far  as  relates  to  his  con- 
tniot^  But  the  limitation  of  the  responsibility  of  the  owners, 
for  the  tortious  acts  of  the  master,  that  is,  acts  of  wilful  and 
intentional  wrong,  and  not  of  mere  unskilfulness  and  incapac- 
ity* upjH^^rs  to  Ix^  founded  in  justice,  and  is  recommended  by 
stn>ng  and  obvious  motives  of  public  policy. 


Frhnuuy  19.  —  After  the  decision  was  pronounced  on  the 
quesiion  of  law  nii5?iHl  by  the  libel  and  answer,  the  case  was 
hearil  on  the  ovidem^o.     The  sale  of  the  vessel  was  proved,  as 
nllogiHl  in  the  answer;  it  was  further  proved  that  the  rum  was 
stowed  on  the  dtvk  of  the  vessel,  and  as  well  secured  there  as 
w  dot^k-loiul  is  oniinarily  in  a  West  India  voyage ;  but  after 
the  KeUwa  left  New  York,  she  encountered  a  gale  of  such 
unusual  violence,  that  it  was  argued  that  the  loss  of  the  deck- 
load  might  Ih*  inferred  as  a  necessary  consequence  of  the  vio- 
leniH^  of  the  seas,  and  the  deposition  of  the  wife  of  the 
[•2in>]  master  was  offered  to  prove  the  fact,  but  it  was  •  re- 
jtvted  as  inadmissible  on  account  of  the  interest  of* 
her  husband.     The  freight  agreed  for  was  seventy-five  cents 
per  hogshead,  and  the  freight  of  the  corn  under  deck  was  two 
cents  per  bushel ;  that  the  ordinary  freight  in  vessels  regularly 
trading  between  New  York  and  Portland  was  one  dollar  per . 
hogshead,  and  five  cents  per  bushel  for  corn  ;  but  in  transient 
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vessels,  as  this  was,  the  price  varied  from  seventy-five  cents  to 
a  dollar.  As  soon  as  the  libellant  heard  of  the  loss  of  his 
goods,  he  ordered  process  to  be  instituted  against  the  vessel, 
but  before  it  could  be  served  she  had  left  the  port,  and  did  not 
return  until  a  day  or  two  before  she  was  arrested.  During  the 
summer  she  had  been  employed  in  carrying  rocks  from  the 
North  River  to  the  Breakwater  in  the  Delaware,  and  had 
twice  stopped  at  the  port  of  New  York  for  a  few  days ;  but 
there  was  no  proof  that  the  libellant  knew  of  her  being  there. 

Ware,  District  Judge. 

The  general  question  of  the  liability  of  the  vessel  to  answer 
in  specie  for  the  loss  or  damage  of  goods  taken  on  freight,  in 
those  cases  in  which  the  master  and  owners  are  personally  lia- 
ble, having  been  decided,  the  case  now  stands  for  decision  on 
the  facts,  and  principles  of  law  which  they  involve.  The  libel 
is  founded  on  the  bill  of  lading,  by  which  the  master  con- 
tracted for  the  safe  carriage  of  the  goods,  and  for  their  delivery 
to  the  consignee,  the  dangers  of  the  seas  only  excepted.  It  is 
contended,  on  the  part  of  the  respondent,  that  the  loss  was  oc- 
casioned by  the  dangers  of  the  seas,  and  is  therefore  within 
the  exception.  The  evidence  on  this  point,  the  deposition  of 
Mrs.  Cobb  being  excluded,  is  not  direct  and  conclusive,  though 
such  as  to  render  it  in  some  degree  probable,  and  if  it  were 
material  to  be  proved,  the  respondent  might  be  entitled  to  time 
to  procure  and  introduce  the  evidence.  But  in  the  view  which 
I  have  taken  of  the  other  facts,  I  do  not  think  it  material.  All 
the  merchandise  stowed  in  the  hold  came  safe,  and  there  is 
every  reason  to  believe  if  this  had  been  thus  stowed,  that  this 
also  would  have  been  brought  safe.  The  inference  is, 
therefore,  •irresistible  that  the  goods  were  lost  in  con-  [*210] 
sequence  of  their  exposure  on  the  deck. 

Even  if  it  were  admitted  that  the  written  contract  might  be 
explained  by  parol  evidence,  the  respondent  has  failed  in  an 
attempt  to  prove  that  they  were  thus  stowed  by  the  consent  or 
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with  the  knowledge  of  the  owner ;  he  has  equally  failed  to 
prove  that  they  were  taken  at  a  reduced  freight,  from  which 
such  a  consent  might  be  inferred  from  the  usage  of  trade. 
On  the  contrary,  the  freight  paid  in  this  case  by  the  shipper, 
was  at  a  higher  rate  than  that  paid  for  goods  that  went  in  the 
hold.  The  freight  of  the  corn  and  coffee  below  was  at  two 
fifths  of  the  ordinary  rate  paid  in  the  regular  packets,  and  that 
agreed  upon  for  the  rum  was  three  fourths.  The  argument, 
therefore,  if  any  could  be  derived  from  the  rate  of  the  freight, 
would  be  rather  againsf  than  in  favor  of  the  respondent 

The  case,  then,  is  brought  to  this  point ;  is  the  master,  on  a 
common  contract  of  affreightment,  authorized  to  stow  the 
goods  on  deck,  without  the  consent  of  the  owner?  I  think  it 
quite  clear  that  he  is  not,  and  that  if  he  does  so,  it  is  done  at 
his  own  risk ;  if  any  loss  or  injury  happen  to  them,  he  must 
answer  for  it  When  he  signs  a  bill  of  lading,  in  common 
form,  he  contracts  to  carry  the  merchandise  safely  in  the  usual 
mode  of  conveyance,  which  is  to  have  it  safely  stowed  under 
deck.  Such  is  the  universal  custom.  If  there  may,  by  the 
usage  of  trade,  be  an  exception  in  particular  places  in  favor  of 
"small  craft,  plying  between  port  and  port,  such  as  that  men- 
tioned by  Valin,  vol.  1,  397,  vol.  2,  203,  or  should  it  be  admitted 
that  the  usage  of  carrying  a  deck-load  in  vessels  of  greater 
burden,  such  as  was  testified  to  as  existing  between  this  port 
and  Boston,  may,  in  the  particular  cases,  protect  the  captain 
from  his  liability,  the  usage,  being  in  derogation  of  the  general 
rule,  in  order  to  avail  the  captain  in  his  defence,  must  be 
strictly  proved,  and  no  such  usage  is  proved  as  existing 
between  this  port  and  New  York.     On  the  contrary,  we  learn 

from  the  testimony  that  goods  are  sometimes  taken  on 
[*  211]  deck  by  agreement,  in  which  case  the  *  usual  terms 

are  half  freight,  but  that  if  they  are  stowed  on  the 
deck  without  the  consent  of  the  owner,  they  are  understood  to 
be  at  the  risk  of  the  master.  This  case,  then,  falls  under  the 
general  rule,  and  the  master,  when  he  signed  this  bill  of  lad- 
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ing,  bound  himself  to  all  the  obligations,  as  to  the  safe  and 
careful  stowing  of  the  merchandise,  that  he  would  have  been 
bound  to  had  it  been  for  a  foreign  voyage.  He  cannot  exempt 
either  himself  or  the  vessel  from  liability  under  the  contract, 
within  the  exception  of  dangers  of  the  seas,  unless  the  dangers 
were  such  as  w^ould  have  occasioned  the  loss  had  the  goods 
been  safely  stowed  under  deck.  See  the  case  of  Dodge  v. 
Bartol,  5  Greenleaf,  286.  But  this,  it  appears  in  the  present 
instance,  would  not  have  been  the  case,  as  the  goods  under 
deck  came  safe.  It  follows  that  though  in  point  of  fact  the 
goods  were  washed  over  by  the  violence  of  the  seas,  the  mas- 
ter is  responsible,  and  therefore  the  vessel,  which  stands  as 
surety  for  his  default  in  this  particular,  unless  she  is  exempted 
by  other  facts  in  the  case. 

It  is  contended  that  she  is  exempted  on  two  grounds.  First, 
it  is  said  that  the  shipper  has  lost  his  lien  by  neglecting  to  en- 
force it  within  a  reasonable  time.  It  is  admitted  that  the 
general  interests  of  commerce  require  that  liens  of  this  descrip- 
tion should  be  enforced  without  lyidue  delay,  and  the  evidence 
in  the  present  case  shows  due  diligence  on  the  part  of  the 
merchant.  As  soon  as  he  heard  of  the  loss,  he  ordered  pro- 
cess to  be  commenced  against  the  vessel,  but,  before  it  could 
be  served,  she  had  left  this,  her  home  port,  and  did  not  return 
until  about  nine  months  after,  when  she  was  immediately 
arrested.  It  is  true  that  in  the  intervening  period  she  was 
engaged  in  transporting  rocks  between  the  Hudson  River  and 
the  Delaware,  passing  the  city  of  New  York  at  every  trip,  and 
that  twice  she  stopped  at  that  port  for  a  few  days.  But  it  is 
not  proved  that  these  facts  were  known  to  the  libellant.  The 
master  at  the  time  was  changed,  so  that  if  she  had  been 
reported  in  the  shipping  lists,  it  would  not  be  obvious  that  it 
was  the  same  vessel,  and  the  nature  of  her  employ- 
ment w^as  not  such  as  would  be  likely  *  to  bring  her  to  [*  212] 
the  notice  of  a  merchant.  These  circumstances  are 
certainly  not  strong  enough  to  justify  a  presumption  of  knowl- 
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edge  oa  the  part  of  the  libellant,  without  proof,  and  the  simple 
delay  of  nine  months,  under  the  existing  state  of  facts,  will 
not  create  a  bar  to  this  suit,  in  the  nature  of  a  prescription. 

K  the  lien  is  not  extinguished  by  prescription,  it  is  con- 
tended that  it  is  defeated  by  the  transfer ;  that  though  the 
vessel  might  be  still  liable  in  the  hands  of  the  original  owner, 
it  ceases  to  be,  in  the  hands  of  a  bond  fide  purchaser.  Every 
maritime  privilege,  says  Emcrigon,  carries  with  it  a  tacit  hy- 
pothecation. Tout  privilege  emporte  avec  soi  hypotheque  tacite, 
Contrais  a  la  Grosse,  ch.  12,  sect  2.  It  is  created  by  the 
operation  of  law,  without  any  concurring  act  on  the  part  of 
the  creditor,  and  attaches  itself  to  the  thing  bound,  from  the 
moment  that  the  debt  exists.  The  lien  or  right  of  the  libellant 
was  anterior  in  date  to  the  title  acquired  by  the  purchaser. 
Will  the  law  permit  this  right  to  be  defeated  by  a  sale,  with- 
out any  fault  or  negligence  on  his  part  ?  The  policy  of  the 
law,  in  allowing  to  the  shipper  a  privilege  against  the  vessel, 
is  to  give  him  additional  security.  He  may  wish  to  ship 
goods  in  a  vessel  with  whose  owner  he  is  unacquainted ;  or 
the  vessel  may  be  chartered  by  the  master  on  such  terms  that 
the  owner  would  not  be  responsible  for  his  acts,  and  the  mer- 
chant may  be  entirely  ignorant  of  the  terms  of  the  charter. 
In  favor  of  commerce,  the  law  allows  him  to  look  to  the  ves- 
sel herself  for  his  security.  If  at  did  not  allow  him  a  reason- 
able time  to  make  this  security  available,  if  it  could  be 
defeated  by  an  immediate  sale  of  the  vessel,  it  would  be 
usually  found  to  fail  precisely  on  those  occasions,  and  under 
those  circumstances,  which  are  the  principal  reasons  for  giving 
the  privilege  ;  that  is,  when  the  owner,  or  the  exercitor  under 
the  charter-party,  is  not,  in  point  of  property,  responsible. 

I  do  not  mean  to  deny,  if  a  privileged  creditor  remains 

silent  after  having  had  a  proper  opportunity  to  enforce  his 

lien,  and  suffers  the  vessel  to  be  sold  to  a  purchaser  without 

notice  of  the  claim,  that  he  may  forfeit  his  rights,  or 

[•  213]  may  be  considered  as  waiving  *  them,  and  as  relying  on 
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the  persona]  responsibility  of  the  master  and  owner.  On  the 
contrary, It  appears  to  me  that  any  considerable  delay  must 
endanger  his  lien.  Bat  in  the  present  case,  nothing  of  this 
kind  has  occurred.  The  shipper  has  used  all  the  diligence 
practicable,  and  has  proceeded  to  enforce  his  right  at  the  earli- 
est opportunity.  Under  these  circumstances,  my  opinion  is 
that  the  purchaser  took  the  vessel  cum  onere.  If  this  is  a  cor- 
rect view  of  the  case,  it  applies  as  well  to  the  second  purchaser 
as  the  first. 

It  was  strongly  urged  at  the  argument  that  the  sales  were 
not  bond  fide^  but  made  with  a  view  of  withdrawing  the 
property  from  the  reach  of  the  libellant.  I  do  not  place  my 
opinion  on  this  ground ;  but  the  evidence  is  entitled  to  much 
consideration  in  another  point  of  view.  Admitting  that  the 
sale  was  bond  fide^  and  not  colorable  merely,  the  case  of  the 
respondent  will  not  be  strengthened  if  it  appears  that  he  pur- 
chased with  notice  of  the  claim,  and  of  the  vessel's  liability. 
The  first  transfer,  to  Jones,  was  to  the  son-in-law  of  the  owner. 
Before  this  sale,  the  consignee  gave  notice  to  the  master  that 
the  vessel  would  be  held  to  answer  for  the  damages.  The 
knowledge  of  this  is  not  indeed,  by  the  evidence,  brought 
home  with  certainty  to  the  purchaser,  but  the  presumption  is 
very  strong  that  he  knew  of  the  misfortune  that  had  occurred 
on  the  voyage.  On  the  return  of  the  vessel  to  this  port,  in 
December,  Jones,  who  went  in  her  as  master,  left  her  at  Bos- 
ton and  returned  by  land,  and,  before  her  arrival,  transferred 
the  vessel,  with  evident  marks  of  precipitation,  to  his  brother- 
in-law,  Scott,  the  present  claimant  As  both  the  owner  and 
the  master,  at  the  time  when  the  loss  happened,  were  insolvent, 
these  proceedings  are  naturally  cWculated  to  create  a  suspicion 
that  the  intention  of  the  libellant,  to  look  to  the  vessel  for  his 
damages,  was  understood  by  the  parties,  and  that  these  trans- 
fers were  made  with  a  view  of  embarrassing  him  in  his 
remedy;  and  these  suspicions  are  raised  into  a  presumption, 
when  it  is  observed  that  the  claimant,  in  his  answer,  has  not 
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denied  his  knowledge  of  the  existence  of  this  claim.  It  is 
trae,  that  silence  is  not  to  be  taken  as  a  c6nfession, 
[•214]  but  it  is 'equally  true  that  it  is  not  a  denial.  Qui 
iacet  turn  tUique  fatetur^  verum  est  tamen  cum  non 
negare.  Dig.  50,  18,  142,  And  in  a  case  where  a  denial 
might  be  of  some  importance  to  a  party,  and  when  it  might 
well  be  interposed,  his  silence,  though  not  construed  into 
proof  against  him,  leaves  all  the  facts  which  have  a  tendency 
to  raise  a  presumption  of  his  knowledge,  pressing  upon  his 
case  with  their  full  weight 


United  States  r.  Chaloner. 

The  2l8t  section  of  the  Post  Office  Act  of  March  3, 1825,  which  prohibits 
persons  concerned  in  carrying  the  mail,  from  carrying  letters  or  packets, 
does  not  prohibit  their  carr}'ing  a  package  containing  executions,  and  noth- 
ing else.  By  the  term  packet,  in  this  section,  is  meant  a  packet  containing 
letters,  and  not  a  package  containing  other  articles. 

June  Term^  1831.  —  This  was  a  suit  brought  by  the  United 
States  to  recover  a  penalty  of  fifty  dollars  against  the  defend- 
ant, for  an  alleged  violation  of  the  act  of  Congress  of  March 
3,  1825,  entitled  "  An  Act  regulalijig  the  Post-  Office  establish' , 
mentP  It  was  submitted  to  the  decision  of  the  court  on  the 
following  agreed  statement  of  facts.  "  That  the  defendant 
w&s  a  mail  carrier  from  Machias,  through  Eastport,  to  Calais, 
and  that  on  the  day  specified,  his  driver  took  from  Eastport 
certain  packages,  containing  executions,  and  nothing  else,  and 
carried  and  delivered  them  to  the  persons  at  Calais  named  in 
the  writ  — judgment  to  be  entered  in  favor  of  the  United 
States,  if  in  the  opinion  of  the  court,  the  action,  on  these 
facts,  is  maintainable  —  and  if  not,  then  for  the  defendant." 
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The  case  was  argued  by  the  District  Attorney,  for  the 
United  States,  and  George  W,  Pierce^  for  the  defendant. 

*  Wake,  District  Judge.  [*  21 5] 

This  action  is  brought  to  recover  a  penalty  under  the 
21st  section  of  the  Post-Office  Act  of  March  3, 1825,  ch.  275. 
The  terms  of  the  penal  clause  are  that,  "  if  any  person  concerned 
in  carrying  the  mail  of  the  United  States,  shall  collect,  receive, 
or  carry  any  letter  or  packet,  or  shall  cause  or  procure  the 
same  to  be  done,  contrary  to  this  act,  every  such  offender  shall 
forfeit  and  pay,  for  every  such  offence,  a  sura  not  exceeding 
fifty  dollars."  This  section  contains  no  description  of  the 
oflfence.  It  is  the  naked  enactment  of  a  penalty,  and  the 
nature  of  those  acts  by  which  it  is  incurred  must  be  sought  in 
other  provisions  of  the  law. 

The  20th  section  of  the  act  directs  the  mail  carriers,  on  re- 
ceiving any  way  letters,  and  they  are  bound  to  receive  them  if 
presented  at  a  greater  distance  than  one  mile  from  a  post- 
oflSce,  to  deliver  them  at  the  first  post-ojBice  at  which  they 
shall  afterwards  arrive.  It  was  not  contended  that  these  pack- 
ages which  contained  executions  and  nothing  else,  without 
any  letter  accompanying  them,  fall  within  the  letter  of  this  sec- 
tion. 

The  14th  section  provides,  "  That  no  stage  or  other  vehicle 
which  regularly  performs  trips  on  a  post-road,  or  a  road  par- 
allel to  it,  shall  carry  letters,  nor  shall  any  packet-boat  or  other 
vessel  which  regularly  plies  on  a  water  declared  to  be  a  post- 
road,  except  such  as  relate  to  some  part  of  the  cargo.  For 
a  violation  of  this  provision,  the  owner  of  the  carriage  or 
other  vehicle  or  vessel  shall  incur  the  penalty  of  fifty  dollars." 
The  prohibitive  words  of  the  section  apply  to  all  carriages  of 
whatever  kind  which  perform  regular  trips  on  a  post-road,  and 
must  be  understood  to  include  carriages  employed  under  con- 
tracts with  the  postmaster-general,  for  carrying  the  mails,  as 
well  as  others  •  not  so  employed.    But  the  prohibition  is  re- 
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stricted  to  the  carrying  of  letters.  There  is  nothing  in  this 
section  which,  taken  at  the  letter,  renders  it  unlawful  for  a 
mail  or  other  coach  to  carry  packets.  It  is,  however,  contended 
that  this  section  is  to  be  interpreted  in  connection  with  the 
21st,  and  other  parts  of  the  act,  and  that  by  the  true 
[•216]  construction  of  the  •law,  taken  in  all  its  parts,  packets 
as  well  as  letters  are  included  within  the  prohibition. 
By  the  21st  section,  a  penalty  is  incurred  by  carrying  packets, 
and  unless  the  prohibition  of  the  19th  is  extended  to  packets, 
this  word  in  the  21st  will  become  inoperative.  Packets  also 
are,  it  is  said,  as  much  within  the  reason  of  the  act,  as  much 
within  the  mischief  intended  to  be  prevented,  as  letters.  If  by 
simply  including  two  or  more  letters  in  one  envelop,  the  law 
may  be  eluded,  the  whole  policy  of  this  section  of  the  act 
may  be  defeated  and  the  prohibitory  clause  rendered  a  dead 
letter.  The  intention  of  the  law  is,  to  prohibit  the  conveyance, 
especially  in  the  mail  coach,  of  all  letters  and  packets  which 
may  by  law  be  carried  in  the  mail,  which  includes  all  packets, 
of  whatever  description,  weighing  not  more  than  three  pounds. 
Section  13.  The  6th  section  is  referred  to  in  support  of  this 
view  of  the  law.  That  directs  every  master  or  manager  of  a 
steamboat  which  shall  pass  from  one  port  or  place  to  another 
port  or  place  in  the  United  States  where  a  post-office  is  estab- 
lished, to  deliver  all  letters  and  packets  addressed  to  a  resident 
of  such  place,  to  the  postmaster  there,  under  a  penalty  of  thirty 
dollars.  Why  should  a  steamboat  be  required  to  pass  packets 
through  the  post-office,*  if  a  stage  is  not  ?  The  reason  is  ap- 
parently quite  as  strong  in  the  latter  case  as  in  the  former. 

The  answer  given  to  this  argument  by  the  counsel  for  the 
defendant  is,  that  in  the  penal  clause  of  the  21st  section,  on 
which  this  action  is  founded,  the  meaning  of  the  word  packet 
is  restricted  to  packets  of  a  single  kind,  that  is,  those  which 
contain  letters.  It  is  very  clear  that  the  word  is  not  uniformly, 
or  indeed  most  usually,  taken  in  this  restricted  sense,  in  the 
act.     In  the  13th  section,  which  establishes  the  rat€s  of  post- 
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ages,  packets  are  mentioned  containing  four  or  more  pieces  of 
paper,  or  one  or  more  other  articles^  and  are  charged  with 
quadruple  the  postage  of  a  single  letter ;  and  in  the  21st  sec- 
tion, the  word  occurs  four  times  where  it  is  manifest  that  the 
meaning  cannot  be  restricted  to  packets  of  letters.  Packets 
containing  articles  of  any  description  may  be  con- 
veyed in  the* mail,  provided  their  weight  does  not  [•217] 
exceed  three  pounds.  The  argument  for  the  plaintiff 
is,  that  wherever  the  word  is  used  without  qualification,  it  is 
to  be  taken  in  its  most  general  sense,  and  that  when  the  mean- 
ing is  intended  to  be  restricted  to  packets  of  letters,  the  quali- 
fying word,  letters,  is  used,  as  in  the  6th  and  13th  sections. 

Admitting  this  to  be  the  true  construction  of  the  statute  — 
and  if  it  be  not  conceded,  I  think  it  would  be  difficult  to  main- 
tain it  —  it  will  still  remain  true  that  the  court,  to  inflict  the 
penalty  in  this  case,  must  extend,  by  implication,  the  opera- 
tion of  the  19th  section.  Packets  are  not  within  the  words  of 
the  prohibition,  at  least  packets  containing  other  articles  than 
letters.  A  packet  containing,  in  an  envelop,  several  letters,  is 
clearly  within  the  intention  of  the  act,  and  I  think  fairly 
within  the  letter.  But  this  question  is  not  before  the  court,  as 
it  is  admitted  that  the  packets,  in  this  case,  did  not  contain 
letters.  But  it  appears  to  me  that  instead  of  interpolating 
the  word  packet,  in  the  19th  section,  to  make  this  conform  to 
the  6th,  the  ordinary  rules  for  the  interpretation  of  penal 
statutes  would  lead  us  to  restrict  the  meaning  of  the  term  in 
the  6th  section,  to  packets  of  letters.  That  this  is  the  true 
meaning  of  the  term  in  this  section,  and  not  a  mere  juridical 
refinement  to  curtail  the  operation  of  a  penalty,  appears  to  be 
morally  certain  from  the  last  clause  of  Hie  section.  In  the 
first  clause,  the  master  of  a  steamboat  is  required  to  deliver  all 
letters  and  packets  to  the  postmaster,  on  his  arrival  at  a  place 
where  there  is  a  post-office,  and  in  the  last  clause  it  is  provided 
that  every  person  employed  on  board  any  steamboat  shall 
deliver  every  letter  and  packet  of  letters  intrusted  to  such  per- 

19 
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Bon,  to  the  master,  for  the  purpose  of  being  delivered  to  the 
postmaster.  Here  the  persons  employed  on  board  of  a  steam- 
boat, other  than  the  master,  are  required  to  deliver  to  him  only- 
such  packets  as  contain  letters.  All  other  packets,  therefore, 
they  are  permitted  to  take  charge  of  and  deliver,  without 
passing  them  through  the  post-office.  If  the  owner  may  do 
this,  why  should  the  master  be  prohibited  from  it?  The 
language  of  the  last  clause  ought  to  be  taken  as  the 
[•  218]  interpretation  of  the  word  in  the  first,  *  where  it  is 
used  without  qualification.  This  construction  of  the 
6th  section  renders  the  prohibition  of  •that,  coextensive  with 
that  of  the  19th,  and  by  interpreting  the  word  packet  in  the 
21st,  to  mean  packet  of  letters,  it  places  all  the  parts  of  the 
statute  in  harmony  with  each  other.  It  appefbrs  to  me  that 
this  interpretation  coincides  with  the  policy,  and  fulfils  all  the 
intentions  of  the  law.  It  can  hardly  be  supposed  to  be  the 
intention  of  the  legislature  to  impose  a  charge  of  postage  on 
all  small  packets  which  it  may  be  convenient  for  the  citizens 
to  transmit  from  place  to  place  in  stages  and  steamboats ;  at 
the  same  time,  when  the  owners  choose  the  conveyance  by 
mail  as  most  certain,  or  most  safe,  they  are  protected  while  in 
the  mail  by  the  same  penalties,  and  charged  with  the  same 
postage  as  letters. 

This  view  of  the  law  is  confirmed  by  compairing  the  19th 
section  with  the  corresponding  section  in  the  previous  post- 
office  laws.  It  is  taken,  but  with  material  alterations,  from 
the  16th  section  of  the  act  of  1810,  ch.  64.  This  provides  that 
if  any  other  person  than  the  postmaster-general,  or  the  person 
by  him  employed,  shall  be  concerned  in  setting  up  any  horse 
or  foot  post,  stage|i&c.,  on  any  established  post-road,  or  one 
parallel  or  adjacent  to  it,  or  from  one  post  town  to  another,  or 
any  packet-boat  or  other  vessel,  to  ply  regularly  from  one  place 
to  another,  between  which  a  regular  communication  by  water 
shall  be  established  by  the  United  States,  and  shall  receive  and 
carry  any  letter  or  pockety  other  than  newspapers^  magazines^  or 
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pamphlets^  the  owner  shall  forfeit  for  every  offence  the  sum  of 
fifty  dollars.  This  section  of  the  act  of  1810  is  borrowed 
•without  alteration  from  the  12th  section  of  the  act  of  1799, 
ch.  149 ;  and  that  again  from  the  14th  section  of  the  act  of 
1794,  ch.  23 ;  and  this,  with  unimportant  alterations  from  the 
first  general  act  regulating  the  post-office  establishment,  in 
1792,  ch.  14.  From  the  commencement  of  the  post-office 
establishment,  or  rather  from  the  date  of  the  act  of  1792,  it 
has  been  unlawful  for  stages  performing  regular  trips  on  a 
post-road,  to  carry  from  place  to  place  any  other  packets 
than  those  containing  newspapers,  magazines,  or 
pamphlets.  *  In  the  revision  of  these  laws  by  the  act  of  [*  219] 
1825,  the  word  packet  is  dropped.  There  appears  to 
be  no  reason  to  doubt  that  it  was  omitted  ex  industria^  and 
not  unlikely  for  the  purpose  of  making  law  conform  to  what 
is  understood  to  have  been  fhe  universal  usage  from  the  first 
existence  of  the  post-office  establishment.  At  all  times  the 
stages  have  been  accustomed  to  carry,  for  the  citizens  living  on 
mail  routes,  small  packages  of  merchandise.  This  practice  is 
of  very  considerable  convenience  to  the  citizens ;  it  can  impair 
but  in  a  small  degree  the  revenue  of  the  post-office,  for  if 
these  packages  were  charged  with  postage  they  would  ordi- 
narily not  be  sent  by  the  stages,  and  it  does  not,  therefore,  ap- 
pear to  be  opposed  to  the  policy  of  the  law.  On  the  facts 
agreed  on  in  the  case,  my  opinion  is  that  judgment  must  be 
rendered  for  the  defendant. 
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The  master  has  the  sole  and  exclusive  command  on  board  the  vessel,  and  tiie 
inferior  officers,  as  well  as  the  common  sailors,  are  bound  to  obey  his  law- 
ful commands. 

When  the  mate,  in  obedience  to  the^  orders  of  the  master,  assists  him  in  in- 
flicting punishment  on  a  seaman,  he  will  not  be  held  responsible  as  a  joint 
trespasser,  unless  the  punishment  is  obviously  and  grossly  excessive  and 
unjust. 

When  it  is  apparent  that  punishmept  is  merited,  the  court  will  not  undertake 
to  adjust  very  exactly,  according  to  its  own  ideas  of  fitness  and  propriety, 
the  balance  between  the  gravity  of  the  offence  and  the  quantum  of  punish- 
ment, and  will  not  award  damages  unless  the  punishment  is  manifestly 
excessive. 

The  provisions  of  the  ancient  sea  laws  on  the  authority  of  the  master  to  punish 
seamen. 

September  27^A,  1831.  —  This  was  a  libel  against  the  master 
and  mate  of  the  barque  Argo,  for  an  assault  and  battery  of 

the  libellant,  while  the  barque  was  in  the  port  of 
[•220]   Matanzas,   in   the  •island   of    Cuba.     The   material 

facts  are  that  on  or  about  the  25th  of  July,  in  the 
evening,  the  libellant  was  sent  in  the  boat  with  Williams, 
another  of  the  crew,  for  the  captain,  who  had  been  spending 
the  evening  on  board  the  Eastern  Star,  another  Portland  ves- 
sel lying  in  the  harbor.  No  difficulty  occurred  until  the  boat 
came  near  the  Argo,  when,  as  she  was  coming  along-side,  the 
captain  called  out  to  unrow,  or  take  in  the  oars.  The  libel- 
lant, who  sat  in  the  after  seat,  in  taking  in  his  oar,  turned  the 
blade  aft,  on  which  the  master,  speaking  to  him  in  a  loud  and 
passionate  tone  of  voice,  called  him  a  rascal,  and  asked  him 
why  he  did  not  turn  the  blade  forward.  The  libellant  replied 
that  the  boat  was  i^o  near  the  vessel  that  it  was  impossible. 
On  this  the  captain  rejoined,  that  if  he  did  not  turn  the  blade 
forward,  he  would  beat  out  his  brains  with  the  tilleh  The 
libellant  made  some  answer,  the  words  of  which  are  not  testi- 
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fied  to,  but  it  is  described  by  the  witnesses  as  being  temperate 
and  not  of  an  irritating  character,  whereupon  the  captain  gave 
him  a  blow,  and  the  libellant  cried  out  murder.  The  captain 
then  seized  him,  and  a  scuffle  ensued,  during  which  the  cap- 
tain gave  the  libellant  several  blows  with  his  hand  or  fist,  and 
lost  his  hat  overboard.  Up  to  the  time  when  the  scuffle  took 
place,  the  only  witness*  in  the  boat  was  Williams,  but  at  this 
time  the  mate  came  on  board.  The  first  that  he  saw  was 
Butler  hold  of  the  captain,  apparently  pressing  over  the  stern 
of  the  boat.  The  captain  seized  him  by  the  head,  and  pulled 
it  down  between  his  knees,  on  which  Butler  again  sung  out 
murder.  The  mate  asked  him  what  he  was  about,  and  Butler 
replied,  will  you  see  me  abused  ?  The  captain  went  up  the 
steps  first,  and  as  soon  as  he  was  on  deck,  stripped  off  his 
coat  and  took  a  rope,  and  as  Butler  was  coming  up,  made 
several  passes  at  him  with  the  rope,  which  Butler  dodged,  and 
made  his  escape  on  deck.  At  this  time  the  crew  had  gathered 
around,  and  witnessed  the  remainder  of  the  affair.  The  ac- 
counts which  the  different  witnesses  now  give,  though  varying 
in  some  particulars,  agree  in  substance.  Some  of  the  wit- 
nesses say  that  after  Butler  was  on  deck,  he  "  squared 
away,"  *  that  is,  as  the  phrase  is  explained,  he  held  up  [*  221] 
his  hands  towards  the  captain,  and  put  himself  in  an 
attitude  to  attack  him;  others  say  that  his  attitude  was  that 
of  defence,  and  to  ward  off  the  blows  of  the  captain,  who  still 
threatened  him  with  the  rope.  The  captain  advanced  and  made 
a  pass  at  Butler  with  his  fist,  when  he  turned  and  fled,  and  in 
running,  hit  his  leg  against  the  windlass  and  he  fell.  The  cap- 
tain pursued  him,  and  sprang  upon  him  as  he  fell,  held  him 
down  and  kicked  him  a  number  of  times  about  the  head  and 
breast.  The  crew  collected  around,  and  one  or  two  of  them 
remonstrated  with  the  captain,  and  told  him  that  he  ought  not 
to  kick  Butler  in  the  face.  The  mate  came  up,  and  ordered 
the  men  to  stand  off  and  let  the  captain  do  as  he  pleased,  and, 
on  the  captain's  order,  brought  the  irons  and  put  them  on,  while 
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the  captain  held  him.  Butler  was  then  ordered  to  the  main 
hatch,  and  the  captain  went  below  to  supper.  When  he  came 
up,  he  found  Butler  at  the  main  hatch,  with  his  hands  before 
him,  which  had  been  ironed  behind.  He  again  ordered  them 
behind.  At  this  time,  according  to  the  testimony  of  the  mate, 
the  captain  said  to  Butler,  "  I'll  teach  you  to  clench  me  in  the 
boat,"  —  to  which  Butler  replied,  that  he  did  nothing  but 
defend  himself.  The  captain  rejoined,  "I'll  teach  you  to 
defend  yourself,''  and  gave  him  a  blow  with  a  rope ;  other 
witnesses  say  that  he  gave  him  several  blows.  The  captain 
then  lashed  him  to  the  ring-bolt  of  the  main  hatch,  and  in 
doing  it,  drew  tRe  rope  with  such  violence  around  his  arms  as 
to  give  a  good  deal  of  pain,  and  though,  some  time  after,  it 
was  loosened  by  one  of  the  men,  the  marks  remained  several 
days.  He  received  several  wounds  also  on  the  back,  at  the 
windlass,  which  he  showed  to  the  crew  three  or  four  days 
afterwards,  and  which  were  then  black  and  blue.  He  re- 
mained lashed  to  the  ring-bolt  three  or  four  hours,  when  he 
was  relieved  by  one  of  the  men  on  the  watch,  and  in  the 
morning  the  captain  ordered  his  irons  to  be  taken  off. 

The  case  was  argued  very  much  at  large  by  Neal^  for  the 
libellant,  and  Atulerson^  for  the  defendant. 

[•222]       •  Ware,  District  Judge. 

This  case  has  been  earnestly  and  eloquently  argued, 
both  for  the  libellant  and  respondent,  with  an  apparent,  and  I 
doubt  not  a  real  conviction,  on  both  sides,  of  the  justice  of 
their  cause.  It  is  not  surprising  that  the  court,  bound  to  pre- 
serve an  even  and  well-balanced  judgment,  should  see  it  in  a 
light  somewhat  different  from  that  in  which  it  is  viewed  by 
either  of  the  parties,  and  as  the  counsel  on  both  sides  have 
expressed  a  wish  that  I  should  give  a  written  opinion,  and 
explain  the  principles  by  which  such  cases  are  governed,  I 
^^Qiore  at  large  than  would  seem  to  be  re- 
l  or  importance  of  the  case. 
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The  libel  was  originally  brought  against  the  master  and  the 
mate.  In  the  progress  of  the  case,  and  after  the  evidence  was 
out  in  support  of  the  libel,  the  respondent's  counsel  moved  to 
dismiss  the  libel  as  against  the  mate,  in  order  to  introduce 
him  as  a  witness  in  favor  of  the  master,  on  the  ground  that, 
on  the  libellant's  own  showing,  there  was  no  sufficient  evi- 
dence to  charge  him  as  a  trespasser.  It  was  opposed  on  the 
ground  that,  by  the  common  law,  he  who  assists  another  to 
commit  a  trespass,  is  held  as  a  joint  trespasser.  But  this  case 
is  governed,  not  by  the  rules  of  the  common,  but  of  the  marine 
law.  By  the  maritime  law,  the  captain  has  all  the  authority 
of  command  on  board  the  vessel,  and  the  inferior  officers  as 
well  as  the  common  seamen  are  bound  to  obey  his  orders.  It 
is  not,  however,  intended  to  be  said  that  they  are  bound  to 
obey  all  his  orders,  whether  lawful  or  not.  In  the  case  put  at 
the  bar,  if  the  captain  was  proceeding  to  inflict,  in  a  cruel  and 
ferocious  spirit,  a  punishment  of  extraordinary  severity,  obvi- 
ously not  necessary  for  the  preservation  of  subordination  and 
discipline  in  the  crew,  and  loss  of  life,  or  other  serious  injury 
should  ensue,  no  doubt  the  mate  or  any  of  the  crew  who 
should  aid  in  such  excesses,  though  in  obedience  to  the  cap- 
tain's orders,  might  render  himself  jointly  responsible  for  the 
consequences.  The  present,  however,  is  not  such  a  case.  And 
in  order  to  render  the  mate  civilly  responsible  with  the  cap- 
tain for  damage,  when^he  is  acting  under  the  immedi- 
ate *  orders  of  his  superior,  there  must  be  such  a  [*223] 
manifest  and  gross  excess  of  punishment,  such  marks 
of  cruelty  and  passion,  that  every  cool  and  impartial  by- 
stander would  cry  out  on  the  injustice  and  cruelty  of  the 
punishment.  In  putting  on  the  irons,  the  mate  acted  only  in 
obedience  to  the  express  orders  of  the  captain,  and  to  have 
justified  his  refusal  to  obey,  the  case  must  have  been  one  of 
manifest  and  gross  oppression.  Disobedience  is  held  by  the 
maritime  law  as  an  offence  of  the  gravest  and  most  danger- 
ous character.     The  nature  of  the  service,«nd  the  character  of 
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those  employed  in  it,  renders  it  necessary,  for  the  safety  of  the 
property  and  lives  committed  to  the  uncertainties  of  a  danger- 
ous and  treacherous  element,  exposed  to  risks  requiring  in  many 
cases  extraordinary  promptitude  of  decision  and  action,  that  the 
captain  should  be  intrusted  with  a  large  measure  of  discretion- 
ary authority.  The  hazards  encountered  are  often  of  such  a 
nature  as  do  not  admit  of  being  met  by  the  slow  process  of 
deliberation.  If  the  captain  was  bound  to  consult  the  crew,  or 
even  his  inferior  officers,  in  emergencies,  the  mischief  would  be 
accomplished  before  the  debate  was  brought  to  a  close,  and  the 
ship,  with  the  crew,  would  be  irretrievably  lost  before  the  opin- 
ions could  be  collected  on  the  best  mode  of  warding  off  the 
danger. 

The  necessities  of  the  service  require  a  promptness  of  action 
in  emergencies  that  excludes  the  possibility  of  acting  under 
the  deliberative  direction  of  several  minds,  and  the  law,  there- 
fore, finding  it  necessary  to  invest  the  captain  with  a  dictator- 
ship to  meet  emergencies,  to  preserve  uniformity  of  govern- 
ment, very  properly  gives  him  the  entire  authority  of  command, 
in  all  cases;  but  it  enjoins  on  him  the  moderate  and  prudent 
use  of  his  authority,  and  holds  him  strictly  responsible  for  the 
abuse  of  his  high  powers.  In  some  instances,  the  old  sea 
laws  require  him,  before  acting,  to  consult  with  his  officers,  as 
.in  the  case  of  jettison  rendered  necessary  by  stress  of  weather, 
and  by  the  French  Ordonnance  he  is  required  to  take  the 
advice  of  his  mate  and  pilot  before  inflicting  punishment  on 

any  of  his  men ;  but  with  the  exception  of  particular 
[•224]  cases,  *  specially  taken  out  of  the  general  rule,  the 

whole  authority  of  command  is  invested  in  the  cap- 
tain ;  and  these  excepijfens  have  never  been  understood  to  be 
incorporated  into  the  maritime  law  of  this  country.  The  cir- 
cunjstances  of  this  case  are  not  such  as,  in  my  judgment,  to 
justify  the  mate  in  a  refusal  to  obey  the  orders  of  the  captain, 
and  the  libel,  as  against  him,  is  therefore  dismissed. 

The  captain's  c^e  stands  on  different  ground  from  that  of 
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the  mate.  Though  the  mate  might  not  be  justified  in  refusing 
to  obey  the  captain  when  he  ordered  him  to  bring  and  put  on 
the  irons,  the  captain  himself,  in  proceeding  to  inflict  the  pun- 
ishment, did  it  under  his  responsibility  to  the  laws  of  his 
country. 

By  the  common,  as  well  as  the  marine  law,  the  master  has 
authority  over  the  mariners  on  board  his  vessel,  and  they  are 
bound  to  obey  all  his  lawful  commands.  In  cases  of  dis- 
orderly and  disobedient  conduct,  he  may  lawfully  correct  them 
in  a  moderate  and  reasonable  manner ;  and  this  rule  of  tem- 
perance and  moderation  in  punishment  must  necessarily  de- 
pend on  the  particular  circumstances  of  each  case.  The 
urgency  of  the  occasion,  the  temper  and  conduct  of  the  cul- 
pable party,  the  dispositions,  state  of  discipline,  and  habits  of 
obedience  of  the  crew,  all  are  elements  of  the  case,  and  may 
go  to  justify  a  greater  or  less  degree  of  severity  in  the  punish- 
ment. The  object  of  granting  the  authority  to  the  master  is 
to  enable  him  to  maintain  his  command  and  to  preserve  dis- 
cipline and  subordination  on  board  his  vessel ;  and  to  do  this, 
he  must  have  the  power  to  enforce  habits  of  obedience  and  a 
respectful  demeanor  of  the  crew  towards  himself. 

As  the  law,  in  giving  the  rule^  is  unavoidably  restricted  to 
general  and  comprehensive  terms,  allowing  a  great  latitude  of 
discretion  in  its  application  to  individual  cases,  it  may  be  worth 
the  while  to  enter  into  some  detail  to  show  how  this  subject  of 
maritime  police  has  been  viewed  by  the  old  sea  ordinances, 
and  by  the  text  writers  on  maritime  law,  to  see  in  what  terms 
the  rule  itself  is  announced,  and  what  is  the  general  spirit  and 
tone  of  the  most  enlightened  jurisprudence  with  re- 
spect to  its  application  in  practice.  The  •similarity  [*225] 
of  occupation  and  circumstances  in  life,  has  produced 
a  great  resemblance  of  manners  and  habits  among  seamen  in 
all  maritime  countries. 

It  has  been  remarked  that  the  framers  of  ancient  maritime 
ordinances  seem  studiously  to  have  avoided  the  mention  of 
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this  power  of  the  master  to  inflict  punishment  on  his  men. 
The  Consulate  of  the  Sea  says  that  the  seaman  is  bound  to 
obey  all  the  orders  of  the  master  and  mate,  relating  to  the  ser- 
vice of  the  ship ;  that  a  seaman  who  shall  have  a  quarrel  with 
the  master  shall  lose  half  his  wages,  as  well  as  his  pacotiUe  on 
board,  and  be  expelled  from  the  vessel ;  and  if  he  shall  employ 
arms  against  the  master,  the  other  seamen  shall  seize  and  bind 
him,  put  him  in  prison,  and  deliver  him  into  the  hands  of  jus- 
tice. If  he  strikes  his  master,  he  shall  be  considered  as  a  per- 
jured traitor,  and  forfeit  all  he  has.  The  seamen  also  ought 
to  bear  with  the  master  if  he  uses  towards  him  reproachful 
language  ;  and  if  the  master  makes  an  assault  upon  him,  he 
ought  to  fly  to  the  prow  and  put  himself  in  the  chains,  and  if 
the  master  follows  him,  he  ought  to  retreat  to  the  other  side, 
but  if  the  master  still  pursues  him,  then  he  may  call  witnesses 
and  stand  upon  his  defence,  for  the  master  cannot  pass  the 
chains.  Ch.  162-165.  The  Laws  of  Oleron  direct  the  mas- 
ter to  preserve  the  peace  among  his  crew,  and  reconcile  their 
differences.  If  one  seaman  gives  another  the  lie,  he  shall  pay 
a  fine  of  four  deniers  before  he  is  admitted  to  the  common 
table.  If  the' lie  is  given  to  the  master,  the  penalty  is  double; 
and  the  master  who  gives  the  lie  to  a  seaman  is  subject  to  the 
same  penalty.  If  the  master  strikes  a  seaman,  he  ought  to 
bear  the  first  blow,  but  if  the  master  repeats  it,  he  may  defend 
himself.  *  He  who  first  strikes  the  master  shall  pay  a  fine  of 
one  hundred  sous  or  lose  his  hand,  at  his  option  —  a  strange 
punishment,  but  one  which  appears  to  have  been  very  common 
in  the  legislation  of  the  middle  ages.  If  any  dispute  arises 
between  the  master  and  a  seaman  the  master  cannot  discharge 
him  until  he  has  denied  him  his  mess  at  three  consecutive 

meals.  But  if  the  seaman  repents,  and  offers  to  repair 
[•  226]  his  fault  to  the  satisfaction  of  the  crew,  *  the  master 

is  bound  to  pardon  him  and  receive  him  into  favor, 
and  if  he  does  not,  but  discharges  him,  the  seaman  may  follow 
the  vessel  to  her  port  of  discharge,  and  recover  his  whole 
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wages  to  the  termination  of  the  voyage.  Ed,  Pardessus,  arts. 
12,  14.  "  The  master,"  says  Cleirac,  "  ought  to  treat  his  men 
kindly,  and  not  use  towards  them  irritating  and  injurious  lan- 
guage ;  and  if  any  dispute  or  quarrel  arises,  before  discharg- 
ing a  riotous  and  disorderly  man,  he  ought  to  permit  him  to 
remain  a  day  and  a  half  on  board,  or  during  time  of  three 
meals,  that  he  may  have  time  to  sleep  upon  his  offence,  and  if 
in  that  time  he  acknowledges  his  fault,  offers  to  repair  it,  and 
submit  to  the  judgment  of  the  rest  of  the  crew,  the  master  is 
bound  to  accept  the  satisfaction."  Cleirac  sur  Jugemens 
d?  Oleran,  art.  13.  The  early  maritime  legislation  of  the  Low 
Countries,  under  the  name  of  the  Jugemens  de  Damme,  or 
Laws  of  Westcapelle,  is  copied  from  the  Boles  of  Oleron, 
which  appear  to  have  been  received  as  a  sort  of  common  law 
in  all  the  western  ports  of  Europe.  The  provisions  which 
have  been  mentioned,  relating  to  the  powers  and  duties  of  the 
master  to  maintain  discipline  and  subordination  on  board  the 
vessel,  are  transcribed  for  the  government  of  their  mercantile 
marine,  without  alteration.  Arts.  12-14.  The  Ordinance  of 
"Wisbuy  contains  substantially  the  same  provisions  with  the 
Judgments  of  Oleron.  It  requires  a  seaman  to  submit  to  one 
blow  from  the  master,  but  authorizes  him  to  defend  himself  if 
it  is  repeated.  It  prohibits  the  master  from  expelling  a  sea- 
man from  his  ship  until  he  has  denied  him  his  mess,  and  re- 
quires him  to  pardon  him  if  the  man  offers  reparation  for  his 
fault  to  the  satisfaction  of  the  rest  of  the  crew.  Ed,  Pardes- 
%us,  arts.  26-28.  By  the  Laws  of  the  Hanse  towns,  if  a  sea- 
man is  guilty  of  insolence  or  unfaithfulness  to  the  master, 
which  shall  be  proved  by  the  testimony  of  two  of  the  crew,  he 
may  put  him  ashore  if  the  master  thinks  proper,  provided  it  is 
in  an  inhabited  place,  and  the  rest  of  the  crew  are  bound  to 
continue  to  do  their  duty,  under  the  penalty  of  losing  their 
wages,  and  a  more  severe  punishment  to  be  inflicted  by 
a  magistrate.  Recesj  1591,  art.  30,  Ed.  Pardessus, 
•  Reces,  1614,  tit  3,  art.  8.    «  Yet  this  punishment,"  [^227] 
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says  Kuricke,  "  is  not  to  be  inflicted  for  common,  but  only  for 
highly  aggravated  offences."  Comm.  in  Jus.  Hans.  tit.  3,  art 
8,  p.  709,  710.  The  Ordinance  of  Charles  V.  for  the  Nether- 
lands, 1551,  requires  the  subordinate  officers  and  the  seamen 
to  be  obedient  to  all  the  orders  of  the  master,  and  whoever  is 
guilty  of  disobedience,  mutiny,  or  neglect  of  duty,  is  liable  to 
be  punished  by  a  fine  of  six  Carolines,  one  half  to  go  to  the 
public  treasury,  and  one  half  to  the  master ;  and  if  their  dis- 
obedience has  been  accompanied  with  grave  offences,  they  are 
liable  to  a  severer  punishment,  even  capital,  according  to  the 
aggravation  of  the  offence,  but  the  punishment  is  to  be  in- 
flicted, it  is  apparent,  not  by  the  order  of  the  master,  but  by 
that  of  the  magistrate.     Arts.  1,  2,  3, 10. 

One  cannot  avoid  observing  how  careful  all  these  laws  are, 
in  avoiding  the  direct  mention  of  any  legal  authority  of  the 
captain  to  correct,  by  corporal  chastisement,  the  misbehavior 
of  mariners.  But  though  not  directly  mentioned,  it  seems 
either  to  have  been  inferred,  or  to  have  become  silently  estab- 
lished, by  usage.  Casa  Regis,  as  he  is  quoted  by  Valin,  says 
that  the  master  has  but  a  moderate  authority  for  discipline  over 
his  men,  extending  but  to  a  slight  chastisement,  for  the  pur- 
pose of  correcting  their  insolence,  immorality,  or  licentious- 
ness, such  as  a  parent  has  over  his  children,  or  the  master  over 
his  servants.     1  Valin,  449. 

The  Ordonnance  of  Louis  XIV.  has  a  particular  article  on  i 

this  subject.     It  authorizes  the  captain,  by  the  advice  of  the  ' 

mate  and  pilot,  to  punish  mutinous,  drunken,  and  disobedient'-  [ 

seamen,   those  who   maltreat  their  companions,   or  commit  | 

faults  of  that  description  during  the  voyage,  by  ducking,  or 
putting  them  in  irons,  and  by  similar  punishments.  Liv.  2,  tit. 
1,  art.  22.  The  ordonnance  is  still  in  force,  except  so  far  as  it 
has  been  derogated  from  by  special  laws,  in  all  that  relates  to 
maritime  police.  Boulaj/  Patij.  Cours  de  Droit  Maritime,  vol. 
1,  375.  Over  offences  of  a  graver  character,  the  captain  has 
no  authority,  and  it  is  his  duty  to  secure  the  offenders  and  , 

I 
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deliver  them  over  to  the  laws.  Valin,  in  *  his  Com-  [*  228] 
mentary  on  this  article,  says,  "  that  the  greatest  abuse 
is  not  in  a  failure  to  denounce  these  higher  offences,  but  it  is 
in  the  license  which  captains  allow  themselves  to  maltreat, 
with  or  without  cause,  such  of  their  men  as  have  been  guilty 
of  what  •they  consider  offences.  Some  have  proceeded  even 
to  such  a  degree  of  brutality  as  to  knock  down  these  poor 
wretches,  who,  on  their  return,  most  commonly  dare  not  enter 
a  complaint,  because  it  has  happened  that  some,  for  having 
done  it,  have  been  sent  to  prison  by  the  commissaries  of  the 
marine."  "  Such  abuses,"  says  he,  "  will  not  fail  to  be  multi- 
pliedj  if  the  power  of  the  tribunals  is  so  little  felt  as  to  leave 
the  police  of  ships  to  a  purely  arbitrary  discretion."  Valinj 
vol.  1,  p.  448. 

Abbott,  in  his  Law  of  Sliipping^  136, 137,  after  stating  that 
the  seamen  are  bound  to  obey  the  commands  of  the  captain 
in  all  lawful  matters,  says,  that  "  in  case  of  disobedience  or 
disorderly  conduct,  he  may  lawfully  correct  them  in  a  reason- 
able manner,  his  authority  in  this  respect  being  analogous  to 
that  of  a  parent  over  his  child,  or  a  master  over  his  apprtn- 
tice  or  scholar.  But  it  behooves  the  master,  in  the  exercise  of 
it,  to  be  very  careful  and  not  make  his  parental  power  the  pre- 
text for  cruelty  and  oppression."  After  quoting  the  French 
Ordonnance,  which  requires  the  captain  to  take  the  advice  of 
his  under  officers  befcwre  he  proceeds  to  punish,  he  adds,  that 
"  such  consent  is  not  required  by  the  laws  of  England ;  never- 
theless, the  master  should,  except  in  cases  requiring  his  im- 
mediate interposition,  take  the  advice  of  the  persons  next 
below  him  in  authority,  as  well  to  prevent  the  operation  of 
passion  in  his  own  breast,  as  to  secure  witnesses  to  the  pro- 
priety of  his  conduct  For  the  master  may  be  called  upon  by 
an  action  at  law,  on  his  return  to  his  country,  to  answer  to  a 
mariner  who  has  been  beaten  or  imprisoned  by  him  or  by  his 
order,  in  the  course  of  a  voyage,  and  for  his  justification  he 
should  be  able  to  show  not  only  that  there  was  sufficient  cause 

20 


230  DISTRICT  COURT, 


Butler  V.  McLellan  et  al. 


for  chastisement,  but  that  the  chastisement  was  in  itself  rea- 
sonable and  moderate;  otherwise  the  mariner  may 
[•229]  recover  damages  *  proportionate  to  the  injury  received." 
The  law,  as  it  is  here  laid  down  by  Abbott,  has  been 
recognized  in  a  variety  of  decisions  by  the  courts  of  this  coun- 
try. The  Mariay  1  Peters,  Ad.  R.  186;  Thorn  v.  WhUe, 
Id.  172 ;  Jarvis  v.  Master  and  Mate  of  the  Claiborne^  Bee's 
Rep.  248  ;  Simpson  v.  Smithy  15  Mass.  R.  365. 

I  have  referred  to  the  ancient  maritime  ordinances  and  to 
authors  of  established  reputation  in  foreign  maritime  law,  not 
because  they  are  of  binding  authority  in  our  courts,  but  be- 
cause they  serve  to  illustrate  our  own  law  by  throwing  over 
it  the  illustration  of  an  enlightened  foreign  jurisprudence; 
because  the  general  rules  of  maritime  police,  on  board  mer- 
chant vessels,  have  a  great  similarity  among  all  maritime 
nations,  and  because  the  customs  and  usages  of  the  sea  con- 
stitute the  general  substratum  of  our  own  maritime  law ;  but 
more  particularly  to  show  the  impression  which  the  common 
practice  of  masters,  the  common  habits  of  maritime  persons, 
tj|e  ordinary  current  of  experience  of  the  sea  service  have 
made  on  the  minds  of  those  who  are  most  familiar  with  the 
spirit  of  the  marine  law,  and  most  conversant  with  the  habits 
and  usages  of  masters  and  seamen.  The  result  is  not  such  as 
should  encourage  masters  to  resort,  on  trifling  or  common  oc- 
casions, to  their  highest  authority ;  an  authority  which  the 
law  only  intrusts  to  them  from  necessity,  and  over  the  abuses 
of  which  it  will  watch  with  a  prudent  jealousy. 

But  though  the  law  does  not  encourage  the  master  in  hasty 
and  harsh  measures,  though  it  enjoins  upon  him  calmness  and 
moderation  in  his  deportment  towards  seamen,  it  justifies,  in 
proper  cases,  moderate  correction.  The  simple  and  somewhat 
rude  character  of  seamen,  partaking  in  a  measure  of  the  vio- 
lent and  tempestuous  nature  of  the  element  on  which  they 
spend  their  lives,  renders  a  prompt  and  energetic  government 
mdispensably  necessary  to  good  discipline.     There  is  good 
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sense  in  the  remark  of  one  of  the  latest  and  most  valuable 
French  writers  on  maritime  law,  on  this  subject.  "  A  sea- 
man," says  he,  "  will  never  be  a  good  mariner  unless 
he  is  *  governed  with  rigor.  It  is  impossible  to  hasten  [*  230] 
a  manoeuvre,  if  the  command  may  not  be  accom- 
panied with  coercive  means.  Here  neither  gentleness  nor 
politeness  are  in  place,  the  punishment  of  the  moment  is 
necessary  to  quicken  the  caviller  and  the  lazy;  if  tardy,  it 
will  not  accomplish  the  work  nor  ward  off  the  danger." 
Boulay  Paty.  Conrs  de  Droit  Maritime,  I  Vol.  374. 

When  it  is  apparent  that  punishment  has  been  merited,  I 
have  never  been  in  the  habit  of  attempting  to  adjust  very 
accurately  the  balance  between  the  magnitude  of  the  fault 
and  the  quantum  of  punishment.  Unless  unusual  or  unlaw- 
ful instruments  have  been  used,  or  there  h?ive  appeared  clear 
and  unequivocal  marks  of  passion  on  the  part  of  the  captain, 
or  the  punishment  has  been  manifestly  excessive  and  dispro- 
portionate to  the  fault,  I  have  not  thought  myself  justified  in 
giving  damages.  It  would  be  holding  the  master  to  too  severe 
a  rule  to  amerce  him  in  damages,  because  in  a  case  where 
punishment  was  deserved,  he  may,  in  the  opinion  of  the  court, 
have  somewhat  exceeded  the  limits  of  a  moderate  and  reason- 
able chastisement  The  nature  of  the  subject  does  not  admit 
of  any  precise  or  exact  measure,  and  the  court  cannot,  without 
great  injustice,  make  of  its  judgment  a  bed  of  Procrustes,  and 
Squire  of  all  masters  an  exact  conformity  with  it.  Something 
is  to  be  conceded  to  the  excitement  of  the  occasion  under 
which  the  master  is  required  by  the  duties  of  his  office  to 
exercise  this  authority;  some  consideration  allowed  to  the 
general  character  and  temper  of  the  man  who  is  the  subject  of 
punishment;  some  latitude  for  differences  of  judgment,  and 
something  presumed  in  favor  of  a  rightful  and  proper  exercise 
of  discretion ;  and  when  the  propriety  and  legality  of  correc- 
tion of  some  kind  is  made  to  appear,  it  lies  on  the  libellant  to 
show  that  the  punishment,  under  all  the  circumstances  of  the 
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case  was  clearly  excessive.     But  in  the  present  case,  I  can  see 
no  evidence  of  a  fault  that  deserved  corporal   chastisement 
There  was  something  said  on  deck  of  the  libellant's  wetting 
the  captain  in  the  boat.   But  it  was  in  proof  that  there 
[•231]  was  a  fresh  •wind  that  evening,  that  the  libellant  held 
the  weather  oar ;  and  all  know,  that  under  such  cir- 
cumstances the  spray,  without  any  culpable  negligence  of  the 
oarsman,  may  sometimes  be  blown  on  a  person  in  the  stern 
of  the  boat.     With  respect  to  his  turning  the  blade  of  his  oar 
aft  instead  of  forward,  the  reason  was  given  for  it  by  the  wit- 
ness ;  but  even  if  the  reason  did  not  exist,  it  was  not  surely  a 
fault  that  merited  such  severity  of  punishment     The  scuffle 
that  took  place  in  the  boat  was  so  imperfectly  seen  by  the 
witnesses,  and  that  only  at  its  close,  that  from  the  evidence 
little  more  is  learnt  with  certainty  about  it,  than  that  it  com- 
menced with  a  blow  given  by  the  captain.     If,  says  Judge 
Peters,  the  captain  commences  a  dispute  with,  illegal  conduct, 
or  in  an  improper  manner,  he  risks  the  consequences.   1  Peters^ 
Ad.  Rep.  175.     No  one  can'doubt  that  the  assault  on  the  libel- 
lant in  the  boat,  in  the  night  time,  was,  under  the  circum- 
stances,  improper.     If    punishment  was   merited,   that   was 
neither  the  time  nor  the  place  to  administer  it     AVhen  the 
captain  came  on  deck,  can  any  one  question  the  gross  impro- 
priety of  his  placing  himself  at  the  head  of  the  steps  to  en- 
counter Butler  as  he  came  up,  of  his  taking  this  opportunity 
to  administer  correction  ?     As  little  can  he  be  justified  in  pur- 
suing him  and  putting  him  in  irons,  and  in  beating  him  with 
a  rope  in  an  excess  of    passion,  while   he   was   manacled. 
Except  when  he  was  in  the  boat  I  see  not  the  slightest  evi- 
dence of  Butler's  offering  any  resistance  to  the  captain,  not  the 
least  proof  of  a  mutinous  nor  disobedient  temper;  nor  does  it 
appear  that  he  had  exposed  himself  to  any  particular  censure 
at  any  other  time  during  the  voyage,  except  that  he  was  not  so 
able  and  active  a  seaman  as  some  of  the  others  of  the  crew. 
I  decree  forty  dollars  damages,  with  costs. 
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When  a  witness  is  objected  to  on  tlie  ground  of  interest,  the  party  which 
makes  the  objection,  may  support  it  either  by  examining  the  witness 
himself  on  the  voir  dire,  or  by  other  independent  evidence ;  but  he  cannot 
employ  both  these  methods.  If  he  chooses  the  former,  the  objection  may 
be  removed  by  the  testimony  of  the  witness  himself.  But  if  the  interest 
of  the  witness  is  proved  by  evidence  aliunde,  this  proof  must  be  overcome 
by  proof  independent  of  the  testimony  of  the  witness. 

By  the  law  of  Maine,  a  general  assignment  by  an  insolvent  debtor,  who^ias 
his  domicil  in  another  jurisdiction,  of  all  his  property  to  trustees  for  the 
benefit  of  his  creditors,  will  not  protect  his  property,  found  in  that  State, 
from  the  attachment  of  a  creditor  resident  there. 

But  this  rule  applies  only  to  property  which  is  found  within  the  jurisdiction 
of  the  State  at  the  time  of  the  assignment,  and  does  not  extend  to  property 
which  is  casually  brought  within  the  State  after  it  has  become  vested  in  the 
assignees. 

An  assignment  by  an  insolvent  debtor  of  all  his  property  to  trustees,  in  trust 
for  the  benefit  of  such  of  his  creditors  as  should  become  parties  to  the  as^ 
signment  and  release  their  debt«,  and  after  paying  such  creditors,  in  further 
trust,  to  pay  over  the  surplus  to  himself,  is  void  as  against  dissenting  cred- 
itors ;  the  legal  operation  of  such  an  assignment  being  to  delay  and  defraud 
creditors. 

April  19thj  1832.  —  The  material  facts  in  this  case  are,  that 
on  the  15th  of  July,  1829,  Tobias  Lord  was  owner  of  one 
third  part  of  the  brig  Watchman,  and.  being  then  in  insolvent 
circumstances,  made  an  assignment  of  all  his  property,  includ- 
ing his  share  in  this  brig,  to  Francis  Watts  and  S.  C.  Pray,  in 
trust,  to  sell  and  dispose  of  the  same,  and  to  pay  such  of  his 
creditors  as  should  become  parties  to  the  deed  in  the  third 
part,  in  the  order  in  which  they  are  named  in  a  schedule  an- 
nexed to  the  assignment,  and  after  paying  them,  to  pay  over 
the  surplus  to  him,  the  assignor.  There  is  a  condition  in  the 
assignment,  that  all  creditors  who  become  parties  to  it  thereby 
released  the  assignor  from  all  further  claim  of  their 
•  demand.     There  are  also  covenants,  on  the  part  of  [*  233] 
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Lord,  to  make  further  assurances  to  the  assignees.  In  pursu- 
ance of  these  covenants,  on  the  3d  of  August  following,  Lord 
conveyed  his  third  part  of  the  Watchman  by  a  regular  bill  of 
sale.  The  vessel  was  registered  in  Boston,  the  place  of  resi- 
dence of  the  assignor,  and  was  at  sea  at  the  time  of  the  as- 
signment, and  also  at  the  time  of  the  execution  of  the  bill  of 
sale.  She  arrived  at  Kennebunk  Port,  in  Maine,  on  the  7th  of 
August,  and  on  the  same  day  was  attached  at  the  suit  of  D. 
W.  Lord,  ^s  the  property  of  Tobias  Lord.  The  agent  of  the 
assignees  went  on  board  and  demanded  possession  of  her  on 
the  8th.  Some  time  after  this,  on  the  petition  of  the  part 
owners  of  the  two  thirds,  she  was  delivered  to  them  by  a 
decree  of  this  court,  on  their  filing  a  bond  for  her  safe  return, 
and  sent  on  a  foreign  voyage.  The  assignees  joined  the  other 
owners  in  the  voyage,  paying  their  share  of  the  outfits,  and 
taking  their  share  of  the  return  profit.  D.  W.  Lord  prosecuted 
his  suit  against  Tobias  Lord  to  judgment,  and  the  Watch- 
man, having  returned  to  Kennebunk,  was  seized  on  his  execu- 
tion by  the  deputy  marshal,  and  sold,  and  delivered  13th 
November,  1831,  to  William  Lord.  Before  this  time,  that  is, 
on  the  14th  October,  1830,  the  assignees  sold  the  third  which 
had  been  assigned  to  them,  to  G.  &  I.  Lord,  the  libellants. 

This  libel  was  brought  to  recover  the  possession  of  the 
vessel,  and  to  have  the  sale  by  the  deputy  marshal,  on  D.  W. 
Lord's  execution,  declared  void. 

The  claimant  put  in  a  plea  to  the  jurisdiction,  which  was 
argued  and  overruled  by  the  court  at  a  former  day  of  the  term, 
and  it  came  on  to  be  argued  upon  its  merits.  It  was  learnedly 
and  elaborately  argued  by  R  O.  W,  Watts  and  Greenleaf,  for 
the  libellants,  and  Siepley^  for  the  respondents. 

The  counsel  for  the  libellants  quoted  Richards  v.  Dutchy  8 

Mass.  Rep.  290 ;  Portland  Bank  v.  Stacep^  4  lb.  661 ;   Wheeler 

V.  Sumner,  4  Mason,  183 ;  DeWol/v.  Harris,  lb.  515; 

[•234]  *Badlam  v.    Tucker,  1  Pick.  396;  2  Brown  av.  and 

Adm.  Law,  132 ;  Ingraham  v.  Wheeler,  6  Conn.  Rep. 
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277 ;  Abbott  on  Slipping,  12,  note ;  2  Kent.  Com.  394 ;  3  lb. 
96,  364;  Atkinson  v.  Paulding,  2  Term  Rep.  462;  Halsey 
V.  Whitney,  4  Mason,  206;  Joy  v.  Sears,  9  Pick.  4;  How- 
land  V.  Harris,  4  Mason,  497;  Marbury  v.  Brooks,  11  Wheat 
note,  4;  Holmes  v.  Remson,  John.  Ch.  Rep.  460;  20  JbA«. 
U^;?.  229 ;  Pierpant  et  al.  v.  Graham,  4:  Wash.  C.  C.  Rep.  232 
Andrews  v.  Ludlow,  5  Pick.  28 ;  Emerson  v.  Knotoer,  8  Pick. 
63;  Fox  V.  Adams,  5  Greenleaf ;  Cana/  5awA  \!  Coa;,  6  lb.  395 ; 

2  Paige,  Ch.  Rep.  4:19. 

The  counsel  for  the  respondents  quoted  Goodwin  v.  Jones, 

3  Mass.  Rep.  517;  Boston  v.  BoyUton,  4  Id.  324;  Rich- 
ards v..  Dutch,  8  Id.  515 ;  Dawes  v.  Boylston,  9  Id,  350 ; 
iSet-e«5  V.  Gaylord,  11  Id.  269 ;  Daw7^5  v.  ITearf,  3  Pick.  128 ; 
Harrison  v.  Slerry,  5  Cranch,  289;  Meeker  v.  TTt'&on,  1 
GralL  428;  Ingraham  v.  Geyer,  13  Mass.  Rep.  146;  Fox  v. 
Adams,  5  Greenleaf,  245 ;  Widgery  v.  Haskell,  5  Mass.  Rep. 
14^  Harris,  v.  Sumner,  2  Pick.  129 ;  Leaving  v.  Brinkerhoof, 
5  JoA.  Ch.  329 ;  Hyslop  v.  Clarke,  14  John.  459 ;  Austin  v. 
jBe//,  20  Id.  442;  JJwrd  v.  Smith,  4  Dall.  76;  Halsey  w.  Whit- 
ing, 4  Mason,  227 ;  Borden  v.  Sumner,  4  Pick.  267 ;  iHonie 
AUegre,  9  Wheaton,  616. 

Ware,  District  Judge. 

The  libellants  derive  their  title  from  the  assignment  of 
Tobias  Lord.  If  that  assignment,  and  the  bill  of  sale  of  the 
3d  of  August,  gave  a  good  and  indefeasible  title  to  Watts  & 
Pray,  the  assignees,  they  made  one  equally  good  to  the  libel- 
lants, and  they  must  be  considered  as  the  legal  and  rightful 
owners  of  the  share  of  the  vessel  that  is  now  in  controversy. 
If  this  court  has  jurisdiction  over  the  subject-matter  in  dis- 
pute between  the  parties,  that  is,  if.  it  has  jurisdiction  to 
decide  which  is  the  rightful  owner,  it  is  not  denied  that 
the  court  may  order  the  possession  to  be  delivered  to 
the  *  party  which  has  the  right  of  property.     And  this  [*  235] 


236  DISTRICT  COURT, 

The  Watchman. 

depends  entirely  on  the  effect  and  validity  of  the  assignment 
of  T.  Lord. 

There  were  several  preliminary  questions  raised  and  dis- 
cussed at  the  argument  which  must  be  disposed  of  before  we 
can  arrive  at  the  merits  of  the  case.  In  the  first  place,  it  is 
contended  that  the  execution  of  the  assignment  is  not  proved 
by  competent  evidence. 

The  deposition  of  R.  C.  Waterston  and  George  Callender, 
two  of  the  attesting  witnesses,  were  offered  to  prove  the  deed. 
The  deposition  of  Callender  is  objected  to  on  the  ground  of 
interest,  as  proved  by  the  deed  itself,  he  having  signed  it  as  a 
creditor  of  the  third  part.  In  his  deposition,  he  states  that  he 
has  released  his  interest;  and  farther,  that  though  he  became 
a  party  to  the  deed  under  the  belief  at  the  time  that  he  was  a 
creditor,  on  an  examination  of  his  account  he  ascertained  that 
there  was  then  nothing  due  to  him  from  Lord.  He  had,  there- 
fore, no  interest.  The  general  rule  is,  that  when*  a  wi^egs  is 
objected  to  on  the  ground  of  interest,  the  party  who^iakes 
the  objection  may  sustain  it  either  by  examining  the  witness 
himself  on  the  voir  dire^  or  by  other  independent  evidence. 
He  cannot  adopt  both  methods,  but  is  con6ned  to  one.  If  he 
chooses  the  former,  the  objection  may  be  answered  by  the  tes- 
timony of  the  witness  himself.  But  if  the  party  making  the 
objection  prove  the  interest  by  evidence  aliunde^  this  proof 
must  be  overcome  by  evidence  independent  of  the  testimony 
of  the  witness  himself.  For  his  interest  having  been  proved 
by  evidence  independent  of  his  own  examination,  until  this 
proof  is  overcome  by  counter-proof,  he  cannot  be  examined  at 
all.  Murray  v.  Marsh,  Phillips'  Ev.  101,  102 ;  2  Hai/w.  290 ; 
Mifflin  V.  Bingham,  Peak's  Ev.  186;  1  Doll.  272;  Bridg-e  v. 
Wellington,  1  Mass.  R.  219. 

As  the  proof  of  interest  arises  from  the  deed,  I  am  inclined 
to  think,  notwithstanding  he  testifies  that  he  never  had,  in 
point  of  fact,  any  interest  in  the  deed,  that  the  release  ought 
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to  be  produced.  But  if  the  deposition  of  Callender  be  re- 
jected, I  think  the  deed  is  sufficiently  proved  by 
Waterston.  He  witnessed  the  *  execution  of  it  by  [*236] 
the  parties  of  the  first  and  second  part,  and  of  part 
of  those  of  the  third  part,  and  this,  without  proving  the  exe- 
cution by  all  the  creditors,  is  sufficient  to  bring  the  deed  into 
the  case. 

A  question  was  also  made,  whether,  on  the  whole  evidence, 
it  is  satisfactorily  proved  that  the  bill  of  sale,  by  T.  Lord  to 
Watts  &  Pray,  was  executed  as  early  as  the  3d  of  August. 
The  testimony  appears  to  me  to  leave  no  reasonable  doubt  of 
that  fact. 

It  is  further  argued,  that  there  was  no  consideration  for  the 
bill  of  sale.  This  was  made  in  pursuance  of  the  covenant  for 
further  assurances  in  the  assignment,  and  to  carry  that  into  full 
effect.  If  there  is  a  good  consideration  for  the  assignment, 
there  is,  therefore,  a  sufficient  consideration  for  the  bill  of  sale. 

Having  disposed  of  these  preliminary  questions,  w^e  come  to 
the  case  on  its  merits.  Two  questions  have  been  raised,  and 
learnedly  argued  at  the  bar.  The  first  relates  to  the  effect  and 
operation  of  the  assignment,  supposing  it  to  be  good  and  valid 
in  law.  The  second  calls  in  question  its  validity,  on  the 
alleged  ground  that  it  is  fraudulent  as  against  creditors. 

On  the  first  point,  it  is  contended  that  the  assignor  being  a 
citizen  of  Massachusetts,  and  the  assignment  being  for  the 
benefit  of  creditors,  the  law  of  Maine  will  not  allow  to  the 
assignment  such  an  effect  as  would  withdraw  the  property  of 
the  debtor  from  the  attachment  of  a  creditor  residing  there. 
The  principle,  as  I  understand  it,  is,  that  the  assignment  of  an 
insolvent  debtor,  having  his  domicil  in  a  foreign  jurisdiction, 
is  valid  to  transfer  his  property  lying  in  Maine;  —  that  the 
property  vests  in  the  assignees,  liable,  however,  to  be  divested 
by  the  attachment  of  a  creditor  who  has  his  domicil  in  Maine. 
In  support  of  this  principle,  the  counsel  for  the  respondents 
relies  on  the  decisions  of  courts  in  this  country,  in  relation  to 
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foreign  adminij*trators,  in  regard  to  the  operation  of  foreign 
bankrupt  laws,  and  also  on  decisions  on  the  effect  of  assign- 
ments of  insolvent  debtors  having  their  doniicil  in  a  foreign 

•  jurisdiction. 
[•237]  •  It  is  a  well  settled  principle  of  law,  that  an  admin- 
istrator cannot,  by  virtue  of  an  authority  derived  from 
a  foreign  jurisdiction,  intermeddle  with  the  property  of  the 
deceased  person,  on  whose  estate  he  administers,  situated  in 
another  State.  To  do  this,  he  must  be  clothed  with  authority, 
by  the  laws  of  the  State  within  which  he  proposes  to  act 
His  right  to  represent  the  deceased,  which  he  derives  from  the 
law,  is  conceded  only  where  the  authority  of  the  law,  from 
which  he  derives  his  right,  is  admitted.  It  is  then  said  that 
the  property  being  reduced  into  his  possession  by  virtue  of  an 
authority  derived  from  the  local  law,  the  same  law  will  retain 
enough  of  the  fund  to  satisfy  all  creditors  living  within  that 
jurisdiction,  and  transmit  the  surplus  only  to  be  distributed 
under  the  law  of  the  deceased's  domicil.  Though  some  of 
the  cases  sup))ort  the  doctrine  to  this  extent,  it  cannot  be  said, 
when  stated  in  these  general  terras,  to  be  a  settled  principle  of 
American  jurisprudence.  The  subject  was  learnedly  and  ably 
discussed  by  the  court  in  the  case  of  Dawes  v.  Heady  3  Pick. 
128,  and  a  strong  disposition  was  shown  to  introduce  an  im- 
portant qualification  into  the  rule. 

It  is  also  a  principle  which  may  be  considered  as  thoroughly 
incorporated  into  the  jurisprudence  of  this  country,  that  a 
foreign  bankrupt  law  cannot  operate  a  transfer  to  his  assignees, 
of  the  property  of  a  bankrupt  situated  in  this  country.  HamiU 
ton  V.  Sierrijy  5  Cranch ;  2  Kent,  Qm.  330.  The  opposite  doc- 
trine has  been  supported  by  the  high  authority  of  Chancellor 
Kent,  4  John.  Ch.  Rep.  460.  But  the  decision  in  that  case  stands 
alone.  9  Pick.  315.  All  the  other  authorities  are  the  other 
way.  The  doctrine  is  stated  in  the  form  of  a  maxim,  by  Ch. 
Justice  Marshall  in  Hamilton  v.  Sterry^  and  it  seems  to  me  to 
stand  on  a  broad  principle  of  universal  law,  too  well  estab- 
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llshed,  in  the  jurisprudence  of  all  nations,  to  be  called  in  ques- 
tion. It  rests  on  the  general  principle  of  the  independence  of 
nations.  No  principle  can  be  more  incontrovertible  than  this, 
that  every  nation  has  the  exclusive  legislative  and  judi- 
cial authority  within  its  own  territorial  limits.  A 
•State  which  admits  that  the  laws  or  the  judgments  [•238] 
of  the  judicial  tribunals  of  any  other  power  can  con- 
trol its  own  laws,  and  the  judgments  of  its  own  courts,  within 
its  own  jurisdiction,  makes,  to  that  extent.,  a  surrender  of  its 
independence.  It  is  on  this  principle  that  the  judgments  of 
courts  have  no  authority  beyond  their  own  jurisdiction ;  10 
ToulL  Droit  Civile  Francais^  No.  76-93,  and  that  adminis- 
trators cannot  represent  the  deceased  beyond  the  jurisdiction 
from  which  they  derive  their  authority.  If  in  some  instances 
the  assignees  of  a  foreign  bankrupt  have  been  permitted  to 
represent  the  bankrupt,  this  has  been  an  indulgence,  and  has 
never  been  pernutted  to  the  prejudice  of  the  citizen  of  the 
jurisdiction,  by  which  it  has  been  allowed.  The  practice  of 
sending  home  the  effects  of  a  deceased  person  to  be  dis- 
tributed under  the  law  of  his  domicil,  is  not  in  derogation  of 
this  principle.  This  is  a  rule  of  the  jus  gentium^  adopted  by 
the  municipal  law  of  all  countries.  But  it  is  equally  well 
settled  that  real  property  descends  according  to  the  law  of  the 
place  where  it  is  situated,  and  not  by  the  law  of  the  deceased 
person's  domicil.    2  KeM^  Com.  344. 

The  case,  however,  of  a  voluntary  assignment  by  an  insol- 
vent debtor  domiciled  in  another  jurisdiction,  involves  different 
principles  from  those  which  govern  foreign  administrations, 
judgments,  and  bankruptcies.  In  the  latter  cases,  it  is  the 
law  which  operates  the  transfer,  in  the  former  it  is  the  will  of 
the  party.  K  it  be  admitted  as  a  universal  principle  of  the* 
jus  gentium  thl^t  the  public  power  of  every  nation  is  confined 
within  its  own  territorial  limits,  and  expires  when  it  passes 
them,  it  is  a  principle  equally  well  established  that  the  owner 
has  the  disposing  power  over  his  own  property,  wherever  it  is 
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situated.  A  contract  clothed  with  the  solemnities  required  by 
the  law  of  the  place  where  it  is  made,  is  valid  everywhere, 
provided  it  is  not  repugnant  to  the  principle  of  the  independ- 
ence of  nations,  and  does  not  derive  its  efficacy  from  the 
public  power.  2  Kent^  Com.  364 ;  ToulL  Droit  Civile  Fran- 
cois^ Vol.  10,  No.  79,  note.  Without  the  acknowledg- 
[•  239]  ment  *  of  this  principle,  commerce  could  not  be  carried 
on  between  individuals  of  different  nations;  it  is 
admitted,  therefore,  in  the  jurisprudence  of  all  civilized  com- 
munities. But  where  a  contract  is  sought  to  be  enforced  in  a 
different  jurisdiction  from  that  where  it  is  made,  and  the  law 
superadds  a  virtue  to  the  contract  beyond  what  is  expressed 
by  the  act  of  the  party,  it  will  withhold  a  remedy  for  that  part  of 
the  obligation  which  flows  from  the  public  power,  while  it  will 
enforce  that  which  proceeds  from  the  will  of  the  party.  This 
distinction  may  be  illustrated  by  an  example  from  the  law  of 
France.  A  contract  made  before  a  notary,  and  clothed  with 
certain  solemnities,  gives  to  the  creditor  an  hypothecary  inter- 
est in  the  property  of  the  party  bound,  but  if  entered  into 
with  these  formalities  in  a  foreign  country  and  before  a  foreign 
notary,  it  will  create  no  lien  on  the  property  of  the  debtor, 
because  the  hypothecation  flows,  not  directly  from  the  act  of 
the  party,  but  from  the  concurrence  of  the  public  power  or 
public  will  with  the  private  will  of  the  debtor.  10  ToulL  No- 
74.  The  law  separates  that  which  is  derived  from  the  public 
power  from  that  which  comes  from  the  will  of  the  party.  It 
preserves  the  one  and  annuls  the  other,  holding  the  party  to  be 
personally  bound  by  his  contract,  but  his  property  firee  from 
the  lien.  Tried  by  this  principle,  if  the  assignment  of  the 
debtor  in  the  present  case  is  valid  in  Massachusetts,  it  is  valid 
everywhere,  and  operated  a  transfer  of  his  property  wherever 
situated.  For  the  transfer  was  made  by  the  pimple  will  of 
the  owner,  and  not  by  virtue  of  the  public  power,  as  in  the 
case  of  a  bankruptcy. 
But  the  counsel  for  the  respondent  contends  that  the  prin- 
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ciple  is  received  with  this  qualification,  that  the  assignment 
shall  not  be  supported  to  the  prejudice  of  creditors  who 
have  their  domicil  in  the  State  where  the  property  is  found. 
This  qualification  is  supported,  and  may  be  considered  as  in- 
corporated into  the  jurisprudence  of  Maine  by  the  decision  in 
the  case  of  Fox  v.  Adams,  5  Greenleaf,  245.  The  judgment  of 
the  court  in  that  case  is  placed  on  this  precise  ground, 
so  clearly  and  distinctly  that  it  must  be  considered  •as  [*240] 
settling  the  local  law.  In  reply,  it  is  argued  that  this 
rule  of  defensive  or  protective  jurisprudence  is  strictly  local, 
and  though  adopted  by  the  local  courts,  is  not  binding  on  the 
courts  of  the  Union ;  that  these  courts  may  rightfully,  in  com- 
mercial questions,  where  it  is  so  important  that  the  law  should 
be  uniform,  consider  all  citizens  of  the  United  States  as  living 
under  one  jurisdiction.  Whatever  weight  this  argument  might 
otherwise  have,  it  seems  to  be  answered  in  this  case  by  the 
decision  of  the  court  of  Massachusetts,  in  IngraJiam  v.  Geyer, 
13  Mass.  R.  146,  by  which  the  same  principle  is  established  as^ 
the  law  of  that  State. 

Another  objection  is,  that  the  facts  do  not  bring  this  case 
within  the  principle  established  by  the  decisions  which  have 
been  relied  upon.  The  assignment  was  made  on  the  15th  of 
July,  and  the  further  assurance  by  the  bill  of  sale,  on  the  3d 
of  August.  By  these  acts  the  .property  became  vested  in  the 
assignees,  liable  only  to  be  devested  by  the  attachment  of  a 
creditor  on  the  neglect  of  the  assignees  to  take  possession 
within  a  reasonable  time  after  the  arrival  of  the  vessel  in  this 
country,  she  being  at  that  time  at  sea.  She  arrived  at  Ken- 
nebunk  on  the  ffth  of  August,  and  the  agent  of  the  assignees 
took  possession  on  the  8th.  It  has  not  been  pretended  that 
there  was  any  unreasonable  delay  here  imputable  to  the 
assignees.  The  property  became,  therefore,  vested  in  them 
before  it  arrived  in  this  State.  In  the  cases  of  Ing^raham  v. 
Geyer,  and  Fox  v.  Adams,  the  property  attached  was  within 
the  jurisdiction  at  the  time  of  the  assignment.     To  hold  that  • 
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property  which  is  already  vested  in  the  assignees,  may,  when 
it  casually  comes  within  another  jurisdiction,  be  devested  by 
the  attachment  of  a  dissenting  creditor,  would  be  extending 
the  operation  of  this  principle  further  than  it  has  yet  been 
carried.  For  it  is  to  be  borne  in  mind  that  Boston  was  the 
home  port  of  the  brig  where  she  was  registered,  so  that  her 
coming  into  Kennebunk  must  be  considered  as  merely  casual 
in  the  course  of  her  business,  and  not  a  return  to  her  home. 
It  does  not  appear  to  me  that  this  rule  *of  local  law,  admitting 

it  to  be  well  established,  applies  to  such  a  case.  As 
[*241]  these  decisions  *  constitute  not  so  properly  a  rule  of 

law  as  an  exception  to  a  rule,  he  that  would  avail 
himself  of  the  benefit  of  the  exception  must  bring  his  case 
strictly  within  its  terms,  or  the  court  must  enlarge  the  excep- 
tion to  take  in  his  case.  To  extend  the  principle  of  these 
decisions,  so  as  to  cover  the  facts  in  the  present  case,  would 
lead  to  much  embarrassment  which  would  not  be  compensated 
by  any  equivalent  advantage.  It  is  allowing  the  domestic 
creditor's  priority  a  sufficient  scope  to  enable  him  to  defeat 
the  transfer  as  to  all  property  found  within  the  jurisdiction  at 
the  time  when  the  assignment  is  made.  If  the  assignment  of 
T.  Lord  and  the  bill  of  sale  afterwards  made  were  good  and 
valid,  to  transfer  the  title  of  this  vessel  against  a  creditor,  not 
a  party  to  the  assignment,  residing  in  Massachusetts,  I  think 
they  ought  to  be  held  valid  to  protect  the  vessel  against  the 
attachment  of  a  dissenting  creditor  residing  in  this  State. 

This  brings  us  to  the  second  point  made  in  the  argument ; 
whether  the  assignment  is  wholly  void  as  against  creditors 
who  do  not  assent  to  it,  but  choose  to  pursu«  their  separate 
remedies  for  their  separate  rights.  I  should  have  been  well 
satisfied  to  have  avoided  giving  an  opinion  on  a  question, 
upon  which  the  most  enlightened  tribunals  of  the  country 
have  apparently  arrived  at  opposite  conclusions,  and  on  which 
the  most  learned  judges  have  hesitated  and  paused  in  a  pain- 
ful suspense  and  conflict  of  doubt.    But  the  question  has 
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been  learnedly  argued  at  the  bar,  and,  in  the  view  that  I  have 
taken  of  the  case,  it  necessarily  presents  Itself  for  decision.  I 
feel  it  as  a  most  sensible  relief,  that  my  judgment  will  be  re- 
viewed by  the  appellate  tribunal. 

By  this  assignment,  Tobias  Lord  transfers  all  his  property 
to  his  assignees  in  trust,  first,  to  pay  such  of  his  creditors  as 
should  become  parties  to  the  assignment  in  the  order  in  which 
they  are  classed  in  a  schedule  annexed  to  the  deed ;  —  secondly, 
after  paying  these  creditors,  to  pay  the  surplus  to  himself. 
The  creditors  who  became  parties  to  the  assignment  agree,  in 
consideration  of  the  provision  made  for  them  in  the 
assignment,  to  release  Lord  from  *  their  respective  [^242] 
debts.  The  release  is  incorporated  into  the  deed,  so  • 
that  the  creditors  are  not  permitted  to  take  any  benefit  from 
the  assignment  without  discharging  their  debtor,  whatever 
may  be  the  grade  th^  hold  in  the  preferences. 

The  counsel  for  the  libellant  contends  that  the  current  of 
authorities  sustains  the  validity  of  such  an  assignment,  and 
particularly  that  it  is  valid  in  the  State  of  Massachusetts, 
where  it  was  made.  In  the  case  of  Halsey  v.  Whitney^  4  Mason, 
206,  the  circuit  court,  after  a  learned  and  elaborate  review  of  the 
authorities,  came,  with  some  hesitation,  to  this  conclusion. 
The  learned  judge  who  pronounced  the  opinion  said,  that  "he 
yielded  to  what  seemed  to  be  the  tone  of  the  authorities." 
But  in  that  case,  the  court  puts  its  decision  wholly  on  the 
ground  that  such  is  the  local  law  of  Massachusetts,  and  inti- 
mates too  clearly  to  admit  of  doubt,  that  if  the  local  law  were 
not  apparently  settled,  but  the  question  was  entirely  open,  the 
general  principles  of  law  would  have  led  to  a  different  result. 
The  case  of  Borden  v.  Sumner^  5  Pick.  265,  was  argued  before 
the  supreme  court  of  the  State,  in  the  same  month  when 
Halsey  v.  Whitney  was  decided.  The  assignment  contained  a 
similar  condition.  The  court  sustained  the  plaintiff's  action 
on  a  different  ground ;  but  this  question  was  argued  by  the 
counsel,  and  the  court,  in  giving  their  opinion,  say,  "  that  they 
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think  this  point  has  never  been  decided  in  that  State,  and  that 
they  reserve  thems^ves  on  that  important  question  until  it 
shall  be  directly  presented,"  page  267.  This  decision,  having 
been  made  after  that  of  Halsey  v.  Whitney  was  known  to  the 
profession,  merits  the  most  deliberate  attention.  The  circuit 
court  had  inferred  this  principle  not  so  much  from  the  authori- 
tative decisions  of  the  courts  as  from  the  silent  acquiescence 
of  the  public ;  not  that  it  has  been  clearly  settled  or  distinctly 
recognized  by  the  judicial  tribunals,  but  that  it  had  slowly 
ripened  into  a  rule  of  the  common  law  of  the  State  by  usage 
and  custom.  When  the  supreme  court  of  the  State,  with  this 
decision  before  them,  go  out  of  their  way  to  express  them- 
•  selves  in  these  monitory  terms  on  a  question  which  it 
[*  243]  was  not  *  necessary  to  decide,  it  cannot  be  considered 
as  any  thing  less  than  a  caution  to  the  profession  and 
to  the  puWic  not  to  trust  too  implicitly  ^  a  practice,  which,  to 
whatever  extent  it  may  have  insinuated  itself  into  the  usages 
of  the  community,  was  yet  to  be  subjected  to  the  severe  and 
rigorous  scrutiny  of  law. 

But  it  may  be  doubted  whether  this  question  is  to  be  gov- 
erned solely  by  the  law  of  the  place  where  the  contract  is 
made.  The  assignment  is  assailed  on  the  ground  of  fraud, 
and  what  is  fraud  in  one  place  is  fraud  in  another.  The  rules 
of  fair  and  honest  dealing  are  not  local  but  of  universal  obli- 
gation and  binding  everywhere.  Cases  between  parties  living 
under  different  jurisdictions,  where  there  is  an  allegation  of 
fraud,  it  would  seem,  ought  to  be  governed  not  by  any  local 
rules  of  law,  but  by  those  general  rules  which  find  a  place  in 
every  system  of  just  and  equitable  jurisprudence.  "That 
national  comity,  which  holds  a  contract,  which  is  valid  under 
the  law  of  the  place  where  it  is  made,  valid  everywhere,  can- 
not justly  be  extended  to  protect  a  contract  questioned  on  the 
ground  of  fraud. 

But  looking  to  the  general  and  not  the  local  law,  we  do  not 
find  this  question  settled  by  any  general  and  uniform  course 
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of  decisions.  By  the  law,  as  it  is  expounded  by  the  courts 
•  of  New  York,  it  seems  very  clear  that  such  a  condition  will 
render  the  assignment  void  —  Hyslop  v.  Clark,  14  John.  459  ; 
Austin  V.  Bellj  20  John.  442;  Leaving  v.  Brinkerhoof,  5  John. 
Ch.  Rep.  229 — while  the  reverse  has  been  held  in  Pennsyl- 
vania—  Lippincoii  v.  Barker,  2  Binney,  174;  Pierpont  v.  Gra- 
ham, 4  Wash.  C.  a  R.  232. 

In  this  State,  though  the  case  of  the  Canal  Bank  v.  Cox,  6 
Greenleaf,  395,  looks  very  strongly  like  supporting  the  validity 
of  such  a  condition,  it  is,  as  I  understand,  still  considered  as  an 
open  question.  The  case  of  Beach  v.  Viles,  2  Peters,  675,  before 
the  Supreme  Court  of  the  United  States,  was  a  case  of  aa 
assignment  impeached  on  the  ground  of  fraud,  and  one  of  the 
grounds  on  which  it  was  impeached  was  that  it  con- 
tained this  clause  of  release.  *  The  decision  went  on  [*  244] 
a  different  ground,  and  the  court  avoided  this  question 
as  one  of  doubt  and  difficulty. 

If  the  authorities  leave  the  question  in  suspense,  the  ele- 
ments of  a  decision  must  be  drawn  from  the  general  and  ac- 
knowledged principles  of  law,  as  applied  to  the  provisions  of 
the  instrument  A  conveyance  made  for  the  purpose  of  hin- 
dering, delaying,  or  defrauding  creditors  in  the  recovery  of 
their  debts,  is  universally  held  to  be  void  at  common  law. 
The  statutes  of  13  and  27  Elizabeth,  are  considered  to  be 
merely  declaratory,  or  in  affirmance  of  the  preexisting  law. 
2  Kent,  Com.  505.  It  is  an  attempt  on  the  part  of  the  debtor 
to  avoid  the  performance  of  his  contracts  according  to  their 
terms.  An  attempt  to  lock  up  his  property  from  his  creditors, 
so  that  they  can  never  reach  it  to  enforce  payment  but  on  such 
terms  as  he  chooses  to  prescribe,  would  be  so  manifest  an 
effort  to  defraud  them,  that  two  opinions  could  not  be  enter- 
tained on  the  subject.  A  conveyance  of  his  property  to 
trustees,  which  would  keep  it  under  cover  and  withdrawn  from 
the  reach  of  his  creditors  for  a  definite  period,  as  for  three,  or 
five,  or  ten  years,  unless  they  would  accede  to  such  terms  in 
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favor  of  himself  as  he  should  dictate,  would  constitute  another 
clear  case,  on  which  the  mind  could  not  hesitate.  By  follow-  < 
ing  the  same  course  of  reasoning  it  seems  just  as  clear  that  a 
transfer  by  the  debtor  of  his  property,  which  in  its  effect  would 
delay  the  creditors'  remedy  against  his  estate  for  an  indefinite 
period,  unless  they  would  consent  to  accept  a  less  sum  than 
their  whole  debt  in  satisfaction,  or  consent  to  discharge  the 
debtor  on  different  terms  from  those  borne  in  their  contracts,  is 
a  conveyance  made  to  delay  or  defraud  creditors.  The  object 
of  such  a  conveyance  is  to  coerce  the  creditor  to  discharge  the 
debtor  from  his  contract,  without  his  fulfilling  its  obligations. 

It  may  be  said  that  every  conveyance  in  trust  for  creditors 
iiiterposes  a  delay,  and  necessarily  retards  them  in  the  prose- 
cution  of    their  remedies.      This   may   be    admitted  to   be 

strictly  true.     But  when  a  debtor  abandons  his  whole 
[•245]  property  unconditionally  to  his  •creditors,  and  directs 

it  to  be  equally  and  fairly  distributed  as  far  as  it  will 
go  to  extinguish  his  obligations,  if  a  temporary  check  is  inter- 
posed to  the  creditors'  remedies,  it  is  only  for  the  purpose  of 
doing  equal  and  impartial  justice  to  all,  as  far  as  his  means 
will  enable  him.  If  any  creditor  complains,  the  ground  of  his 
complaint  must  be  that  he  is  deprived  of  the  opportunity  of 
securing  his  whole  debt  at  the  expense  of  other  creditors 
equally  meritorious.  He  is  prevented  from  making  use  of  an 
advantage  against  other  creditors,  not  from  enforcing  his  rights 
against  the  debtor  himself.  The  law  also  allows  the  debtor  a 
further  power.  It  authorizes  him  to  prefer  one  creditor  to 
another,  though  equally  meritorious.  The  creditor  who  is 
postponed  cannot  avoid  the  conveyance,  because  he  may  take 
what  the  favored  creditors  leave  for  him,  and  still  pursue  his 
remedy  for  what  remains,  against  the  debtor.  Whatever  judg- 
ment may  be  pronounced  in  the  forum  of  conscience  on  these 
preferences  between  creditors,  of  equal  merit,  and  entitled,  on 
the  common  principles  of  equity,  to  equal  favor,  they  are  pro- 
tected and  held  valid  in  the  forum  of  law.     The  debtor  may 
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prefer  one  creditor  to  another  without  assigning  any  other  rea- 
son th^n  his  own  pleasure,  and  his  preference  will  be  sus- 
tained ;  but  he  cannot  prefer  himself  to  a  creditor,  nor  can  he 
compel  a  creditor  ta  receive  in  satisfaction  for  his  debt  any 
thing  short  of  the  full  amount  due.  Any  act  of  a  debtor,  of 
which  this  would  be  the  effect,  if  the  act  were  carried  into 
execution  according  to  its  intent,  is  unlawful. 

Let  us  then  try  the  present  assignment  by  these  principles. 
Tobias  Lord  transferred  his  whole  property  to  Watts  and 
Pray,  in  trust,  for  the  purpose,  first,  of  paying  such  creditors 
as  should  become  parties  to  the  deed  in  the  order  of  prefer- 
ence established  by  the  assignment.  Thus  far  it  is  admitted 
that  he  had  a  right  to  go.  He  had  a  right  to  lock  up  his 
property  against  any  one  creditor,  for  the  benefit  of  all,  and 
he  had  a  right  to  determine  the  order  in  which  his  creditors 
should  be  paid  out  of  the  trust  fund.  2.  After  paying 
these  creditors,  a  further  trust  is  created  to  pay  *  over  [*  246] 
the  residue,  not  to  his  other  creditors  who  decline  as- 
senting to  the  conditions  of  the  conveyance,  but  to  himself. 
In  this  assignment,  therefore,  he  prefers  himself  to  a  dissent- 
ing creditor.  It  is  true  that  the  creditor  may  pursue  this 
property  in  the  debtor's  hands  when  it  returns  there,  but  in  the 
mean  time  his  remedy  has  been  delayed.  He  had  always  a 
right  to  this  surplus,  but  it  has  been  kept  from  him,  and  he  has 
been  delayed  until  all  the  trusts  in  the  deed  have  been  exe- 
cuted. To  maintain  the  validity  of  such  an  assignment,  we 
must  maintain  the  proposition  that  a  debtor  may,  by  a  con- 
veyance in  trust  for  creditors,  keep  from  the  reach  of  a  dis- 
senting creditor  property  of  an  indefinite  amount,  for  an 
indefinite  period  of  time,  under  a  reservation  in  his  own 
favor.  Nor  is  this  all,  the  creditor  is  not  permitted  to  take 
any  thing  under  the  assignment,  nor  the  chance  of  any  thing, 
unless,  for  the  consideration  of  this  possibility,  he  discharges 
his  whole  debt  Such  a  conveyance,  with  such  a  condition, 
appears  to  me  to  be  a  manifest  attempt  to  coerce  the  creditors 
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to  discharge  the  obligation  on  other  terms  than  those  expressed 
in  the  contract.  Such  appears  to  me  to  be  the  purpose  and 
intention  of  the  conveyance,  and  no  argument  is  required  to 
prove  such  an  intent  illegal. 

It  is  proper  to  remark  that  the  respondent  has  not  attempted 
to  impeach  this  assignment  by  evidence  dehors  the  instrument. 
He  relies  on  the  evidence  to  be  found  in  its  own  terms ;  and 
when  the  validity  of  an  instrument  is  questioned  on  the 
ground  of  fraud  apparent  on  its  face,  the  question  whether  it 
is  fraudulent  or  not  must  be  determined  by  a  fair  interpreta- 
tion of  its  own  provisions.  It  is  a  question  of  pure  legal  con- 
struction. We  must  collect  from  its  terms  what  is  to  be  its 
operation,  and  what  is  its  intent  Is  it  lawful  to  be  carried 
into  complete  execution,  according  to  the  intent  of  the  as- 
signor, as  that  intent  is  discovered  from  a  just  interpretation  of 
the  terms  of  the  assignment  ?  This  is  the  true  test.  If  thus 
carried  into  execution,  it  would  hinder,  delay,  or  defraud  the 
creditors  —  this  is  considered  as  the  legal  intent  of  the  as- 
signor. This  is  unlawful,  and  the  act  is  therefore 
[•  247]  void,  for  it  is  this  legal  intent  to  *  which  the  law  looks. 
It  is  no  answer  of  this  objection  of  a  fraudulent  intent 
that  the  law  will  not  permit  the  debtor  to  carry  his  whole  plan 
completely  into  effect;  that  the  creditor  may  have  another 
remedy,  for  which  he  is  not  indebted  to  the  debtor  but  to  the 
law.  The  law  operates  on  the  intent,  and  where  the  illegality 
of  the  infant  is  apparent  on  the  face  of  the  instrument,  it 
declares  the  act  void. 

This  is  the  doctrine  of  that  part  of  the  opinion  of  the  court 
in  the  case  of  Halsey  v.  Whitney^  in  which  the  question  is  ex- 
amined upon  the  general  principles  of  law,  independent  of  the 
local  usage  of  Massachusetts.  "  I  am  aware  that  it  may  be 
said,"  and  I  am  now  repeating  the  words  of  the  learned 
judge  who  pronounced  the  opinion,  "that  the  property  maybe 
reached  by  a  trustee  process,  so  that  it  cannot  be  absolutely 
locked  up  from  his  creditors.    But  the  question  can  never  be 
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whether  a  remedy  exists  for  the  creditor,  but  whether  the 
debtor  has  not  endeavored  fraudulently  to  delay  or  defeat  them," 
p.  227.  In  another  part  of  the  opinion,  the  court  returns  upon 
this  doctrine,  and  announces  it  in  the  most  distinct  and  forci- 
ble terms.  "The  question  is  not,  I  repeat  it,  and  cannot  be, 
whether  there  may  not  be  some  remedy  for  the  creditors  to 
intercept  the  surplus,  but  whether  the  intent,  apparent  on  the 
deed  itself,  be  not  to  coerce  them  to  a  settlement  by  embar- 
rassing or  delaying  their  remedy.  Such  an  intent  is  of  itself 
illegal,"  p.  229.  After  the  most  careful  examination  that  I 
have  been  able  to  give  to  the  subject,  it  appears  to  me  that  the 
doctrine  of  that  case  rests  on  a  firm  and  solid  foundation,  and 
that  the  arguments  of  the  court  are  conclusive. 

If  this  assignment,  on  a  fair  construction  of  its  terms,  is  a 
conveyance  made  to  delay  or  defraud  the  creditors,  then  only 
a  defeasible  title  was  gained  by  the  assignees,  liable  to  be  ^ 
vacated  on  a  seizure  by  legal  process  by  a  dissenting  creditor. 
Whatever,  therefore,  was  the  title  which  they  acquired  in  this 
vessel,  it  was  not  one  which  protected  the  property  from  the  at- 
tachment of  D.  W.  Lord ;  and  the  assignees  could 
give  no  better  title  than  they  *  received.     It  continued  [*248] 
the  property  of  Tobias  Lord,  to  answer  the  demands 
of  credi    is  not  parties  to  the  assignment,  and  the  sale  on  the 
execution  conveyed  a  good  title  to  the  claimant.     The  libel  is 
therefore  dismissed  with  costs.^ 


*  This  case  was  carried  by  appeal  to  the  c'rcuit  court,  but  was  sett  led  by 
the  parties  before  it  came  to  a  hearing.  The  right  of  the  admiralty  to  enter- 
tain jurisdiction  over  possessory  actions,  that  is,  when  the  right  of  possession 
is  in  controversy,  has  never  been  questioned.  It  has  always  been  familiarly 
exercised  by  the  high  court  of  admiralty  in  England,  and  by  all  the  admi- 
ralty courts  of  the  United  States,  and  it  was  said  by  Sir  William  Scott,  in  the 
case  of  The  Aurora,  3  Rob.  136,  that  "formerly  it  was  held,  for  a  long  time, 
and  down  to  no  very  distant  period,  to  be  within  the  jurisdiction  of  this  court 
to  pronounce  for  the  title  of  ships  on  questions  of  ownership."  And  even 
since  the  court  of  admiralty,  to  use  the  very  significant  language  of  that 
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eminent  jud^^e,  "  has  been  informed  by  the  other  courts  *'  that  this  is  a  matter 
^hich  belongs  exclusively  to  them,  when  the  question  of  ownership  arises  in 
a  possesijory  action,  and  the  jxjsaession  has  been  gained  by  force  or  violence, 
or  by  fraud  manifest  on  the  face  of  the  transaction,  the  court  does  not  hesi- 
tate to  jjronounce  on  the  title ;  but  where  a  course  of  transactions  involving 
fraud  is  objected,  the  court  declines  entering  on  the  question.  And  if  it  pro- 
ceed at  all  originally  on  a  question  of  title,  it  considers  itself  as  bound  to 
move  within  very  narrow  limits.  The  Pitt^  1  Haggard,  240.  It  is  evident,  from 
the  language  of  Lord  Stowell,  that  in  declining  jurisdiction  over  the  question 
of  title,  so  far  as  he  has  declined  it,  he  has  bowed  to  the  authority  of  the  com- 
mon law  courts,  and  not  to  their  reasons.  In  the  case  of  The  TiUon,  5  Mason, 
465,  the  jurisdiction  of  the  court  over  petitory  actions,  in  which  the  right 
of  property  is  in  controversy,  as  well  as  over  possessory  actions,  is  vindicated 
by  reasoning  which  appears  to  be  entirely  satisfactory.  Indeed  it  is  difficult 
to  see  u[K)n  wliat  just  distinction  it  can  be  upheld  in  one  case  and  denied  in 
the  other.  The  question  of  title  will  often  arise  in  a  suit  for  the  possession, 
and  when  it  does,  why  should  not  the  court  decide  it ;  why  should  the  title  be 
litigated  in  «)ne  court,  and  the  possession  in  another  ?  The  admiralty  courts 
^  of  the  United  States  have  not  considered  themselves  as  precluded  from  pro- 
nouncing upon  the  question  of  ownership.     5  Mason,  Rep.  465. 

But  though  the  admiralty  has  jurisdiction  to  pronounce  on  the  question  of 
title,  grave  doubts  have  been  entertained  whether  it  is  bound  or  ought  to  take 
jurisdiction,  when  the  question  of  title  is  involved  and  complicated  with  other 
matters  that  are  not  properly  within  the  jurisdiction  of  the  court  It  appears 
that  in  England  the  court  holds  itself  competent,  and  will  decide  a  question 
of  ownership  in  some  cases,  but  declines  to  take  jurisdiction  where  the  title 
is  involved  in  complicated  transactions.  It  seems  therefore  to  be  a  question  to 
the  discretion  of  the  court  whether  it  will  pronounce  upon  the  question  of  title 
in  a  given  case ;  that  it  has  the  authority  and  will  exercise  it  when  the  ques- 
tion is  presented  in  a  proper  case,  but  that  it  cannot  be  charged  with  a  denial 
of  justice  if  it  declines  to  take  cognizance  of  a  case  which  it  deems  more  fit 
to  be  litigated  in  another  forum,  and  leaves  the  party  to  his  remedy  in  the 
other  courts.  The  courts  of  admiralty  in  this  country  do  not  confine  them- 
selves  within  so  narrow  limits  as  those  to  which  the  court  of  admiralty  in  Eng- 
land IS  restricted  by  the  common  law  courts,  in  entertaining  jurisdiction  over 
questions  of  ownership.  But  still  it  is  thought  that  when  a  question  of  title 
to  a  vessel  is  connected  with  other  questions  not  of  a  maritime  nature,  and 
not  properly  cognizable  in  the  admiralty,  that  the  court  ought  to  decline  the 
jurisdiction  and  leave  the  party  to  his  remedy  in  the  other  courts. 
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*The  Brig  Hunter, —  Houdlette,  claimant.    [*249] 

A  bottomry  bond,  entered  into  by  the  master  of  a  vessel,  is  not  rendered  void 
by  his  draTring  a  bill  of  exchange  on  his  owners  for  the  same  sum  for  which 
the  bond  was  given. 

A  bill  of  exchange,  in  such  a  case,  is  not  an  independent  security  payable  at 
all  events.  It  is  collateral  to  the  bond,  and  is  subject  to  the  same  contin- 
gencies, and  a  discharge  of  one  security  is  a  discharge  of  both. 

When  a  merchant  advances  money  towards  repairing  a  vessel,  on  the  personal 
credit  of  the  owner,  he  cannot,  after  it  is  expended,  demand  the  security 
of  a  bottomry  bond,  with  maritime  interest. 

Quere ;  whether  a  bond  in  such  case,  though  void  as  a  bottomry  bond  carrying 
maritime  interest,  may  be  a  valid  security  for  the  principal  sum  advanced, 
with  land  interest. 

A  bottomry  bond  may  be  held  by  a  court  of  admiralty  good  for  a  part  and 
bad  for  a  part. 

So  a  court  of  admiralty  has  authority  to  moderate  the  maritime  interest  when 
it  is  manifestly  exorbitant 

A  libellant  may  unite  in  one  libel  an  allegation  founded  on  the  hypothecation 
implied  by  the  law  for  money  advanced  for  repairs,  with  an  allegation  on  a 
bottomry  bond  given  for  the  same  consideration. 

•  Febnmry  Termy  1833.  —  This  was  a  libel  on  a  bot-  [*  250] 
tomry  bond  given  by  Leavitt,  acting  as  master  of  the 
brig  Hunter,  for  advances  made  for  repairing  her  and  fitting 
her  for  sea.  The  material  facts  are,  that  in  May,  1829,  Houd- 
lette, the  claimant  purchased  the  brig  at  Gustavia,  in  the 
Island  of  St.  Barts.  At  the  time  of  the  purchase,  she  was  in 
a  condition  requiring  considerable  repairs.  Before  he  had  left 
the  place  he  engaged  some  work  to  be  done  upon  her,  and 
procured  some  materials.  When  he  left,  he  put  Leavitt,  who 
was  at  Gustavia  in  another  vessel  of  Houdlette's,  as  second 
mate,  in  charge  of  the  vessel,  to  superintend  the  repairs,  and 
directed  him  to  call  on  Bailey,  the  libellant,  for  such  advances 
as  should  be  wanted,  which  Bailey  agreed  to  make.     Houd- 


252  DISTRICT  COURT, 

The  Hunter. 

lette  then  returned  to  Bath,  intending  to  send  out  Capt.  Theo- 
bald to  take  the  vessel  home.  The  witnesses  examined  at 
Gustavia  state  that  if  Theobald  did  not  arrive  in  season, 
Bailey  was  directed  by  Houdlette  to  put  in  Leavitt  as  master, 
and  send  the  vessel  to  Bath.  Leavitt  contradicts  this  state- 
ment. The  conflicting  testimony  of  the  witnesses  on  this 
point  is  not  easily  reconciled  but  upon  the  supposition  that 
the  matter  was  left  with  a  loose  and  somewhat  indefinite 
understanding  between  the  parties.  Mr.  Harrison,  the  Ameri- 
can consul,  whose  deposition  was  taken  in  the  case,  states 
that  in  the  event  mentioned  of  the  non-arrival  of  Theobald, 
Bailey  was  authorized  to  put  in  Leavitt  as  master,  for  the  pur- 
pose of  navigating  the  vessel  home ;  and  Theobald  not  arriv- 
ing, this  was  accordingly  done,  and  the  consul  indorsed  his 
name  on  the  register,  as  master.  Leavitt  then  gave  the  bond 
to  Bailey  on  which  the  libel  is  founded,*  and  at  the  same  time 
drew  a  bill  on  the  owners  for  the  same  sum. 

The  case  was  argued  by  Mitchell^  for  the  libellant,  and 
Siiepleyy  for  the  claimant. 

Ware,  District  Judge. 

Several  objections  are  made  to  the  validity  of  this  bond.  In 
the  first  place,  it  is  contended  that  Leavitt  was  not  appointed 
master  by  any  competent  authority,  and  that  he  could 
[•251]  not,  therefore,  bind  •the  vessel,  under  any  circum- 
stances, by  a  bottomry  bond.  The  evidence  on  this 
point  is  not  free  from  difficulty.  Mr.  Harrison,  the  American 
consul,  says  that  Houdlette,  on  leaving  Gustavia,  gave  orders 
that  if  Captain  Theobald,  whom  he  intended  to  send  out  to 
take  the  command  of  the  vessel,  did  not  arrive  in  season, 
Leavitt  should  be  put  in  as  master  for  the  purpose  of  navigat- 
ing her  home.  The  witness,  however,  does  not  mention  the 
means  he  had  of  knowing  this  fact.  It  may  perhaps  be  pre- 
sumed that  he  had  it  from  Houdlette  himself,  but  as  the  fact 
is  controverted,  it  would  have  been  more  satisfactory  if  he  had 
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stated  how  he  came  to  the  knowledge  of  it.  It  would  then 
be  more  easy  to  determine  the  degree  of  sfuthority  which 
might  be  justly  attached  to  his  testimony.  There  is  no  in- 
trinsic improbability  in  his  statement  If  Mr.  Houdlette  had 
determined,  on  his  return,  to  send  out  a  master  to  take  the 
command  of  the  vessel,  it  was  natural,  and  it  would  seem 
prudent,  to  leave  a  discretionary  authority  with  his  agent  at 
Gostavia  to  provide  for  the  contingency  of  the  master's  not 
arriving,  who  should  be  despatched  from  this  country.  At  the 
same  time,  if  his  intention  was,  in  such  a  case,  that  Leavitt 
shonld  take  the  command,  we  should  naturally  expect  that  he 
would  have  been  informed  of  the  arrangement  But  if  Leavitt 
is  to  be  believed,  no  such  arrangement  was  made  known  to 
him ;  on  the  contrary,  he  says  that  Houdlette's  orders  to  him 
were,  that  after  superintending  certain  repairs  of  the  vessel,  he 
should  either  wait  the  arrival  of  Theobald,  or  take  passage 
home  in  some  other  vessel,  and  that  he  had  actually  engaged 
his  passage  home  when  he  was  called  on  by  Bailey  to  take  the 
command  of  the  vessel.  But  it  is  to  be  remarked  that  two 
witnesses,  examined  at  Gustavia,  state  in  their  depositions 
that  Leavitt  told  them  that  he  was  directed  to  take  the  brig 
home,  provided  Theobald  did  not  arrive  in  season.  This  is 
not^  indeed,  admissible  as  evidence  of  the  principal  fact,  but 
it  may  go  to  raise  some  doubts  as  to  the  reliance  which  may 
be  placed  on  the  accuracy  of  this  witness's  recollection  upon 
the  subject 

But  supposing  the  objection  of  the  want  of  author- 
ity in  Leavitt  *  to  bind  the  owners  by  such  an  instru-  [*  252] 
ment  overcome,  it  is  contended  that  the  bond  is  void 
because  a  bill  of  exchange  was  drawn  by  Leavitt,  acting  as 
master,  on  the  owners,  for  the  same  sum.  In  the  case  of  The 
Augusta^  1  Dodson,  283,  Lord  Stowell  considered  that  the 
taking  of  a  bill  of  exchange  by  the  holder  of  a  bottomry  bond 
was  a  strong  circumstance  to  show  that  the  advances  were 
made  on  the  personal  credit  of  the  owners,  and  not  on  the 
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credit  of  the  vessel,  and  he  held  the  bond  void  for  the  amonnt 
of  the  bill  and  good  for  the  advances  made  after  the  bill  was 
drawn.  But  in  this  case  there  were  other  circamstances  which 
went  strongly  to  show  that,  at  the  time  when  the  first  advances 
were  made,  the  creditor  looked  only  to  the  personal  responsi- 
bility of  the  owners.  He  did  not,  however,  intimate  an  opin- 
ion that  the  simple  fact  of  taking  a  bill  of  exchange,  as  a 
security  in  addition  to  the  bond,  would,  of  itself,  vitiate  the 
bond.  And  in  the  case  of  The  Jane^  1  Dodson,  466,  and  The 
Nelsoriy  1  Haggard,  179,  in  both  of  which  bills  of  exchange 
were  drawn  by  the  master,  he  treated  them  as  merely  collateral 
to  the  bond,  which,  if  paid,  discharge  the  bond,  but  which  do 
not  affect  its  validity.  "  It  is,"  says  he,  "  the  usual  practice  to 
draw  bills  of  exchange ;  there  is  no  inconsistency  in  taking 
this  collateral  security,  nor  has  it  ever  been  held  to  exclude  the 
bond  nor  diminish  its  solidity."  It  is  an  erroneous  view  taken  of 
bills  drawn  under  such  circumstances,  which  would  hold  them 
to  be  independent  securities,  payable  at  all  events.  It  is  indeed 
true,  that  the  owners  are  generally  bound  to  honor  the  bills 
drawn  by  the  master  for  the  necessities  of  the  ship.  But 
when  a  bill  is  drawn,  and  a  bottomry  bond  taken,  with  mari- 
time interest,  for  the  same  sum,  the  bill  must  share  the  fate  of 
the  bond.  Until  the  vessel  arrives  in  safety  at  the  end  of«her 
voyage,  the  loan  is  at  the  risk  of  the  lender,  and  if  she  is  lost, 
nothing  is  due  upon  the  bill  more  than  upon  the  bond.  This 
risk  belongs  to  the  essence  of  loans  made  on  maritime  interest. 
EmerigoHj  CofUrats  a  la  Grosse,  ch.  1,  sect  3.     When  a  bill 

is  therefore  drawn,  and  a  bottomry  bond  given  for  the 
[•  253]  same  consideration,  the  owner  is  not  bound  to  *  honor 

the  bill,  at  least  not  before  the  safe  arrival  of  the  ves- 
sel, and  the  end  of  the  risk.  For  it  does  not  appear  that  any 
thing  will  ever  be  due  until  the  happening  of  the  event  on 
which  the  bond  becomes  payable,  and  then  the  payment  of 
one  security  extinguishes  both. 

It  is  objected  that  the  master  has  no  authority  to  take  up 
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money  on  bottomry,  except  in  the  progress  of  a  voyage,  and 
to  enable  him  to  complete  an  enterprise  already  begun.  If 
the  objection  were  well  founded,  it  would  not  be  applicable  to 
the  present  case,  because  here  the  advances  were  made  at  the 
request  of  the  owners.  But  it  is  not  admitted  that  the  author- 
ity of  the  master  is  confined  to  such  narrow  limits  as  was 
supposed  at  the  argument  The  authority  of  the  master  to 
charge  the  owners  by  this  contract,  is  confined  to  cases  of 
strict  necessity,  such  as  usually  occur  in  the  progress  of  a 
voyage,  and  are  occasioned  by  unforeseen  accidents  and  disas- 
ters. But  suppose  a  voyage  is  broken  up  in  a  foreign  port, 
and  a  new  one  is  undertaken;  if  the  master  is  authorized  to 
commence  a  new  voyage  the  principle  will  apply  with  the 
same  reason  to  such  a  case  as  to  one  that  occurs  in  the  pro- 
gress of  a  voyage.  The  true  principle  seems  to  be,  that  when 
the  master  is  authorized  to  employ  a  vessel  in  a  particular 
way  or  in  any  particular  enterprise,  and  he  is  obliged  to  raise 
money  to  comply  with  his  orders,  he  may  take  it  on  bottomry, 
if  he  cannot  obtain  it  on  any  other  terms.  And  so  it  was 
decided  in  the  case  of  Crawford  et  al.  v.  The  William  Penn^ 
3  Wash.  C.  C.  R.  404. 

But  there  is  another  objection  which  is  conclusive  against 
the  validity  of  this  instrument  as  a  bottomry  bond,  carrying 
maritime  interest  It  is,  that  the  advances  were  originally 
made  on  the  personal  credit  of  the  owner.  Before  Houdlette 
left  Gustavia,  Bailey  agreed  with  him  to  make  the  necessary 
advances  for  repairing  the  vessel.  It  is  not  pretended  that 
there  was  any  thing  said  at  this  time  about  a  bottomry  bond, 
and  there  is  not  the  slightest  evidence  that  any  such  security 
was  contemplated  by  either  party.  There  is  not  only 
an  entire  absence  of  any  evidence  of  that  kind,  •but  [•254] 
the  testimony  directly  negatives  any  such  idea.  Mr. 
Harrison  states  in  his  answer  to  the  fourth  interrogatory, 
"  That  the  advances  were  not  made  by  Bailey  on  account  of 
any  pecuniary  advantage  that  would  immediately  arise  there- 
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from,  but  from  the  circumstance  of  having  many  friends  at 
Bath,  who  had  favored  him  with  their  business,  and  he  felt  it 
his  duty  to  make  an  exertion,  though  straitened  for  means, 
to  get  the  vessel  away,  fearing  that  a  reluctance  to  do  so 
would  injure  him  in  their  opinion.  It  is  true  that,  at  the  time 
the  Hunter  was  ready  for  sea,  he  had  partly  determined  to 
detain  her,  in  consequence  of  Houdlette's  not  complying  with 
his  engagement  to  reimburse  his  advances,  but  on  the  repre- 
sentation of  his  friends  here,  as  well  as  myself,  whom  Licavitt 
earnestly  solicited  to  use  my  good  offices  with  Mr.  Bailey,  he 
consented  to  her  departure." 

It  is  evident  from  this  testimony  that  the  money  was  origi- 
nally advanced  on  the  personal  credit  of  the  owner,  and  the 
taking  of  a  bottomry  bond  was  an^fter-thought  which  arose 
from  some  delay  of  Houdlette,  in  not  remitting  the  pay  so 
early  as  was  expected.  But  if  a  merchant  advances  money 
on  the  personal  credit  of  the  owners,  he  is  not  at  liberty,  after 
it  is  expended,  to  tur%  round  and  demand  bottomry  security 
with  maritime  interest  If  he  had  intended  to  have  insisted 
on 'this,  he  should  have  required  it  in  the  first  instance.  An 
opportunity  would  then  have  been  given  to  the  borrower  to 
have  tried  his  credit  and  to  have  obtained  it  on  less  onerous 
terms.  The  case  of  The  HerOj  2  Dodson,  139,  is  nearly  par- 
allel to  the  present  In  that  case,  the  advances  were  made 
before  any  thing  was  said  of  a  bottomry  bond,  and  after  the 
ship  was  cleared  out  and  ready  to  sail,  the  creditor  interposed 
and  refused  to  let  her  depart  unless  the  master  would  secure 
the  advances  by  a  bottomry  bond.  The  bond  was  pronounced 
bad.  The  case  of  The  Avgusta^  1  Dodson,  287,  was  decided 
upon  the  same  principle,  and  the  principle  has  been  repeatedly 
affirmed  by  the  courts  of  this  country.  Liebert  et  oL 
[•255]  V.  The  Emperor,  Bee'B  Rep.  •337;  Id.  250;  2  Peters, 
Ad.  Rep.  295;  The  Aurora,  1  Wheat  96. 

Upon  the  authority  of  these  cases,  it  is  quite  clear  that,  as 
a  bottomry  bond,  carrying  maritime  interest,  the  instrument 
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cannot  be  supported.  But  though  there  is  a  fatal  objection  to 
the  instrument  as  a  bond  securing  marine  interest,  it  is  not  per- 
haps quite  certain  that  the  creditor  can  have  no  remedy  upon 
it  in  a  court  of  admiralty,  for  the  principal  sum  advanced, 
with  land  interest  This  court,  proceeding  upon  principles  of 
general  equity,  and  not  being  restrained  by  the  rigid  principles 
of  the  common  law,  holds  that  such  a  bond  may  be  good  for 
a  part  and  bad  for  a  part.  The  bond  will  not  be  rejected  in 
ioto  because  it  is  given  for  a  consideration  which,  in  part,  the 
law  will  not  sanction,  but  it  will  separate  that  part  which  is 
tainted  with  illegality,  and  hold  it  a  good  and  valid  security 
for  the  residue.  This  is  a  well-established  principle  of  the 
jurisprudence  of  the  admiralty.  The  Aurora^  1  Wheat.  96 ; 
The  Pa4:ket,  3  Mason,  259,  260 ;  The  Tartar,  1  Haggard,  13, 
14;  The  Nelson,  1  Id.  176 ;  The  GratUudine,  3  Rob.  271. 

The  court  has  also  the  power  to  moderate  the  maritime 
interest,  when  it  is  manifestly  exorbit^int,  and  it  is  apparent 
that  an  undue  advantage  has  been  taken  of  the  necessities 
•of  the  master,  though  this  will  be  done  with  great  caution- 
The  Packet,  3  Mason,  260 ;  The  Zodiac,!  Haggard,  326;  The 
Ysabel,  1  Dodson,  277. 

If  the  court  has  authority  to  separate  the  good  from  the 
bad,  and  to  reduce  the  maritime  premium  when  an  oppressive 
advantage  has  been  taken  of  the  necessities  of  the  borrower, 
is  it  quite  certain  that  it  may  not,  in  the  exercise  of  its  equi- 
table powers,  render  judgment,  in  a  case  like  the  present,  for 
the  principal  sum  advanced,  with  land  interest  ?  For  so  much, 
the  justice  of  the  claim  cannot  be  questioned,  and  if  the  bond 
had  been  originally  taken  for  that  sum,  upon  what  ground 
could  its  validity  have  been  controverted  ?  Abbott  on  Sftip- 
ping.  Am.  Edit.  125,  note  2.  The  advances  being 
made  in  a  foreign  country,  for  repairing  and  *  refitting  [*256] 
the  ship,  constitute  a  privileged  debt  against  the  ves- 
sel. She  became  hypothecated  for  the  debt  by  operation  of 
law,  and  if  the  creditor  had  taken  no  security  he  might  either 
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have  seized  her  for  the  debt  before  she  sailed,  or  have  followed 
her  to  Bath  and  proceeded  against  her  on  the  implied  hypoth- 
ecation, and  enforced  his  lien  to  the  exclusion  of  the  general 
creditors  of  the  owner.  Why  may  not  this  bond  be  a  valid 
secnrity  for  that  sum?  The  case  of  Rucher  v.  Conyngham^  2 
Peters,  Ad.  R.  295,  seems  to  lead  to  this  conclusion.  The 
court  held,  in  that  case,  the  bond  to  be  bad,  but  that  the 
amount  of  the  repairs,  if  properly  proved,  must  be  charged 
against  the  defendant  The  state  of  the  pleadings  does  not 
appear  in  the  report,  and  it  cannot  be  seen  whether  there  was 
an  allegation  in  the  libel  founded  upon  the  consideration  for 
which  the  bond  was  given,  distinct  from  that  upon  the  instru- 
ment itself.  I  can  see  no  objection  to  uniting  in  the  same 
libel  such  an  allegation  with  that  founded  upon  the  bond. 
The  causes  of  action  are  both  of  the  same  nature,  one  being 
on  the  express  hypothecation  of  the  parties,  and  the  other  on 
that  implied  by  the  law,  and  the  course  of  proceeding  is  the 
same.  If  the  libel  contained  such  an  allegation,  I  should  feel 
no  difficulty,  upon  proper  proof,  in  rendering  judgment  for  the« 
libellant  for  the  sums  actually  advanced,  with  landdnterest, 
nor  have  I  any  doubt,  if  the  purposes  of  justice  require  it,  of 
the  authority  of  the  court  to  allow,  on  the  motion  of  counsel, 
the  libel  to  be  amended,  in  this  stage  of  the  proceedings  to 
that  effect. 

After  this  opinion  was  delivered,  the  libel  was  amended  by 
filing  a  new  allegation,  and  a  decree  was  rendered  for  the 
libellant,  by  consent,  for  six  hundred  dollars. 
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•Thb  Nymph,  —  Bibbord  et  al.,  claimants.     [*257] 

La  a  libel  against  a  vessel  for  a  forfeiture,  the  master  under  whom  the  alleged 
illegal  act  was  done,  is  inadmissible  as  a  witness  for  the  claimant 

Since  the  act  of  May  24, 1828,  a  vessel  licensed  for  the  cod-fishery  is  not 
authorized  by  her  license  to  engage  in  the  mackerel  fishery,  that  act  having 
provided  a  special  license  for  that  business. 

Any  act  of  trade  by  a  licensed  vessel,  not  authorized  by  her  license,  under 
the  d2d  section  of  the  act  of  Feb.  18th,  1793,  ch.  8,  subjects  her  to  for- 
feiture. 

The  word  '<  trade,"  in  that  section  of  the  act,  is  equivalent  to  employment  or 
business.  The  cod-fishery  is  a  trade,  and  since  the  act  of  May  24,  1828, 
the  mackerel  fishery  is  a  trade  distinct  from  tBe  cod-Q^hery,  within  the 
meaning  of  the  word  in  that  section  of  tl^  act  of  1798. 

June  Termj  1833.  —  Thb  libel  in  this  case  was  founded  on 
the  32d  section  o{  the  act  of  February  18, 1793,  for  enrolling 
and  licensing  vessels  for  the  coasting  trade  and  fisheries.  The 
material  facts  proved  were  as  follows :  —  In  May,  1832,  a 
license  was  taken  out  by  the  owners  of  the  Nymph,  for  the  cod- 
fishery.  This  was  held  till  July,  when  it  was  exchanged  for  a 
license  for  the  mackerel  fishery.  Under  this  license  the  vessel 
was  employed  until  the  beginning  of  October,  when  this  was 
exchanged  for  a  new  license  for  the  cod-fishery.  The  facts 
relied  upon  as  working  a  forfeiture,  took  place  under  the  last 
license.  After  it  was  granted,  she  made  two  trips  before  the 
close  of  the  fishing  season.  There  was  some  discrepancy  in 
the  testimony,  but  taking  the  facts  most  favorably  for  the 
claimants,  and  as  they  came  firom  their  witnesses,  it  appeared 
that  while  she  was  sailing  under  this  license,  about  one  half  of 
the  time  was  employed  in  taking  mackerel,  and  the  other  half 
in  taking  cod. 

The  cause  was  argued  by  Shepley^  District  Attorney,  for  the 
United  States,  and  by  (7.  S.  Daveis^  for  the  claimants. 
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A  preliminary  question  has  been  raised  in  this  case 
as  to  the  admissibility  of  the  master  as  a  witness.  As  the 
acts  complained  of  were  done  while  he  had  the  command  of 
the  vesselj  and  under  his  direction,  if  they  are  adjudged  to  be 
illegal  and  draw  after  them  the  penalty  of  a  forfeiture  of  the 
vessel,  he  would  undoubtedly  be  responsible  to  the  owners, 
and  a  decree  of  condemnation  in  this  court  would  be  good 
evidence  in  an  action  against  him.  He  is  offered  as  a  witness 
to  exempt  the  vessel  frond  a  forfeiture  resulting  from  his  own 
act.  He  has  therefore  a  direct  interest  in  the  result  of  the 
suit,  and  he  is  offered  as  a  witness  to  support  his  own  interest. 
He  is  therefore  clearly  inadmissible.  The  case  of  The  Hope^ 
2  Gall.  48,  is  directly^ in  point. 

The  first  question  which  ^arises  upon  the  merits  of  the  case 
is  whether  a  vessel,  being  licensed  for  the  cod-fisheries,  is  au- 
thorized by  the  license  to  engage  in  the  mackerel  fishery ;  and 
if  this  be  decided  in  the  negative,  a  second  one  arises,  namely, 
to  what  penalty  she  is  subject  when  she  engages  in  this  un- 
authorized employment 

The  act  of  February  18,  1793,  provides  for  three  forms  of 
licenses  only :  for  the  coasting  trade,  for  the  cod-fisheries,  and 
for  the  whale-fishery.  Although  in  a  license  for  the  cod-fish- 
ery, cod  is  the  only  fish  mentioned,  a  liberal  construction  has 
been  practically  given  to  the  license,  although  I  am  not  aware 
that  it  has  been  sanctioned  by  any  judicial  decision.  All  the 
bank  and  coast  fisheries  have  been  carried  on  under  the  au- 
thority of  this  license.  Pollock,  hake,  and  other  fish  which  are 
cured  and  dried  in  the  same  manner  as  cod,  have  always  been 
taken  by  the  fishermen,  and  no  doubt  has  been  raised  as  to 
the  legality  of  the  employment  The  mackerel  fishery  was 
also  formerly  carried  on  under  the  same  license.  But  when 
engaged  in  this  employment,  vessels  were  not  considered  as 
entitled  to  the  bounty  allowed  to  those  which  were  employed 
m  the  cod-fishery,  the  duty  upon  the  salt  consumed  by  them 
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in  this  business  *  being  refunded  by  a  drawback,  on  [*  259] 
the  exportation  of  the  fish.  The  legislature  seems 
tacitly  to  have  sustained  this  liberal  construction  of  the  license, 
for  they  have  allowed  a  drawback  of  the  duty  on  salt,  on  the 
exportation  of  pickled  fish,  although  no  license  was  granted 
to  vessels  for  any  other  than  the  cod-fishery,  and  cod  are  never 
cured  in  this  way. 

When  the  act  of  1793  was  passed,  the  mackerel  fishery 
could  hardly  be  said  to  have  had  an  existence  as  a  distinct 
employment ;  at  least,  it  was  carried  on  only  to  a  very  limi^d 
extent  It  is  only  within  a  few  years  that  it  has  increased 
and  expanded  into  a  very  important  branch  of  business.  It 
was,  without  doubt,  in  consequence  of  this  increase,  and  be- 
cause that  vessels  in  this  employment  were  not  entitled  to  the 
cod-fishing  bounty,  the  duty  on  the  salt  which  they  consumed 
being  refunded  to  them  in  another  manner,  that  the  act  of 
May  24, 1828,  was  passed,  requiring  vessels  engaged  in  this 
branch  of  the  fisheries  to  take  out  a  special  license  for  that 
purpose.  This  act  provides  that  the  collectors,  on  the  applica- 
tion of  the  master  or  owner  of  any  vessel  for  that  purpose, 
shall  give  a  license  to  the  vessel  for  carrying  on  the  mackerel 
fishery,  in  the  form  prescribed  by  the  act  of  1793,  and  it  is 
declared  that  "  all  the  provisions  of  that  act  respecting  the 
licensing  ships  and  vessels  for  the  coasting  trade  and  fisheries, 
shall  be  deemed  and  taken  to  be  applicable  to  vessels  licensed 
for  carrying  on  the  mackerel  fishery." 

Is  a  vessel,  since  the  passing  of  this  act,  authorized  to  carry 
on  the  mackerel  fishery  under  a  cod-fishing  license  ?  Is  the 
same  latitude  to  be  given  to  the  authority  allowed  by  that 
license,  as  was  given  before  the  act  was  passed?  I  think 
clearly  not.  Although  the  act  is  silent  as  to  the  liberty  which 
had  been  before  allowed  under  the  license,  yet  from  this  fact 
alone,  that  the  act  provides  a  license  for  this  particular  branch 
of  business,  and  by  applying  to  the  license  the  act  of  1793, 
confines  vessels  under  this  license  to  the  particular  business 
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mentioned  in  it,  it  most  be  taken  as  the  sense  of  the  legisla- 
ture, that  the  cod-fishing  license  should  not  be  con- 
[•  260]  strned  to  •  include  the  liberty  of  engaging  in  the  mack- 
erel fishery,  whatever  might  have  been  the  formed 
practice.  On  any  other  constniction  of  the  act,  it  is  rendered 
perfectly  nugatory.  If  the  business  can  still  be  carried  on 
under  the  old  license  for  the  cod-fishery,  then  the  new  license 
is  entirely  useless.  Such  cannot  have  been  the  sense  of  the 
legislature. 

Xhe  evidence  proves  beyond  a  doubt  that,  under  the  last 
license,  taken  out  in  October,  this  was  a  case  of  mixed  em- 
ployment She  was  part  of  the  time  engaged  in  taking  cod, 
and  part  of  the  time  in  taking  mackerel.  The  case  was 
argued  on  this  admitted  state  of  facts,  and  it  was  not  con- 
sidered by  the  counsel  on  either  side  as  very  material  to  ascer- 
tain the  exact  proportions  in  which  her  time  was  divided 
between  the  two.  If,  under  a  cod-fishing  license,  a  vessel 
may  be  employed  a  quarter  of  her  time  in  the  mackerel  fish- 
ery, I  see  no  reason  why  she  may  not  one  half  or  three  quar- 
ters. 

The  next  question  is,  to  what  penalty  is  the  vessel  subject. 
The  District  Attorney  claims  a  forfeiture  under  the  32d  section 
of  the  act  of  1793.  By  this  section  of  the  act,  any  vessel  is 
made  liable  to  forfeiture  which  is  employed  in  any  other  trade 
than  that  for  which  she  is  licensed.  This  vessel  being  licensed 
for  the  cod-fisheries,  it  is  contended  by  engaging  in  the  mack- 
erel fishery  she  engaged  in  another  trade  than  that  for  which 
she  was  licensed. 

The  counsel  for  the  claimants,  on  the  contrary,  contends 
that  even  on  the  admission  that  the  mackerel  fishery  is  not 
included  in  the  license,  the  employment  of  the  vessel  in  this 
business  is  not  engaging  in  a  trade,  within  the  meaning  of 
this  section  of  the  act  The  word  « trade,"  it  is  contended,  is 
not  here  used  in  its  largest  sense,  as  synonymous  with  employ- 
ment, but  in  the  restricted  sense  of  an  employment  in  the 
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transportation  of  merchandise,  either  for  hire  or  in  carrying  on 
the  owner's  mercantile  business ;  that  is,  in  what  is  considered 
in  the  most  usual  and  popular  sense  of  the  word,  the  trade  of 
the  country. 

The  primary  signification  of  the  word  trade,  is  traffic,  or 
buying  and  selling.  But  this  is  not  its  only  sense.  It 
is  the  appropriate  •  word  to  designate  a  mechanical  [•261] 
art  or  mystery,  and  it  is  also  familiarly  used  to  express 
a  customary  or  usual  occupation,  in  a  mechanical  art,  in  mer- 
cantile or  in  other  business,  as  distinguished  from  employment 
in  the  liberal  arts  or  learned  professions.  The  meaning,  there- 
fore, which  the  word  has  in  any  given  case,  must  be  learnt 
fifom  its  connection,  from  the  subject-matter  of  the  discourse 
in  which  it  is  used,  and  from  the  apparent  intention  of  the 
person  who  uses  it  The  title  of  the  act  in  which  the  word 
occurs  is,  "  An  Act  for  enroUing  and  licensing  ships  or  vessels 
to  be  employed  in  the  coasting  trade  and  fisheries,  and  for 
regulating  the  same."  The  whole  act  relates  to  the  manner 
of  procuring  vessels'  documents,  and  regulating  their  employ- 
ment After  a  great  variety  of  pai^ticular  directions  relating 
to  their  employment,  follows  the  32d  section,  which  is  the  one 
under  consideration.  This  provides  that,  "  if  any  such  ship  or 
vessel  [licensed  ship  or  vessel],  shall  be  employed  in  any 
other  trade  than  that  for  which  she  is  licensed,"  &c.  The  form 
of  the  expression  seems  plainly  and  necessarily  to  imply  that 
every  vessel  is  licensed  for  some  trade.  It  applies  to  every 
licensed  vessel,  whether  licensed  for  the  coasting  trade  or  fish- 
eries, and  the  penalty  is  for  her  engaging  in  another  trade  than 
that  specified  in  the  license.  K  a  vessel  under  a  fishing 
license  is  not  licensed  for  a  trade,  it  can  with  no  propriety  be 
said  that  she  engages  in  another  trade  than  that  for  which  she 
is  licensed.  Every  distinct  business  for  which  a  license  is  pro- 
vided, must  be  a  trade  within  the  meaning  of  this  act,  and  every 
vessel  that  takes  out  a  license  is  licensed  for  a  trade.  Nor  is 
there  any  more  impropriety  of  language  in  applying  the  word 
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trade  to  the  fishing  business  than  applying  it  to  the  coasting 
business. 

But  the  learned  counsel  have  not,  on  either  side,  rested  the 
case  solely  or  principally  on  the  grammatical  and  philological 
criticism  of  the  words  of  the  law.  It  has  been,  on  both  sides, 
largely  and  ably  argued,  as  a  case  involving  the  general  policy 
of  our  domestic  navigation  laws.  On  the  part  of  the  claimant 
it  is  contended  that  the  object  of  the  legislature  in 
[•262]  confining  vessels  by  their  license  to  *  a  particular  em- 
ployment, is  to  protect  the  revenue  against  frauds. 
And  although,  when  a  licensed  vessel  is  engaged  in  business 
not  within  the  scope  of  her  license,  she  may  forfeit  her  national 
privileges  as  an  American  bottom,  and  subject  herself  to  be 
treated  as  an  unprivileged,  or  a  foreign,  vessel,  that  it  w^as  not 
the  intention  of  the  legislature  to  visit  this  offence  with  a  for- 
feiture, except  when  she  engaged  in  a  business  by  which  the 
revenue  might  be  defrauded.  Several  sections  of  the  act  have 
been  referred  to  and  urged  with  great  power  in  support  of  this 
position.  The  same  argument  was  urged  before  the  supreme 
court  in  the  case  of  The  Active^  7  Cranch,  100;  but  the  court 
said,  that  although  <^  a  number  of  the  preceding  sections  of 
the  act  furnish  much  reason  for  believing  that  a  forfeiture,  in 
a  case  where  the  revenue  could  not  be  defirauded,  might  not 
be  contemplated  by  the  legislature,  yet  they  were  not  so  ex- 
pressed as  to  control  the  thirty^second  section."  The  lan- 
guage of  this  section  is  so  explicit  and  precise  as  to  admit  of 
but  one  construction ;  and  it  has  been  repeatedly  decided  that 
any  act  of  trade,  or  the  carrying  on  any  business  beyond  the 
scope  of  the  license,  was  followed  by  forfeiture.  The  Mars^  1 
GaU.  R.  237;  The  Boat  Eliza  and  cargo,  2  Id.  7;  The  Mia,  1 
Id.  233. 

The  proof  is  that  the  Nymph,  while  under  a  cod-fishing 
license,  was  employed  part  of  her  time  in  taking  mackerel,  not 
for  bait,  to  be  used  in  pursuing  the  cod-fishery,  but  as  a  dis- 
tinct and  separate  business,  taking  her  fish,  and  curing  them 
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for  the  market.     Whatever  may  have  been  the  practice  previ- 
ous to  the  act  of  1828,  as  that  act  provides  for  a  special 
license  for  that  business,  it  is  clear  to  my  mind  that,  since  the 
passage  of  that  act,  a  license  for  the  cod-fisheries  does  not 
include  the  liberty  of  engaging  in  the  mackerel  fishery.     The 
license  given  pursuant  to  the  act  is  required  to  be  in  the  form 
prescribed  by  the  act  of  1793,  all  the  provisions  of  which  are 
declared  to  be  applicable  to  it.     The  mackerel  fishery  is  now  as 
distinct  and  independent  a  business  or  trade,  as  the  cod-fishery, 
the  whale-fishery,  or  the  coasting  trade.     My  opinion, 
*  therefore,  is,  that  by  engaging  in  the  mackerel  fish-  [*263] 
ery,  while   under  a  license  for  the  cod-fishery,  the 
Nymph  rendered  herself  liable  to  forfeiture,  as  engaging  in 
another  trade  J;han  that  for  which  she  was  licensed. 
Decree  of  condemnation. 


The  Phbbe  —  Perkins,  claimant. 

The  ahipper  has  a  lien  on  the  vessel  for  the  execution  of  a  contract  by  a  bill 
of  hiding,  entered  into  by  the  master,  which  may  be  enforced  hy  process 
in  rem  in  the  admiralty. 

And  it  makes  no  difference  in  this  respect  whether  the  vessel  is  in  the  em- 
ployment of  the  owner,  or  be  let  by  a  charter-party  or  parol  agreement,  on 
the  condition  diat  the  hirer  shall  have  the  whole  control  of  her.   . 

In  the  latter  case,  if  the  shipper  proceeds  against  the  vessel  for  the  fault  of 
the  master,  in  not  executing  a  contract  entered  into  by  a  bill  of  lading,  the 
owner  may  contradict  the  biU  of  lading  by  parol  testimony,  he  being  a 
stranger  to  the  contract,  and  intervening  as  a  third  person  for  his  own 
interest  « 

It  is  only  those  contracts  which  the  master  enters  intD>  in  his  quality  as  master, 
that  specifically  bind  the  ship  and  affect  it  by  way  of  lien  or  privilege  in 
&vor  of  the  creditor. 

March  13/A,  1834.  —  This  was  a  suit  founded  on  a  bill  of 
lading.  The  libel  alleged  that  on  the  24th  of  August,  1832, 
G.  W.  McLellan,  the  libellant,  shipped  q^  board  the  Fbebe, 
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of  which  Otis  Roberts  was  master,  136  tons  of  gypsum,  con- 
signed to  Jabez  Ellis  &  Son,  of  Boston,  of  the  value  of  $259.78, 
the  master  to  have  for  his  freight  all  the  net  proceeds  of  the 
sales  over  that  sum,  for  which  he  signed  three  bills  of  lading ; 
that  the  master,  instead  of  carrying  the  gypsum  to  Boston, 
stopped  at  Castine,  transhipped  it  on  board  another  vessel, 

and  has  never  delivered  it  to  the  consignees. 
[*264]       •Perkins,  the  owner,  filed  a  claim  and  put  in  an 

answer  to  the  libel,  alleging  that  on  the  first  day  of 
August,  1832,  he  let  the  vessel  to  Roberts,  to  be  employed  in 
the  coasting  trade,  on  a  parol  agreement,  by  which  Roberts 
was  to  victual  and  man  and  have  the  entire  control  of  the  ves- 
sel, and  that  the  owner  was  to  have  one  half  of  her  earnings  for 
the  hire  of  the  vessel ;  that  Roberts  having  taken  the  vessel 
on  this  agreement,  to  be  employed  solely  by  him  and  on  his 
account,  went  with  her  to  Eastport,  and  there  purchased  on  his 
own  account  a  quantity  of  gypsum,  or  plaster-of-paris,  for 
which  he  paid  in  part  and  agreed  to  pay  the  balance  to  Ellis 
&  Sons ;  that  after  the  plaster  was  laden,  McLellan  illegally 
compelled  Roberts  to  give  him  a  bill  of  lading  of  the  plaster 
in  question,  ds  security  for  the  payment  of  the  balance  due ; 
that  it  was  agreed  between  Roberts  and  McLellan  that  Rob- 
erts should  sell  the  plaster,  and  from  the  proceeds  of  the  sale, 
pay  over  the  balance  due  to  McLellan  to  Ellis  &  Sons ;  that 
after  the  brig  sailed,  she  became  so  leaky,  by  the  dangers  of 
the  seas,  that  the  master  was  obliged  to  put  into  Castine  and 
there  procure  another  vessel  to  carry  the  plaster  to  Boston ;  that 
Perkins,  the  owner,  had  no  interest  in  the  contract  made  by 
Roberts,  and  he  prays  that  the  vessel  may  be  pronounced  free 
from  the  lien,  and  delivered  to  him. 

The  libellant,  to  prove  his  case,  offered  in  evidence  the  bill 
of  lading  signed  by  Roberts,  the  master.  The  claimant,  to 
prove  the  facts  alleged  in  the  answer,  offered  the  deposition  of 
the  master  and  one  of  the  crew.  The  master's  deposition 
was  objected  to  on  the  ground  that  he  was  interested  in  the 
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result  of  the  suit,  and  both  were  objected  to  on  the  ground 
that  parol  evidence  was  inadmissible  to  control  the  effect  of 
the  bill  of  lading. 

The  case  was  argued  on  these  points  by  C  &  Daveis,  for 
the  libellant^and  Longfellow j  for  the  claimant. 

Ware,  District  Judge. 

The  case  has  been  argued  on  the  allegations  in  the  libel  and 
answer,  and  on  the  admissibility  of  the  evidence 
offered  by  the  *  respondent.  The  general  principle  [•265] 
that  the  vessel  is  liable  in  specie  to  the  shippers,  for 
the  non-execution  of  a  contract  of  affreightment  by  a  bill  of 
lading,  has  not  been  controverted ;  but  it  is  contended  that  the 
circumstances  of  this  case  take  it  out  of  the  general  rule.  In 
the  present  case,  the  vessel  was  not  in  the  employment  of  the 
owner.  When  a  vessel  is  let  by  charter-party,  and  the  char- 
terer victuals  and  mans,  and  has  the  entire  control  of  the  ves- 
sel, the  general  owner  is  not  responsible  for  the  acts  of  the 
master.  The  charterer  is  substituted  in  his  place,  and  be- 
comes owner  pro  hoc  vice.  There  was,  in  this  case,  no  char- 
ter-party in  writing ;  but  the  vessel  was  let  by  a  parol  agree- 
ment, under  which  the  hirer  was  to  have  the  entire  control  of 
her.  The  owner  had  no  right  to  interfere  in  any  way  in  the 
employment  of  the  vessel,  while  the  contract  remained  in 
force.  The  master,  also,  was  not  appointed  by  him,  and  can- 
not therefore  be  considered  as  his  agent,  nor  can  he  be  held 
directly  responsible  for  his  acts. 

It  has  been  contended  in  argument,  by  the  counsel  for  the 
libellant,  that  though  the  owner  has  divested  himself  of  all 
right  of  control  with  respect  to  the  employment  of  the  vessel, 
yet  as  he  receives  for  the  hire  of  the  vessel,  not  a  fixed  and 
stipulated  sum,  but  a  certain  proportion  of  the  fireight  and 
earnings,  be  they  more  or  less,  he  is  directly  interested  in  the 
freight,  and  ought  to  be  held  jointly  liable  with  the  hirer.  The 
principle  on  which  the  owner  is  bound  for  the  acts  of  the  mas- 


268  DISTRICT  COURT, 


The  Phebc. 


ter  is  supposed  to  be  borrowed  by  the  maritime  law  directly 
from  the  exercitory  action  of  the  civil  law.  He  is  not  liable 
in  his  character  of  owner  or  proprietor  of  the  vessel,  but  as 
employer,  for  that  is  the  meaning  of  the  word  ezercitor.  In 
that  character  he  is  responsible  for  the  acts  of  the^master,  iSrst, 
because  he  is  his  agent  and  is  appointed  by  him,  and  subject 
to  his  orders,  and  secondly,  because  he  is  entitled  to  the  earn- 
ings of  the  vessel.  The  definition  of  exercitor  is,  the  person 
who  receives  the  earnings  of  the  vessel.  Exercitorem  autem 
eum  dicimus  ad  quern  obventumes  et  redUus  omnes  perveniurU. 

Dig,  14, 1, 1,  15.  As  the  profits  of  the  vessel  were  to 
[•  266]  be  equally  *  divided  between  the  general  owner  and 

the  charterer,  it  is  con*i:ended  that  they  are  liable  as 
joint  exercitors;  that  the  form  of  the  contract  constituted 
them,  in  fact,  partners  in  the  business  carried  on  by  the  vessel. 
The  argument  is  certainly  not  without  force,  and  would 
deserve  to  be  maturely  considered  if  the  question  could  be 
considered  as  an  open  one  in  this  country.  But  it  is  too 
firmly  settled  by  judicial  decisions  to  be  now  brought  into 
controvery.  The  cases  of  Reynolds  v.  Tappan,  15  Mass.  Rep. 
370 ;  Toffgard  v.  Loringj  16  Id.  336 ;  Thompson  v.  SnoWy  4 
Greenleaf,  268 ;  and  Emerj/  v.  Hersey,  4  Greenleaf,  407,  have 
fixed  the  legal  construction  of  a  contract  like  this.  The  gen- 
eral principle  is  that  when,  by  a  contract  of  charter-party,  the 
charterer  takes  the  vessel  into  his  own  possession  and  control, 
and  navigates  her  by  his  own  master  and  crew,  he  alone  is 
responsible  for  the  acts  of  the  master ;  and  these  cases  decide 
that  it  makes  no  difference,  in  this  respect,  although  the  owner 
may  be  so  far  interested  in  the  voyage  that  he  receives  for  the 
hire  of  his  vessel  a  certain  proportion  of  her  earnings,  instead 
of  a  fixed  sum.  Although  this  mode  of  determining  the  hire 
of  the  vessel  gives  to  the  contract  the  aspect  of  a  partnership 
transaction,  it  is  not  admitted  to  drarw  after  it  the  consequen- 
ces of  a  partnership,  but  is  considered  merely  as  an  equitable 
naode  of  ascertaining  the  charter,  or  the  real  value  of  the  use 
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of  the  vessel.  And  the  rule  o^onstraction  applied  to  con- 
tracts in  this  form,  is  analogous  to  the  other  decisions  of  the 
maritime  law,  and  the  law  merchant  It  was  formerly  a 
common  practice,  and  is  now  perfectly  legal  for  seamen  to 
engage,  not  for  wages,  at  a  fixed  and  stipulated  price,  but  for 
a  share  of  the  freight  and  profits  of  the  adventure.  It  is  still 
customary  in  some  branches  of  business,  as  in  the  fisheries, 
both  in  the  cod  and  whale-fisheries,  for  seamen  to  engage  on 
shares,  by  which  they  become  directly  interested  in  the  profits 
of  the  voyage ;  but  contracts  of  this  kind  have  never  been  < 
considered  as  constituting*  partnerships,  in  the  proper  sense 
of  the  word,  and  the  incidents  belonging  to  a  contract  of 
partnership  have  never  been  considered  as  applicable 
*to  them.  So  a  clerk  may  agree  with  a  merchant  to  [*267] 
receive  as  a  compensation  for  his  services  a  certain 
portion  of  the  profits  of  the  business,  instead  of  a  fixed  salary, 
without  being  involved  in  the  liabilities  of  a  partner ;  that  is, 
he  may  stipulate  for  a  contingent  compensation,  to  be  ascer- 
tained by  some  future  event-,  and  that  event  may  be  the  issue 
or  success  of  the  business  in  which  he  is  employed.  3  Kent, 
Com.  33.  The  distinction  is,  whether  he  is  interested  in  the 
profits,  as  profits,  or  whether  recourse  is  to  be  had  to  them 
only  to  determine  the  measure  of  his  compensation.  The  dis- 
tinction savors,  it  is  true,  of  refinement  and  subtlety,  and  its 
solidity  and  justice  has  been  questioned  by  high  authority,  Ex 
parte  Hamper^  17  Vesey,  404,  but  it  is  too  firmly  established 
to  be  now  brought  into  doubt  The  principle  is  applied,  in 
the  cases  cited,  to  the  hire  of  a  vessel  upon  the  terms  on 
which  this  was  hired.  If,  then,  this  action  had  been  brought 
against  the  owner  in  personam,  it  could  not  have  been  sus- 
tained. 

Inasmuch  as  the  owner  cannot  be  held  directly  and  per- 
sonally responsible  in  this  case,  it  is  contended  that  he  cannot 
be  indirectly  held,  by  subjecting  his  property  to  this  responsi- 
bility.    The  argument  is,  that  the  liability  of  the  vessel  is 

23* 
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merely  collateral  or  accessor]||to  that  of  the  owner,  and  stands 
in  the  nature  of  a  surety  or  pledge. 

This  objection  admits  of  two  answers.  In  the  first  place, 
concediug  it  to  be  correct  in  principle  that  the  liability  of  the 
vessel  is  only  collateral  and  subsidiary  to  that  of  the  personal 
responsibility  of  the  owner,  by  the  owner  in  this  case  is  meant, 
not  the  proprietor  but  the  employer.  Roberts,  the  charterer,  is 
for  this  purpose  the  owner ;  he  is  the  exercitor,  and  it  is  to  the 
quality  of  exercitor  or  employer  that  the  liability  is  attached. 
Allowing,  then,  the  liability  of  the  vessel  to  be  not  primary 
but  collateral,  it  is  collateral  to  that  of  Roberts. 

But  the  argument  is  founded  on  a  misconception  of  the 
true  principles  of  the  law.  This  rule,  by  which  the  vessel  is 
bound  in  specie  for  the  acts  of  the  master,  is  not 
[*268]  derived  from  the  civil  law,  'but  has  its  origin  in  the 
maritime  usages  of  the  middle  ages ;  and  it  is  to  these 
usages  that  we  must  look  to  ascertain  its  true  character.  The 
civil  law  considered  the  master  as  the  simple  prceposUus^  or 
agent  of  the  owner  or  exercitor^  and  authorized  him  to  bind 
his  principal  in  all  matters  relating  to  the  business  with  which 
he  was  intrusted.  Dig.  14, 1, 1,  7 ;  Id.  14, 1,  7.  The  act  of 
the  master,  while  acting  within  the  limits  of  his  authority, 
bound  the  principal  in  the  same  manner  as  it  would  if  it  had 
been  the  act  of  the  principal  himself.  If  there  were  several 
exercitors,  each  was  bound  in  solido,  that  is,  to  the  full  amount 
of  the  obligation  contmcted  by  the  master,  because  he  was 
the  prcepositus  of  each  exercitor ;  and  also  in  favor  of  the  cred- 
itor, we  in  plures  adversarios  distringalur  qui  cum  uno  corir 
traxerit.  Dig,  14, 1,  1,  25 ;  Id.  14,  1,  2.  The  exercitor  was 
equally  bound  for  the  c^cts  of  the  master,  whether  the  obliga- 
tion was  ex  contractu  or  ex  delicto^  and  whether  resulting  from 
the  fraud  or  negligence  of  the  master;  not  indeed  by  the  exer- 
citory  action  wl^ich  relates  exclusively  to  the  contracts  of  the 
master,  but  by  other  appropriate  actions  of  the  law.  Huber. 
Praelect.  Jur.  Civ.  Lib.  14, 1,  8 ;  Dig.  4,  9,  3, 1 ;  Id.  4,  9,  4 ; 
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Id.  44,  7,  5;  Id.  47,  5,  1 ;  Voetj  ad  Pand.  14, 1,  7.  But  for 
the  obligations  of  the  master  eo^  delicto,  if  there  were  several 
exercitors,  each  was  bound  only  for  his  own  proportion.  Diff. 
4,  9,  7,  §  4  and  6. 

But  by  the  maritime  usages  and  customs  of  the  middle 
ages,  which,  having  been  generally  adopted  by  merchants, 
silently  acquired  the  force  ,of  a  general  law,  the  master,  who 
was  ordinarily  a  part  owner,*  was  not  considered  as  properly 
the  agent  or  mandatary  of  the  other  part  owners,  but  rather 
as  the  administrator  of  the  property,  that  is,  of  the 
vessel  which  was  intrusted  to  his  care  *  and  manage-  [•269] 
ment.  He  was  authorized  to  employ  it  for  the  com- 
mon benefit  of  all  the  owners,  more  in  the  character  of  the 
acting  partner  of  a  societe  en  commandite,  or  limited  partner- 
ship, than  in  that  of  agent  for  his  coowners.  As  the  gerant  or 
active  partner,  he  was  authorized  to  act  for  the  other  owners, 
and  bind  them  in  all  matters  relating  to  the  employment  of 
the  vessel,  to  the  extent  of  their  interest  in  it ;  or  to  speak 
more  correctly,  to  bind  the  property  itself  which  was  confided 
to  his  administration ;  but  his  authority  did  not  extend  to  a 
sale  of  the  ship  without  the  express  consent  of  his  coowners, 
except  in  a  case  of  necessity.  Consulat  de  la  Mer,  ch.  256. 
The  ship  and  freight  were  pledged  for  the  fulfilment  of  these 
obligations,  and  might  be  seized  and  sold  to  satisfy  them. 
This  is  evident  from  many  chapters  of  the  Consulate  of  the 
Sea, the  most  complete  and  authentic  record  of  these  primitive 
usages  and  customs."  Thus  all  the  contracts  of  the  master 
with  the  mariners  for  their  wages,  with  material-men,  for 
repairs  and  supplies  of  rigging,  or  for  provisions,  or  other 
necessaries  for  the  vessel,  involved  a  tacit  hypothecation  of 

^  Se«  ConsideU  dt  la  Mer,  passim,  particularly  ch.  46  to  57,  or  cb.  1  to  11 
of  the  edition  ot  Fardessus.  Jugemens  d'Olerotij  art  1 ;  Droit  Maritime  de 
Wisbuy,  art  16,  edit,  of  PardessuB ;  Collection  des  Lois  Maritimes,  vol.  1,  p. 
470,  note  7. 

'  Consulat  de  la  Mer,  chap.  58,  68,  72,  138,  186,  198,  227. 
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the  ship  and  freight  But  be  was  not  authorized,  in  his  char- 
acter as  master,  and  as  repiipsenting  his  coowners,  to  bind 
them  beyond  the  value  of  their  share  in  the  ship  and  freight. 
To  do  more  than  this,  he  must  have  a  special  power  for  that 
purpose.  Consulate  ch.  34,  Boucher^s  Trans.  He  was  the 
agent  or  representative  of  the  other  owners,  only  so  far  as  they 
had  confided  their  capital  to  his  administration.  If  the  vessel 
was  lost  before  the  creditors  were  paid,  they  had  no  remedy 
except  against  the  master.  The  other  part  owners  were  dis- 
charged from  all  responsibility.  Let  the  lender,  then,  says  the 
Consulate,  take  care  how  he  lends,  for  the  owners  lose  enough 
when  they  lose  their  shares.  Ch.  239,  or  194  of  the  edition  of 
Pardessus.  The  master  could  not,  therefore,  in  the  proper 
sense  of  the  word,  bind  the  owners,  personally,  at  all,  because 

they  could  always  withdraw  themselves  from  their 
[•270]  personal  responsibility  •by  abandoning  the  ship  and 

freight.     Pardessus^  CoUeciion  des  Lois  Maritime^  vol. 
2,  p.  235,  note. 

If  there  were  some  exceptions  to  the  general  rule,  in  cases 
where  the  other  part  owners  were  present,  and  unreasonably 
refused  to  contribute  their  proportion  towards  the  necessary 
repairs  and  outfit  of  the  ship,  as  in  the  case  mentioned  in  the 
Consulate^  ch.  239  and  245,  (and  see  note  of  Pardessus  cited 
abovej)  these  are  but  exceptions  standing  on  their  own  peculiar 
reasons,  and  applied  only  when  the  owner  was  present,  and 
when  it  might  be  imputed  to  them  as  a  fault  that  they  unrea- 
sonably refused  to  contribute  to  the  necessary  expenses  of  the 
ship.  But  in  a  foreign  port,  or  where  the  owners  were  not 
present,  and  the  master  was  acting  under  the  general  authority 
which  the  law  or  custom  gave  him  as  master,  he  could  only 
bind  the  ship  and  freight.  It  was  for  this  reason  that  Emeri- 
gon,  whose  mind  was  deeply  imbued  with  the  maritime  tradi- 
tions of  the  middle  ages,  says  that  the  liability  of  the  owners 
to  answer  for  the  acts  of  the  master  is  rather  real  than  personal. 
The  legal  power  of  the  captain,  says  he,  does  not  extend 
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beyond  the  limits  of  the  vessel  of  which  he  is  master^  that  is, 
administrator.  He  cannot  bind  the  other  property  of  the 
owners,  unless  he  have  a  special  power  for  that  purpose.  Con» 
trots  a  la  Grosse^  ch.  4,  sect.  11. 

There  was  the  same  limitation  of  the  responsibility  of  the 
owners,  whether  the  demand  of  the  creditor  was  founded  on 
the  contract  or  tort  of  the  master,  or  whether* the  damage  for 
which  he  sought  reparation  resulted  from  the  fault  of  the  mas- 
ter, or  the  defects  or  insufficiency  of  the  vessel,  or  her  tackle  or 
apparel.  Consulqf  de  la  Mer^  ch.  227  and  63-72.  Whenever 
a  merchant  formed  any  engagement  with  the  master,  he  could 
look  for  his  security  only  to  the  master  himself,  and  to  the 
capital  of  the  owner,  the  administration  of  which  was  con- 
fided to  him,  that  is,  the  ship  and  the  freight. 

Thus  we  find,  when  the  principle  is  traced  back  to  its 
source,  that  it  is  by  no  means  correct  to  say  that  the  liability 
of  the  vessel  is  merely  collateral  or  accessory  to  that 
of  the  owner.  On  the  *  contrary,  in  the  origin  of  the  [*271] 
custom  the  primary  liability  was  upon  the  vessel,  and 
that  of  the  owner  was  not  personal  but  merely  incidental  to 
his  ownership,  from  which  he  was  discharged  either  by  the 
loss  of  the  vessel  or  by  abandoning  it  to  the  creditor.  But 
while  the  law  limited  the  creditor  to  this  part  of  the  owner's 
property,  it  gave  him  a  lien  or  privilege  against  it  in  preference 
to  his  other  creditors. 

This  limitation  of  the  responsibility  of  owners,  though  gen- 
erally if  not  universally  received  by  the  maritime  States  of 
continental  Europe,  at  least  so  far  as  relates  to  obligations 
arising  from  the  faults  of  the  master,  has  never  been  adopted 
in  England  or  in  this  country,  as  a  mercantile  usage  or  cus- 
tomary law.  Several  acts  of  Parliament  have  limited  the  re- 
sponsibility of  owners  for  the  tortious  acts  of  the  master,  to 
the  value  of  the  ship  and  freight,  but  the  common,  like  the 
civil  law,  holds  the  owrfer  responsible  without  limitation. 
Abbott  on  Shippings  part  3,  ch.  5.     And  what  is  alone  material 
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in  this  case,  the  principle  that  the  ship  and  freight  are  boand 
for  the  acts  of  the  master,  has  been  incorporated  into  the  mar- 
itime jurisprudence  of  England,  though  from  the  limited  juris- 
diction of  the  admiralty,  the  shipper  cannot  have  the  full 
benefit  of  it  Abbott  on  Shipping"^  page  93.  In  this  country 
the  lien  is  not  only  acknowledged,  but  is  enforced  by  our 
courts  of  admiralty.  And  having  been  borrowed  from  the 
general  maritime  law,  or  the  customs  and  usages  of  the  sea, 
we  must  look  to  them,  rather  than  to  our  own  peculiar  mari- 
time jurisprudence,  for  its  true  character  and  the  cases  to  which 
it  applies.  By  that  law,  the  master's  authority  to  bind  the  ves- 
sel is  the  same,  whether  he  is  appointed  by  the  owners,  or  the 
ship  is  let  to  him  by  a  charter-party.  The  Consulate  of  the 
Sea,  ch.  289,  presents  a  case  of  the  letting  of  a  ship  by  a  con- 
tract identical  in  all  its  conditions  with  this,  (the  contracts  of 
commenda  or  commande,)  to  be  employed  by  the  hirer  for  a 
share  of  the  profits,  and  the  ship  is  declared  to  be  liable  in  the 
hands  of  the  hirer,  and  he  to  be  answerable  to  the  owners. 

Whoever  deals  with  the  master,  in  all  cases  where  he  is 
[•272]  acting  •within  the  scope  of  his  authority  as  master, 

is  entitled  to  look  to  the  ship  as  his  security.  There 
is,  therefore,  no  foundation  in  law  for  the  distinction  insisted 
upon  by  the  respondent's  counsel.  Nor  has  it  any  more  foun- 
dation in  reason  or  mercantile  policy.  If  this  privilege  is 
given  as  an  additional  security  to  the  merchant,  the  reason  for 
it  is  quite  as  strong,  to  say  the  least,  when  the  ship  is  em- 
ployed under  a  charter-party,  as  when  it  is  in  the  employment 
of  the  owner.  The  owner  has  his  remedy  against  the  char- 
terer. 

The  other  question  is,  whether  the  respondent  can,  in  this 
case,  be  admitted  to  contradict,  by  parol  evidence,  the  bill  of 
lading  executed  by  the  master.  The  question  is  not  whether 
the  master  can  himself  contradict  it,  or  the  employers  of  the 
vessel  by  whom  he  is  appointed  'an*  for  whose  acts  they  are 
responsible.     The  proprietor  in  this  case^  intervenes  as  a  third 
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person,  who  has  no  interest  in  the  contract  between  the  mas- 
ter and  shipper.  The  rule  of  law  that  parol  evidence  shall 
not  be  admitted  to  control  or  contradict  a  contract  reduced  to 
writing,  applies  between  those  who  are  parties  to  it  and  those 
who  represent  them  or  derive  their  rights  from  them.  It  does 
not  sipply  against  third  persons,  whose  rights  may  be  inci- 
dentally affected  by  the  contract.  Admitting,  then,  that  the 
bill  of  lading  is  conclusive  against  the  master,  which  is  un- 
doubtedly true  as  a  general  rule,  it  does  not  follow  that  it  is  so 
against  the  respondent,  who  is  a  stranger  to  the  contract  It 
would  open  a  wide  door  for  fraud  if  third  persons  could  in 
this  way  be  precluded  from  proving  the  truth.  The  bill  of 
lading,  says  Valin,  is  conclusive  against  the  assured,  and  noth- 
ing can  be  admitted  against  its  tenor.  Vol.  2,  p.  139.  He  is 
a  party  to  it.  But  it  is  not  conclusive  on  the  insurers.  They 
may  disprove  it  by  every  species  of  legal  evidence.  Emeri* 
g'on^  Assurances,  ch.  11,  sect  3.  Fa/in,  vol.  2,  p.  144.  Nor  is 
the  bill  of  lading  conclusive  against  other  shippers,  in  cases  of 
jettison  and  contribution.  Vdliriy  Sur  Ordonnance  de  la 
Marine,  liv.  2,  tit  3,  art  7 ;  liv.  3,  tit  8,  art  9.  "The  nautical 
laws  of  all  times,  have,"  says  Boulay  Paty,  "  given  to 
the  bill  of  lading  the  character  of  proof;  it  is  *  received  [*  273] 
not  only  between  the  master  and  merchant  shipper, 
but  also  against  the  insurers  and  all  other  persons,  saving  the 
right  to  prove  fraud  or  collusion.  It  is  beyond  doubt,  that 
third  persons,  who  are  not  parties  to  the  bill  of  lading,  have  a 
right  to  contradict  and  prove  its  incorrectness  by  every  species 
of  proof."  Caurs  de  Droit  Maritime^  vol.  2,  p.  306.  The  pro- 
prietor, who  in  this  case  is  a  stranger  to  the  contract,  may,  on 
the  principles  both  of  the  common  and  maritime  law,  be 
admitted  to  explain  and  contradict  it  by  every  species  of  legal 
evidence. 
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July  \2th.  —  After  the  foregoing  opinion  was  delivered,  the 
cause  was  continued  on  the  motion  of  the  libellant,  to  enable 
him  to  introduce  further  evidence  in  support  of  the  libel.  The 
principal  evidence  was  the  testimony  of  Mr.  Buckman,  who 
at  the  time  of  the  transaction  was  a  clerk  in  the  store  of  the 
libellant.  He  stated  that  Roberts,  in  the  first  place,  purchased 
220  1-2  tons  of  plaster,  of  McLellan,  on  account  of  the  own- 
ers ;  that  the  original  intention  of  Roberts  was  to  carry  the 
plaster  to  New  York,  but  that  after  the  brig  was  loaded,  it 
was  found  that  she  leaked  so  badly  that  it  was  necessary  to 
take  out  part  of  the  cargo,  namely,  about  eighty  tons ;  that 
the  sale  was  then  rescinded,  and  the  destination  of  the  vessel 
changed  to  Boston ;  and  that  it  was  agreed  that  the  master 
should  carry  the  plaster  which  remained  on  board,  on  freight, 
and  receive  for  the  freight  all  the  proceeds  of  the  sale  over 
{259.78,  which  was  the  price  he  had  agreed  to  pay  for  it. 

The  respondent  offered  the  deposition  of  Roberts,  the  mas- 
ter, and  Gray,  one  of  th'e  hands.  Gray  stated  that  when 
Roberts  arrived  at  Eastport  he  went  to  McLellan,  and  asked 
him  to  put  on  board  a  cargo,  on  freight;  that  McLellan  de- 
clined, on  account  of  the  low  price  of  plaster,  and  that  Roberts 
afterwards  purchased  of  him  a  cargo  of  plaster,  intending  to 
carry  it  to  New  York,  but  on  account  of  the  leaky  state 
r*  274]  of  the  vessel  part  of  it  was  relanded  by  *  the  order  of 
McLellan.  Roberts,  in  his  deposition,  says  that  he 
purchased  the  plaster  of  McLellan,  and  that,  after  the  vessel 
was  loaded,  McLellan  required  him  to  sign  bills  of  lading  of 
tho  phxstor  as  being  shipped  by  him,  as  security  for  the  sum 
duo  for  tho  purchase,  and  for  cash  advanced;  afid  that  after 
tho  bilU  wen^  signed,  McLellan  agreed  that  instead  of  deliver- 
\\\^  tho  piaster  to  Ellis  &  Son,  he  might  sell  it,  and  pay  over 
to  tluun  tho  »um  duo,  that  is,  $259.78,  and  that  he,  not  being 
nuioh  aoquaintod  with  bills  of  lading,  thought  that  he  might 
ph»|>orly  onough  sign  the  bills,  as  he  was  requested. 


MAINE,  1834.  ^       277 


The  Fhebe. 


Ware,  District  Judge.  . 

It  has  been  suggested  at  the  argnment  that  after  the  Phebe 
put  into  Castine,  and  the  cargo  was  transhipped  into  another 
vessel,  it  was  actaally  carried  to  the  port  of  destination, 
although  it  is  not  pretended  that  it  was  delivered  to  the  con- 
signees, or  the  proceeds  of  the  sale  deposited  with  them.  But 
it  is  argued  that  the  Phebe  having  been  disabled  by  the  dan- 
gers of  the  seas  from  pursuing  the  voyage,  and  the  goods  hav- 
ing been  transhipped  to  be  conveyed  in  another  vessel,  she  is 
discharged  from  the  lien,  and  that,  if  any  exists,  it  attaches  to 
the  vessel  to  which  they  were  transferred.  The  argument 
proceeds  on  the  assumption  that  the  Phebe  was  prevented 
from  performing  the  voyage  and  delivering  the  cargo,  accord- 
ing to  the  terms  of  the  bill  of  lading,  by  the  dangers  of  the 
sea^.  But  the  fact,  according  to  the  evidence,  was  otherwise. 
It  appears  that  she  was  in  a  leaky  condition  when  the  plaster 
was  taken  on  board,  and  without  meeting  with  any  bad 
weather,  or  any  accident,  she  was  obliged  to  put  into  port 
because  she  was,  in  fact,  unseaworthy  and  unfit  fo»  the  voy- 
age. The  goods  were  laden  on  board  the  Phebe,  and  she 
became  bound  for  the  performance  of  the  contract,  supposing 
it  to  be  a  contract  of  affreightment,  unless  she  was  prevented 
0  by  some  of  the  perils  excepted  in  the  bill  of  lading.  Whether 
the  other  vessel  into  which  they  were  transhipped,  might 
•  not  also  be  liable,  is  a  question  which  does  not  arise  in  this 
case. 

•But  the  principal  question  which  arises  on  the  [^275] 
new  evidence  is,  whether  there  was  in  this  case*  a  bond 
fide  contract  of  aifireightment,  or  whether  it  was  a  contract 
for  a  sale  of  the  goods,  disguised  under  the  form  of  an 
affreightment  I  agree  with  the  respondent's  counsel,  that  if 
this  bill  of  lading  was  used  merely  as  a  disguise  to  cover  a 
sale,  or  if  it  were  an  arrangement  resorted  to  as  a  security  for 
the  payment  of  the  purchase-money,  it  could  create  no  lien  on 
the  vessel;  and  if  such  were  the  contract,  it  is  immaterial 
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whether  the  purchase  was  made  by  the  master  on  his  own 
account,  or  on  the  account  of  his  owners.  In  neither  case 
would  the  vender  be  entitled  to  a  lien  on  the  vessel  for  his 
security.  It  is  only  those  contracts  which  the  master  makes 
in  his  quality  as  master,  that  specifically  bind  the  ship, 
and  affect  it  by  way  of  a  lien  or  privilege  in  favor  of  the 
creditor. 

But  is  there  any  evidence  that  this  was  not  a  bond  fide  con- 
tract of  affreightment  ?  It  is  proved  by  a  bill  of  lading  in  the 
usual  form.  Though  this  is  not  binding  and  conclusive  with 
respect  to  third  persons,  it  is,  with  respect  to  them,  evidence  of 
a  high  character.  It  may  be  impeached ;  but  it  is  not  lightly 
to  be  presumed  that  parties,  who  put  their  contracts  into  writ- 
ing with  aU  the  usual  forms  and  solemnities  which  belong  to 
it,  intend  a  different  contract  from  that  which  the  written 
agreement  plainly  expresses.  It  belongs  to  him  who  im- 
peaches it  to  show  by  satisfactory  evidence  that  it  is  a  simu- 
lated contract 

The  fitst  circumstance  relied  on  for  this  purpose  appears  on 
the  face  of  the  paper.  The  master  was  to  receive  for  his 
freight,  not  a  fixed  and  certain  sum,  but  all  that  the  plaster 
should  sell  for  over  a  certain  sum.  This  is  an  unusual  mode 
of  settling  the  amount  of  freight,  but  there  is  nothing  illegal  ^ 
in  such  an  agreement  The  master  could  lose  nothing  but  the 
run  of  the  vessel,  for  he  would  be  discharged  by  delivering 
the  cargo  to  the  consignees,  and  for  his  compensation  he  might 
be  willing  to  talif  the  risk  of  the  market 

Another  circumstance  relied  upon  is,  that  at  the  time  when 
the  bill  of  lading  was  executed,  a  bill  of  parcels  was 
[•276]  delivered  by^McLellan  to  the  master,  in  which  220 
tons  of  plaster  was  charged  to  the  brig,  with  some 
other  small  charges,  and  credit  was  given  for  the  plaster 
returned,  and  the  account  was  balanced  by  this  sum  of 
$259.78,  to  be  paid  to  Ellis  &  Son,  as  per  bill  of  lading.  It 
is  argued  that  this  paper  shows  clearly  that  there  was  a  sale  of 
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the  plaster,  and  that,  the  bill  of  lading  was  only  given  as  a 
security  for  the  payment.  Biit  this  paper  is  not  a  contract  nor 
legal  evidence  per  se  of  a  contract  It  is  but  a  memorandum 
of  one  of  the  parties,  and  is  satisfactorily  explained  by  the 
parol  evidence.  It  is  proved  that  in  the  first  instance  there 
was  a  sale  of  the  plaster,  and  when  it  was  found,  from  the 
leaky  condition  of  the  vessel,  that  she  was  unfit  for  the 
intended  voyage  to  New  York,  eighty  tons  of  the  plaster 
was  relanded,  and  the  voyage  changed  from  New  York  to 
Boston.  Buckman,  the  clerk  of  the  libellant,  says  that  the 
contract  was  rescinded  and  a  new  agreement  made,  by  which 
the  master  was  to  take  the  plaster  on  freight  Roberts  says 
that  although  the  plaster  was  consigned  to  Ellis  &  Sons,  he 
was  authorized  to  sell  it  and  pay  over  the  amount  named  in 
the  bill  of  lading,  instead  of  delivering  the  plaster  to  Ellis  & 
Son.  Now  as  Roberts  was  to  have  for  freight  all  that  the 
plaster  should  sell  for  over  a  certain  sum,  and  that  if  it  sold  for 
no  more  he  would  have  nothing,  it  was  but  reasonable  that  he 
should  have  the  power  of  trying  the  market,  and  getting  the 
best  price  that  could  be  obtained.  The  memorandum  given 
to  Roberts  may  be  considered  as  giving  him  an  implied  author- 
ity to  sell  the  plaster  and  pay  over  the  balance  of  the  amount, 
instead  of  delivering  it  to  the  consignees.  The  only  evidence 
opposed  to  this  view  of  the  transaction  is  that  of  Roberts 
himself.  He  says  that  the  bill  of  lading  was  given  merely  as 
a  security  for  the  payment  of  the  purchase-money.  Now, 
waiving  all  objection  to  the  admissibility  of  his  testimony,  as 
a  witness  to  impeach  an  instrument  to  which  he  is  a  party,  his 
testimony  alone  and  unsupported,  for  Gray,  the  other  witness, 
left  the  vessel  before  she  sailed,  is  insufficient  to  overbalance 
the  credit  due  to  the  bill  of  lading,  sustained  as  it  is  by  the 
direct  testimony  of  Buckman. 
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[•277]    •Hopeful  Toler  (Consul)  v.  John  White. 

The  Act  of  Februarj  22, 1803,  §  2,  concerning  Consuls  and  Vice-consuls 
requiring  masters  of  vessels  to  deposit  their  ship's  papers  with  the  consul  on 
their  arrival  in  a  foreign  port,  does  not  apply  to  a  case  when  the  vessel 
merely  touches  at  a  port,  without  coming  to  an  entry  or  transacting  any 
business. 

December  Term,  1834.  —  This  action  was  brought  by  the 
United  States,  in  the  name  of  their  consul  at  Ponce,  in  Porto 
Rico,  to  recover  a  penalty  of  $500,  of  the  defendant,  master 
•  of  the  brig  Cadmus,  of  Kennebunk-port,  for  not  depositing 
his  register  with  the  said  consul,  on  his  arrival  at  Ponce,  agree- 
ably to  the  requirement  of  the  statute  of  February  22, 1803, 
sect.  2. 

It  appeared  by  the  evidence  that  Capt.  White  arrived  at 
Ponce,  in  Porto  Rico,  in  the  brig  Cadmus,  the  first  of  March, 
1834,  between  the  hours  of  six  and  seven  o'clock  in  the  morn- 
ing, and  came  to  anchor ;  that  he  went  on  shore  in  the  course 
of  the  day,  and  passed  by  the  consul's  oflSce,  and  that  the  ves- 
sel remained  in  port  until  about  five  o'clock  in  the  afternoon 
of  the  same  day,  when  she  got  undejr  weigh  and  left,  without 
having  deposited  her  papers  with  the  consul. 

A  number  of  ship  masters  were  examined  to  show  what 
had  been  the  practice  of  masters,  as  to  depositing  their  papers 
with  the  consul.  The  evidence  related  principally,  but  not 
exclusively,  to  the  usage  in  the  ports  of  the  West  Indies.  It 
appeared  that,  for  many  years  after  the  passage  of  the  act,  it 
was  not  the  custom  of  masters  to  deposit  their  papers  with 
the  consul,  except  at  the  ports  where  they  came  to  an  entry 
and  transacted  business,  and  not  always  in  those  cases ;  but 
that  the  usage  was  general,  not  to  deposit  their  papers  with 
the  consul  at  a  port  where  they  merely  touched  to  try  the 
market,  or  for  information,  although  they  might  be  required 
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to  pay  some  small  port  charges,  as  anchorage,  &c. ; 
•but  that  within  a  few  years,  the  consuls  in  some  of  ['ifS] 
the  West  India  ports  had  required  the  deposits  of  the 
ship's  papers,  in  all  cases  where  the  vessel  came  into  port, 
whether  she  came  to  an  entry  and  transacted  any  business,  or 
not;  that  the  demand  of  the  consuls  had  in  some  instances 
been  complied  with,  but  had  more  generally  been  resisted.  It 
was  also  proved  that  it  was  a  common  practice  in  this  trade, 
for  vessels  to  touch  at  one  or  more  ports,  for  the  purpose  of 
ascertaining  the  state  of  the  market,  or  to  learn  at  what  place 
they  could  dispose  of  their  cargo  most  advantageously. 

The  case  was  argued  by  Anderson,  District  Attorney,  for 
the  plaintiff,  and  G.  W.  Pierce,  for  the  defendant,  and  was 
submitted  to  the  decision  of  the  court,  on  the  law  and  evi- 
dence, the  right  being  reserved  to  each  party  to  sue  out  a  writ 
of  error,  as  on  a  judgment  rendered  on  a  verdict. 

Ware,  District  Judge. 

This  is  a  suit  for  a  penalty,  brought  on  the  act  of  February 
22,  1803,  supplementary  to  the  act  of  April  14, 1793,  concern- 
ing consuls  and  vice-consuls.  The  2d  section  of  the  act  pro- 
vides, that  it  shall  be  the  duty  of  every  master  or  commander 
of  a  ship  or  vessel  belonging  to  citizens  of  the  United  States, 
who  shall  sail  from  any  port  of  the  United  States  after  May 
next,  on  his  arrival  at  a  foreign  port,  to  deposit  his  register, 
sea  letter,  and  Mediterranean  passport,  with  the  consul,  vice- 
consul,  commercial  agent,  or  vice-commercial  agent,  if  any 
there  be  at  such  port,  and  that  in  case  of  refusal  or  neglect  of 
the' said  master  or  commander  to  deposit  the  said  papers  as 
aforesaid,  he  shall  forfeit  and  pay  five  hundred  dollars,  to  be 
recovered  by  the  said  consul,  vice-consul,  commercial  agent, 
or  vice-commercial  agent,  in  his  own  name,  for  the  benjefit  of 
the  United  States,  in  any  court  of  competent  jurisdiction. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  by  the 
true  construction  of  the  act,  the  master  is  bound  in  all  cases 
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to  deliver  the  papers  of  hia  ship  to  the  consul  when- 
[*^iP]  ^^^^  ^^  S^^^  ^^^^  P^^  *and  comes  to  anchor,  whether 
he  makes  an  entry  at  the  custom-house  and  transacts 
any  business  in  the  port,  or  not,  and  whether  he  remains  there 
a  longer  or  shorter  time ;  that  the  words  of  the  statute  being 
general,  and  without  qualification,  that  the  master  shall,  on  his 
arrival,  deposit  his  papers,  the  court  cannot  interpose  an  excep- 
tion which  is  not  found  in  the  law.  On  the  part  of  the  de- 
fendant, it  is  conteqded  that  the  master  is  never  bound  to 
deposit  his  papers,  except  at  a  port  where  he  comes  to  an 
entry  at  the  custom-house,  and  that  such  has  been  the  general 
understanding  with  respect  to  the  law  among  masters  of  ves- 
sels and  mercantile  men. 

The  evidence  which  has  been  offered  to  show  what  has  been 
the  usage  under  the  law,  may  be  disposed  of  by  one  or  two 
general  observations.  It  cannot  be  pretended  that  usage  alone 
can  abrogate  a  positive  act  of  the  legislature.  Customary 
law,  or  that  which  rests  on  no  other  foundation  than  usage 
may  be  abrogated  by  a  contrary  usage.  As  it  derives  its 
whole  authority  from  the  silent  assent  of  those  who  are 
affected  by  it,  its  obligatory  force  may  be  annulled  in  the  same 
way,  by  the  silent  adoption  of  a  contrary  usage.  But  an  act 
of  the  legislature  can  be  annulled  only  by  the  same  authority 
by  which  it  was  made.  If  it  was  then  shown  by  satisfactory 
evidence  that  the  law  had  not  been  observed,  this  would  not 
prove  that  it  is  not  in  force,  and  obligatory  in  those  cases  to 
which  it  applies.^ 

But  the  practice  under  the  law  has  been  urged  in  another 
view,  as  showing  the  sense  in  which  it  was  understood  at  the 
time,  and  immediately  after  it  was  made,  by  those  to  whom  it 
applies,  and  who  had  an  agency  in  carrying  it  into  execution, 
and  as  having  something  like  the  force  of  a  contemporaneous 
construction  of  the  act.     It  may  be  admitted  that  usage  may, 


*  United  States  v.  Lyman,  1  Mason's  Beports,  504. 
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in  some  cases,  throw  light  on  the  meaning  of  a  statute,  when 
its  language  is  ambiguous,  and  may  fairly  admit  of 
two  constructions.  But  usage,  to  be  •urged  with  [*280] 
effect  for  this  purpose,  must  be  consistent  with  the 
words  of  the  act,  although  they  may  be  susceptible  of  a  dif- 
ferent meaning.  To  admit  that  it  can  authorize  a  construc- 
tion against  the  plain  and  evident  meaning  of  the  words,  is  to 
admit  that  usage  can  repeal  a  statute.  The  custom  must  also 
be  general  and  uniform.  Now  the  evidence  in  this  case  relates 
almost  entirely  to  a  particular  trade,  the  trade  in  the  ports  of 
the  West  Indies ;  and  a  part  of  the  evidence  proves  too  much, 
for  it  shows  that  a  practice  has  prevail^  to  some  extent 
directly  in  conflict  with  the  words  of  the  law,  not  to  deposit 
the  ship's  papers  with  the  consul  at  all,  even  in  the  port  where 
she  has  discharged  her  cargo  and  taken  in  a  new  one.  The 
evidence  does  not  prove  such  a  general  and  uniform  usage  as 
can  safely  be  relied  upon  as  an  index  even  to  the  opinions  of 
mercantile  men,  as  to  the  meaning  of  the  law ;  much  less 
such  an  usage  as  a  court  can  receive  as  having  the  authority 
of  a  contemporaneous  exposition  of  the  statute. 

We  must  then  return  to  the  statute  itself,  and  expound  it 
by  its  own  words,  and  by  other  acts  of  the  legislature  relating 
to  the  same  general  subject.  The  difficulty  lies  in  determin- 
ing the  precise  import  of  the  word  arrival,  as  it  is  used  in  this 
seotion.  The  common  and  obvious  meaning  of  the  word,  is, 
coming  to  some  port  or  place.  But  in  the  fiscal  and  naviga- 
tion laws  of  the  United  States,  it  is  not  always,  perhaps  not  . 
most  generally,  used  in  its  original  and  etymological  meaning, 
nor  is  it  .invariably  used  in  one  and  the  same  sense,  so  that 
what  is  deemed  by  law  to  be  an  arrival  for  one  purpose,  is  not 
deemed  to  be  so  for  another. 

In  the  25th,  and  some  of  the.  following  sections  of  the  col- 
lection law,  act  of  1790,  ch.  128,  the  word  is  used  in  its  com- 
mon and  most  comprehensive  signification.  Every  master  of 
a  vessel  coming  from  a  foreign  port  is  directed,  on  his  arrival 
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within  four  leagues  of  the  coast  —  or  within  the  limits  of  any 
collection  district,  to  exhibit  the  manifest  of  his  cargo  to  the 
first  officer  of  the  customs  who  comes  on  board  his 
[•281]  vessel.  The  sense  in  which  the  word  is  used  •here,  is 
that  of  coming  within  four  leagues  of  the  coast,  or 
within  the  limits  of  a  district 

The  third  section  of  the  coasting  act,  February  12, 1793, 
authorizes  vessels  in  certain  cases,  when  in  a  district  to  which 
they  do  not  belong,  to  change  their  papers  and  take  out  a  tem- 
porary register  or  license,  which  they  are  required,  within  ten 
days  after  their  arrival  within  the  district  to  which  they  belong, 
to  surrender  and  Ake  out  new  papers.  In  the  case  of  the 
United  Slates  v.  Shackford,  5  Mason's  Reports,  445,  which 
arose  in  this  district,^  it  was  decided  that  the  penalty  under 
this  section  was  not  incurred  by  a  vessel  touching  at  a  port  in 
her  home  district,  coming  to  anchor,  and  landing  passengers 
in  the  course  of  a  voyage  to  another  port ;  but  that  to  consti- 
tute an  arrival,  within  the  meaning  of  this  section,  it  must  be 
an  arrival  in  the  regular  course  of  her  employment,  at  a  port 
of  destination  within  her  home  district  The  casual  touching 
at  such  port,  for  purposes  not  connected  with  the  objects  of 
the  voyage,  was  not  sucb  an  arrival  as  was  contemplated  by 
this  section  of  the  act  The  word  is  evidently  used  in  the 
same  restricted  sense  in  the  14th  section  of  the  registry  act^ 

In  both  these  sections  nearly  the  same  form  of  expression 
is  used,  as  in  the  25th  section  of  the  collection  act,  in  which  it 
.  is  quite  clear  that  merely  coming  within  four  leagues  of  the 
coast,  or  within  the  limits  of  a  district,  is  an  arrival  within  the 
meaning  of  the  legislature ;  and  in  the  other  acts  referred  to, 
it  is  clear  that  a  mere  coming  within  the  district  is* not  such 
an  arrival  as  is  contemplated,  and  as  makes  it  necessary  for  a 
vessel  to  change  her  papers.  By  the  15th  and  17th  sections 
of  the  coasting  act,  the  master  of  a  vessel  arriving  at  a  dis- 

^  Ante,  p.  1 71.  «  Act  of  December  31,1 792. 
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trict,  from  another  district,  is  required  in  certain  cases  to 
deliver  a  manifest  of  his  cargo  to  the  collector.  The  context 
clearly  shows,  that  arrival,  in  these  sections,  means  an  arrival 
at  a  port  of  destination,  where  the  cargo,  or  a  part  of  it,  is 
intended  to  be  delivered.  The  22d  section  of  this 
•  act  relates  to  vessels  "  putting  into  a  port  other  than  [•282] 
that  to  which  they  are  bound,"  which,  in  the  subse- 
quent part  of  the  section,  is  called  an  arrival.  Here  the  word 
is  used  for  the  touching  at  a  port  for  purposes  disconnected 
with  the  principal  objects  of  the  voyage. 

It  being  then  clear  that  the  word  is  used  in  the  revenue  and 
navigation  laws  of  the  country  in  different  senses ;  for  merely 
coming  to  a  place  or  port  —  for  putting  into  or  touching  at  a 
port,  not  for  the  purposes  of  trade,  but  from  necessity  or  any 
other  cause,  as  well  as  for  an  arrival  at  a  port  of  destination ; 
whether  in  a  given  case  the  legislature  intended  one  or  another 
of  these  meanings,  must  be  determined  from  the  connection 
in  which  it  is  used,  and  the  objects  intended  to  be  effected  by 
the  law.  One'bf  the  objects  of  this  requirement,  as  stated  by 
the  District  Attorney,  is  to  prevent  the  use  of  simulated  Amer- 
ican papers,  by  vessels  which  are  not  entitled  to  them ;  and  he 
referred  to  a  communication  of  the  executive  to  congress,  in 
1797,  urging  the  subject  upon  the  attention  of  congress,  in 
this  view.  In  time  of  war,  the  temptation  to  the  merchants 
of  the  belligerents  is  very  strong  to  screen  their  vessels  from 
capture,  by  giving  them  a  neutral  character ;  and  it  is  known 
as  an  historical  fact,  that  during  the  late  European  wars,  the 
practice  of  fabricating  American  papers  for  vessels  belonging 
to  the  belligerents  was  carried  to  a  very  great  extent.  The 
consequences  were  extremely  embarrassing  and  vexatious  to 
our  commerce.  The  American  flag  became  everywhere  sus- 
pected of  covering  enemies'  property ;  and  our  own  vessels,  in 
consequence  of  this  suspicion,  were  subjected  to  great  embar- 
rassments, and  our  merchants  to  heavy  losses.  The  interests 
of  our  commerce  were  at  that  time  deeply  concerned  in  sup- 
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pressing  this  abuse.  And  in  peace,  as  well  as  in  war,  both 
the  honor  and  interest  of  the  country  require  that  the  rights  of 
our  flag  should  not  be  usurped  by  those  who  are  not  entitled 
to  them.  When  nations  have  granted  to  our  commerce  par- 
ticular privileges  by  treaty,  good  faith  as  well  as  the  pub- 
lic interest  demands  of  our  government  to  prevent 
[•  283]  •  others  from  fraudulently  obtaining  th^  same  privileges, 
by  the  use  of  simulated  American  papers.  These 
frauds  may  be  checked  to  a  very  great  extent,  or  made  very 
hazardous  to  those  who  perpetrate  them,  by  requiring  masters 
of  vessels,  in  all  cases,  on  arriving  in  a  foreign  port,  to  deposit 
their  papers  with  a  public  officer,  who  may  be  provided  with 
the  means  of  distinguishing  the  genuine  from  spurious  and 
forged  papers  or  documents.  But  besides  motives  of  this 
kind,  the  government  have  an  interest  in  knowing  whether  our 
vessels  habitually  carry  with  them,  when  abroad,  the  proper 
documentary  proof  of  their  American  character. 

The  mercantile  classes  of  the  community  have  a  deeper 
interest  than  any  other  in  having  this  law  so  enforced  as  to 
attain  rather  than  frustrate  the  objects  intended  to  be  effected 
by  it; — and,  on  the  other  hand,  it  cannot  be  supposed  that 
the  legislature  intended  such  a  construction  as  should  produce 
unnecessary  embarrassments  to  trade.  The  provisions  of  the 
law  were  doubtless  intended  as  a  benefit  and  security,  and  not 
as  a  burden  to  the  commerce  of  the  country.  Now  the  evi- 
dence in  this  case  shows  that  it  is  common  for  Vessels  to  clear 
out  for  a  particular  port  or  island  and  a  market,  and  if  the 
evidence  which  was  objected  to  by  the  counsel  for  the  plain- 
tiff, is  not  properly  admissible,  I  know  not  but  the  court  may 
judicially  take  notice  of  a  fact  of  so  frequent  occurrence  and 
so  well  known.  In  those  cases  they  often  touch  at  one  or 
more  ports  for  information,  before  they  find  a  market  that 
suits  them,  and  usually  they  only  stop  long  enough  for  the 
master  to  go  on  shore  and  call  on  a  merchant;  —  sometimes 
the  vessel  goes  into  port  and  comes  to  anchor,  and  sometimes 
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she  lies  off  and  on  without  coming  into  port ;  in  some  cases 
there  are  small  port  charges  to  be  paid,  and  in  some  cases 
there  are  none.  The  object  of  the  master  is  to  obtain  infor- 
mation with  the  least  delay  practicable,  and  if  the  market 
doqs  not  suit  him,  to  proceed  to  another  port.  To  require 
him,  in  these  cases,  to  part  with  his  vessePs  papers,  might  be 
attended  with  serious  inconvenience.  Besides  the 
increased  delay  *  it  would  occasion,  and  every  delay  [*  284] 
in  maritime  commerce  is  to  be  regarded  as  a  source 
of  increased  danger,  his  vessel,  while  lying  off  a  port,  might, 
by  a  sudden  change  of  wind,  be  driven  to  sea  without  papers. 
A  construction  of  the  law  which  would  produce  such  incon- 
venience, ought  not  to  be  adopted,  unless  such  appears  evi- 
dently to  have  been  the  intention  of  the  legislature.  The 
District  Attorney  makes  here  a  distinction,  and  holds  that  a 
master  is  not  required  to  part  with  his  papers  unless  his  vessel 
come  to  anchor.  But  the  words  of  the  law  make  no  such 
distinction,  and  if  we  adopt  the  strict  meaning  of  the  word  in 
this  section,  the  coining  to  anchor  is  no  part  of  the  arrival. 
This  is  complete  before  her  anchor  is  cast. 

It  does  not  appear  to  me  that  the  policy  of  the  law  requires 
this  construction,  and  it  seems  that  all  the  objects  intended  to 
be  attained  by  it,  may  be  had  by  an  interpretation  less  onerous 
to  commerce.  And  I  think  the  words  of  the  law,  also,  point 
to  a  different  construction.  The  term  deposit,  carries  with  it 
the  idea  of  something  more  than  the  mere  delivery  of  the 
papers  to  the  consul,  for  inspection,  to  be  redelivered  in  a 
few  hours.  This  word  is  not  usually  employed,  except  when 
the  thing  is  intended  to  remain  with  the  depositary  for  some 
time,  and  when  the  deposit  is  made  for  some  specific  object, 
beyond  that  of  mere  inspection  or  examination.  The  subse- 
quent words  of  the  statute  go  to  confirm  the  idea,  that  this 
term  is  here  used  in  its  common  and  most  usual  sense.  After 
directing  the  master  to  deposit  his  ship's  papers  with  the  con- 
sul, the  law  proceeds  to  direct  the  consul  in  whose  custody 
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they  are  deposited,  on  '^  the  master's  producwg  a  clearance 
from  the  proper  officer  of  the  port,  where  his  ship  or  vessel 
may  be,  to  deliver  to  said  master  all  his  said  papers."  The 
natural  inference  from  this  language  is,  that  the  legislature 
intended' that  the  ship's  papers  should  remain  in  the  custody 
of  the  consul,  while  the  ship  remained  in  port  And  it  may 
be  inferr^  with  a  yet  higher  degree  of  probability,  that  the 

cases  which  were  in  the  C9ntemplati6n  of  the  legisla- 
[•  285]  ture,  as  falling  within  the  provisions  of  *  the  law,  were 

those  of  vessels  coming  to  an  entry  at  the  custom- 
house, and  engaging  in  trade,  where  they  would  necessarily 
be  detained  a  considerable  time.  For  when  a  vessel  merely 
touches  at  a  port  for  a  few  hours,  and  engages  in  no  trade, 
she  does  not  ordinarily  make  an  entry  at  the  custom-house, 
and  of  course  does  not  take  a  clearance.  K  the  cases  of  ves- 
sels merely  touching  at  a  port  for  information,  without  engag- 
ing in  trade,  had  been  within  the  contemplation  of  the  legisla- 
ture, as  comprehended  within  the  requirements  of  this  -section, 
they  would  not  have  directed  the  consul  tl  redeliver  the  ship's 
papers  to  the  master,  on  his  producing  a  clearance,  but  to 
deliver  them  whenever  the  vessel  was  ready  to  depart;  at 
least,  that  or  some  other  equivalent  expression  would  have 
been  much  more  natural,  and  more  consistent  with  such  an 
intention  than  that  actually  used.  The  inference  is  therefore 
strong,  from  the  language  of  the  law,  that  such  a  case  as  the 
present  does  not  come  within  its  meaning,  and  of  course  that 
the  master  has  not  incurred  the  penalty.  On  the  whole, 
whether  we  look  to  the  policy  and  objects  of  the  law,  or  to  its 
words,  we  are,  I  think,  brought  to  the  same  conclusion,  that 
when  a  vessel  merely  touches  at  a  port  without  making  an 
entry  at  the  custom-house,  or  transacting  any  business,  and 
stops  but  a  few  hours,  the  master  is  not  bound  to  deposit  his 
ship's  papers  with  the  consul.  The  natural  inference  from  the 
language  of  the  act  is,  that  the  deposit  is  only  required  when 
an  entry  is  made,  and  the  word  arrival,  in  this  section  of  the 
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lavT,  means  an  arrival  at  a  port  of  destination ;  but  there  may, 
perhaps,  be  other  cases  to  which  this  act  will  apply.  It  will, 
however,  be  in  season  to  decide  those  cases  when  they  are 
presented. 

According  to  the  agreement  of  the  parties,  judgment  must 
be  rendered  for  the  defendant 


•Lane  v.  Townsend  et  al.  [•286] 

The  process  act  of  1 789  adopted  for  the  courts  of  the  United  States,  in  each 
State  respectively,  the  forms  of  writs  and  other  process,  and  the  forms  and 
modes  of  proceeding  in  suits  at  common  law,  as  they  existed  at  that  time 
in  the  supreme  courts  of  the  States ;  but  did  not  adopt  prospectively  such 
alterations  as  the  States  might  afterwards  make. 

The  taking  of  a  bail-bond  for  the  appearance  of  a  party  to  answer  to  a  suit, 
is  part  of  the  forms  and  modes  of  proceeding  in  a  cause,  and  the  liabilities 
of  the  parties  to  it  are  to  be  determined  by  the  rules  of  practice  in  the 
United  States  courts,  and  not  by  those  of  the  State  courts. 

Such  an  instrument,  taken  to  secure  the  appearance  of  a^  party  to  answer  a 
libel  in  the  admiralty,  is  to  be  considered  not  as  a  bail-bond  at  common 
law,  but  as  an  admiralty  stipulation,  and  construed  according  to  the  rules 
and  the  practice  of  courts  of  admiralty  touching  such  Itipulations. 

Stipulations  taken  in  the  progress  of  a  cause,  for  the  purpose  of  sustainrng 
and  rendering  effectual  the  jurisdiction  of  the  court,  are  to  be  interpreted 
as  to  the  extent  and  limitation  of  responsibility  .created  by  them  by  the 
intention  of  the  court  which  required  them,  and  not  by  the  intention  of 
the  parties  who  are  bound  by  them. 

By  a  stipulation  conditioned  for  the  appearance  of  a  party  to  answer  a  libel 
and  await  and  abide  the  decision  of  the  court,  the  fidejussors  are  not  fixed 
irrevocably  by  the  return  of  non  est  inventus  on  the  execution,  but  they 
may  surrender  the  principal  at  any  time  before  a  decree  against  them,  on  a 
citation  to  show  cause  in  the  nature  of  a  scire  facias  at  common  law. 

Practice  of  the  admiralty  in  regard  to  stipulations.  Stipulations  required  by 
the  Roman  law,  and  the  manner  of  commencing  a  suit 

August  17, 1835. — This  was  a  scire  facias^  or  a  proceeding 
in  the  nature  of  a  scire  facias,  against  bail.     The  plaintiff, 
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Lane,  obtained  a  decree  upon  a  libel  on  the  admiralty  side  of 
the  court,  for  $100  damages  and  costs,  against  John  M.  Jor- 
dan, on  the  27th  of  June,  1833.  On  the  12th  of  December 
following,  he  took  out  execution  and  delivered  it  to  the  deputy 
marshal,  returnable  at  the  next  February  term  of  the  court. 

On  the  return  day,  the  officer  made  his  return  on  the 
[*287]  execution  that  he  had  made  diligent  search  *  for  the 

property  of  the  said  Jordan,  to  satisfy  the  execution, 
and  could  find  none,  and  for  the  body,  and  that  he  was  not  to 
be  found.  The  defendants  in  the  action  were  sureties  for  his 
appearance  to  answer  the  original  libel  on  which  the  decree 
was  obtained.  The  condition  of  the  bond,  in  substance,  is 
that  said  Jordan  shall  appear  and  Answer  to  the  process,  and 
shall  abide  and  perform  the  judgment  of  the  court,  or  of  any 
other  court  before  which  said  process  shall  in  due  course  of 
law  be  finally  determined,  and  shall  not  depart  without  license, 
then  the  obligation  to  be  void,  otherwise  to  remain  in  full 
force.  The  suit  against  the  bail  was  commenced  the  12th  of 
June,  1834.  On  the  28th  of  August  following,  the  defendants 
committed  Jordan  to  the  county  jail  in  Portland,  for  the  pur- 
pose of  discharging  themselves  from  their  liability  as  bail,  and 
on  the  same  day  gave  notice  of  the  commitment  to  the  proc- 
tor of  the  libellant.  The  question  whether,  on  these  facts,  the 
defendants  were  discharged  from  their  liability,  was  argued  by  , 
C  S,  DaveiSy  for  the^  plaintiff,  and  by  J.  L.  Megquier,  for  the 
defendants. 

Ware,  District  Judge. 

The  defendants  rely,  in  the  first  place,  for  their  defence 
against  this  action,  on  the  provisions  of  the  law  of  Maine  of 
March  19, 1821,  ch.  67,  sect.  1.  This  act  provides  that  when 
any  person  becomes  bail  for  the  appearance  of  a  party  in  any 
civil  suit,  and  judgment  is  recovered  against  the  principal,  the 
bail  may  take  him  and  commit  him  to  the  keeper  of  the  jail 
in  the  county  where  the  arrest  was  made,  or  in  that  in  which 
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the  writ  was  returnable,  and  the  gaoler  is  required  to  receive  the 
party  into  his  custody ;  and  that  upon  the  bail  notifying  the 
plaintiff  or  bis  attorney,  within  fifteen  days  after  the  commit- 
ment, of  the  time  and  place  when  and  where  the  party  is 
committed,  provided  the  commitment  is  before  final  judgment 
on  the  scire  facias,  the  bail  shall  be  exonerated  from  their  lia- 
bility on  the  bond.  The  commitment  was,  in  this  case,  after 
the  return  of  non  est  inventus  on  the  execution,  and 
•  after  this  process  was  commenced,  but  before  final  [*  288] 
judgment  upon  it. 

It  is  admitted  that  the  bail  have  pursued  the  regular  steps 
required  by  this  act  to  exonerate  them  from  their  liability, 
and  if  the  liabilities  of  bail  in  suits  in  the  courts  of  the  United 
States  are  to  be  determined  by  the  local  law  of  the  State,  that 
judgment  must  be  in  their  favor.  It  is  contended  that  the 
local  law  does  apply  and  constitute  the  law  of  the  case.  The 
34th  section  of  the  Judiciary  Act  of  September  24, 1789,  is 
referred  to  as  furnishing  the  rule  for  governing  the  decision  of 
the  court.  This  provides  that  the  laws  of  the  several  States, 
except  where  the  constitution,  treaties,  or  statutes  of  the 
United  States  otherwise  provide,  shall  be  regarded  as  rules  of 
decision  at  common  law  in  cases  where  they  apply.  The 
question  then  is,  does  the  law  of  the  State  apply  to  the  case. 
It  has  been  decided  by  the  supreme  court  that  this  section  is 
merdy  a  legislative  recognition  of  a  principle  of  universal 
jurisprudence  as  to  the  operation  of  the  lex  locij  that  every 
contract  is  to  be  governed  by  the  laws  with  a  view  to  which  it 
was  made ;  but  that  it  does  not  affect  the  modes  of  proceed- 
ing or  practice  of  the  courts.  Wayman  v.  Southard,  10 
Wheaton,  1. 

That  it  could  not  have  been  the  intention  of  congress,  in 
that  section  of  the  act  referred  to,  to  regulate  the  course  of 
judicial  proceedings,  is  clear  from  the  fact  that  the  next  act  in 
the  statute-book  takes  up  this  subject.  It  is  the  act  to  regu- 
late processes  in  the  courts  of  the  United  States.     This  pro- 
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vides  that  the  forms  of  writs  and  process  in  the  courts  of  the 
United  States,  except  their  style,  in  suits  at  common  law, 
shall  be  the  same  in  each  State  respectively  as  are  now  used 
in  the  supreme  court  of  the  same.  Laws  ofUie  United  States^ 
vol.  1,  ch.  21.  This  act  adopted  the  State  practice  as  it  then 
existed,  but  it  did  not  adopt  prospectively  the  changes  which 
might  be  afterwards  made.  It  continued  in  force  until  1792, 
when  a  new  act  was  passed.  This  provides  that  the  forms  of 
writs,  executions,  and  other  process,  and  the  forms  and  modes 

of  proceedings,  in  suits  at  common  law,  shall  be  the 
[•289]  same  *as  are  now  used  in^the  courts,  subject  to  such 

alterations  and  additions  as  the  courts  may  in  their 
discretion  make,  or  as  the  supreme  court  may  by  rule  pre- 
scribe to  any  circuit  or  district  court.  Act  of  May  8,  1792. 
This  act  regulated  the  practice  of  the  courts  of  the  United 
States  in  this  State  until  the  year  1828,  when  "  An  Act  further 
to  regulate  processes  in  the  courts  of  the  United  States," 
(May  19,  1828,  ch.  68,)  was  passed,  which  provides  "  That 
the  forms  of  mesne  process,  except  the  style,  and  the  forms 
and  modes  of  proceeding  in  suits  in  the  courts  of  the  United 
States,  held  in  those  States  admitted  into  the  Union  since  the 
29th  of  September,  1789  —  in  those  of  common  law,  shall  be 
the  same  in  each  of  the  said  States  respectively,  as  are  now 
used  in  the  highest  court  of  original  jurisdiction  of  the  same, 
—  in  proceedings  in  equity,  according  to  the  principles,  rules, 
and  usages  which  belong  to  courts  of  equity  —  and  in  those 
of  admiralty  and  maritime  jurisprudence,  according  to  the 
principles,  rules,  and  usages  which  belong  to  courts  of  admi- 
ralty, as  contradistinguished  from  courts  of  common  law, 
except  so  far  as  has  been  otherwise  provided  for  by  acts  of 
Congress,"  subject  to  such  alterations  as  should  be  made  by 
the  courts,  or  as  should  be  prescribed  to  them  by  the  supreme 
court.  The  third  section  of  the  act  provides,  "  that  writs  of 
execution,  and  other  final  process,  issued  on  judgments  and 
decrees  rendered  in  any  of  the  courts  of  the  United  States, 
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and  the  proceedings  thereupon,  shall  be  the  same,  except  their 
style,  in  each  State  respectively,  as  are  now  used  in  the  courts 
of  such  State,  saving  to  the  courts  of  the  United  States  in 
those  States  in  which  there  are  not  courts  of  equity,  with  the 
ordinary  equity  jurisdiction,  the  power  of  prescribing  the 
mode  of  executing  their  decrees  in  equity  by  rules  of  court." 
The  Law  of  Maine  of  1821,  having  been  in  force  at  the  time 
of  the  passing  of  this  act  of  Congress,  it  of  course  regulates 
the  forms  and  modes  of  proceedings  in  the  courts  of  the 
United  States  sitting  in  this  State,  {is  the  State  was  admitted 
into  the  Union  after  the  time  mentioned  in  the  act. 
According  to  *the  decision  in  the  cases  of  Wat/man  v.  ['290] 
Soutkardj  10  Wheaton,  1 ;  Ogden  v.  Saunders^  12  lb. 
213,  and  more  especially  of  Beers  v.  Haughton^  9  Peters,  329, 
the  act  of  Congress  adopts  the  whole  course  of  proceeding  in 
a  suit  in  the  State  courts,  both  mesne  and  final  process,  from 
its  commencement  to  its  termination.  It  must  therefore  in- 
clude the  practice  of  the  State  courts  as  to  bail,  as  well  the 
mode  of  taking  bail  as  the  extent  of  their  liability  and  the 
manner  in  which  they  may  discharge  themselves.  9  Peters^ 
361. 

If  this  then  is  to  be  considered  as  a  proceeding  at  common 
law,  and  to  be  governed  exclusively  by  the  principles  of  that 
law  and  the  practice  of  the  common  law  courts,  and  it  was  in 
this  light  that  it  was  considered  by  the  counsel  when  it  was 
first  argued,  it  must  be  determined  by  the  provisions  of  the 
State  law  of  1821.  But  can  it  be  considered  as  a  common 
law  proceeding  ?  The  original  suit,  in  the  progress  of  which 
this  bond  was  taken,  was  a  libel  in  the  admiralty,  and  the 
whole  proceedings,  from  their  inception  to  their  close,  were  ac- 
cording to  the  course  of  the  admiralty,  and  not  according  to 
the  course  of  the  common  law.  It  is,  therefore,  as  it  appears 
to  me,  quite  clear  that  it  must  be  considered  and  treated  not 
as  a  bail-bond  at  common  law,  but  as  an  admiralty  stipula- 
tion.    It  is  true  that  it  is  in  the  form  of  a  common  bail-bond, 
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bat  it  also  contains  the  snbstance  of  a  stipulation  that  is 
familiar  to  the  jarispradence  of  the  admiralty,  though  it  is  not 
the  stipulation,  which  according  to  our  practice  is  most  usually 
taken. 

If  this  is  to  be  considered  and  treated  as  an  admiralty  sti^^ 
ulation,  then  the  State  law  of  1821  does  not  apply.  The  pro- 
cess act  of  1828  adopts  the  State  practice  in  courts  of  com- 
mon law,  and  in  part  in  courts  of  equity.  But  the  States  have 
no  courts  of  admiralty,  and  consequently  there  could  be  no 
rules  of  practice,  which  could  be  adopted.  But  courts  of 
admiralty  have  peculiar  modes  of  proceeding  and  rules  of 
practice  adapted  to  the  jurisdiction  which  they  exercise  and 

the  nature  of  the  controversies  which  are  brought 
[•  291]  before  them.    The  act,  therefore,  directs  that  the  *  forms 

and  modes  of  proceeding  in  courts  of  admiralty  and 
maritime  jurisdiction  shall  be  "according  to  the  principles, 
rules,  and  usages  which  belong  to  courts  of  admiralty,  as 
contradistinguished  from  courts  of  common  law."  It  seems, 
therefore,  very  clear  that  this  stipulation  having  been  taken 
in  an  admiralty  suit,  and  being  part  of  the  proceedings  in 
the  suit,  its  nature  and  effect,  and  the  obligations  resulting 
from  it  are  lo  be  determined  not  by  the  rules  of  the  common 
law,  applicable  to  the  analogous  obligations  by  bail-bond,  but 
by  the  rules  and  principles  which  govern  courts  of  admiralty 
in  relation  to  this  subject  The  jurisprudence  of  the  courts  of 
common  law  on  the  subject  of  bail-bonds,  may  furnish  analo- 
gies, which  deserve  to  be  considered  with  the  most  respectful 
attention,  but  they  cannot  be  considered  as  absolutely  binding 
on  the  court,    . 

If  we  examine  the  instrument,  its  principal  object  cannot  be 
mistaken.  The  libellant  had,  in  the  exercise  of  his  legal 
rights,  caused  the  person  of  Jordan  to  be  arrested,  to  be  held 
as  a  pledge  for  the  satisfaction  of  the  judgment  which  he 
might  recover.     The  bail,  or  fidejussors,  as  the  friends  of  the 

nt,  take  this  pledge  out  of  his  hands ;  but  before  they 
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are  permitted  to  do  it,  they  are  required  to  enter  into  a  stipu- 
lation that  he  shall  appear  and  answer  the  libel,  and  abide  the 
decision  of  the  court ;  and  if  he  fails  to  do  it,  they  forfeit  the 
penalty  of  the  stipulation.  There  results  from  the  stipulation 
against  the  bail,  an  alternative  obligation,  either  to  restore  to  the 
libellant  his  pledge,  so  that  he  may  levy  his  execution  upon  him, 
or  to  pay  the  penal  sum  named  in  the  stipulation,  if  the  judg- 
ment is  not  otherwise  satisfied.  In  this  case,  the  respondent 
appeared  and  answered  the  libel;  judgment  was  rendered 
against  him,  but  when  the  execution  was  taken  out,  he  was 
not  to  be  found,  nor  any  property  of  his  by  which  it  could  be 
satisfied.  They  became,  therefore,  according  to  the  terms  of 
the  stipulation,  liable^  to  pay  the  penal  sum,  or  at  least,  so 
much  of  it  as  would  satisfy  the  libellant's  demand,  and  judg- 
ment must  be  rendered  against  them,  unless  the  res- 
toration of  the  pledge  before  •judgment  on  this  scire  [•292] 
facias,  or,  in  the  language  of  the  admiralty,  this  cita- 
tion should  be  in  equity  considered  as  a  substantial  compliance 
with  the  terms  of  the  stipulation. 

This  question  must  be  determined  by  the  practice  and  juris- 
prudence of  the  court.  I  should  have  felt  it  a?  a  great  relief, 
if  my  judgment  could  have  been  enlightened  by  something 
like  a  settled  course  of  decisions  on  this  subject,  but  among 
the  small  number  of  reports  of  admiralty  decisions  in  print, 
compared  with  those  at  common  law,  the  researches  of  the 
counsel  have  found  none  bearing  on  the  question  raised  in  this 
case,  and  I  have  met  with  none  in  my  investigation.  I  am 
brought  back  to  general  principles,  aided  by  such  analogies  as 
the  practice  of  the  courts  of  common  law  furnishes  in  similar 
cases. 

Under  all  systems  of  jurisprudence,  courts  feel  themselves 
at  liberty  to  deal  with  obligations  of  this  kind  with  more  free- 
dom than  they  do  with  those  which  result  from  the  voluntary 
acts  of  the  parties.  In  contracts,  it  is  the  intention  of  the 
party  which  governs,  in  giving  a  construction  to  the  terms  of 
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the  agreement,  and  when  that  intention  is  ajscertained,  if  it  is 
not  in  collision  with  any  rule  of  law,  the  court  is  bound  to 
carry  it  into  effect.  But  the  security,  which  is  taken  in  the 
progress  of  a  suit  in  court,  for  the  purpose  of  sustaining  and 
enforcing  its  jurisdiction  and  authority,  is  taken  under  the 
order  of  the  court  or  of  the  law.  Its  terms  are  dictated  by 
the  law  or  the  court,  and  as  the  will  of  the  party  is  not  con- 
sulted as  to  the  tenor  of  the  obligation,  so  his  will  or  intention 
is  not  regarded  in  its  interpretation. 

Such  is  the  language  of  the  civil  law,  which  it  is  well 
known  has  had  great  influence  over  the  jurisprudence,  and 
more  especially  the  practice  of  the  admiralty.  In  canvention- 
cUibus  stipulationUms  contractus formam  contra/ientes  dani;  enim- 
vero  PrcetoricB  stipulationes  legem  oficipiunt  de  menle  PrcUoris^ 
qui  eas  imposuit  Dig.  45, 1, 52.  If,  therefore,  there  is  an  ambig- 
uity in  the  terms  of  the  stipulation,  or  the  construction  of  them 
is  doubtful,  it  is  not  the  intention  of  the  party,  for 
[•  293]  which  we  are  to  inquire,  for  the  will  of  *  the  party  had 
nothing  to  do  in  determining  its  conditions ;  the  doubt 
must  be  removed  by  consulting  the  intention  of  the  court,  or 
the  law  which  required  the  stipulation  and  dictated  its  terms. 
In  Prcetoriis  stipulationUms  si  ambiguv^  sermo  acdderil^  Free- 
toris  erit  interpretatio ;  ejus  enim  mens  cestimanda  est.  Dig. 
46,  5,  9 ;  Voetj  ad  Pand*  46,  6, 1 ;  Heinn :  ad  Pond,  Pars.  7, 
note  71 ;  Domain  Lois  CivileSj  liv.  1,  tit.  1,  sect  2,  note  24. 

The  courts  of  common  law  deal  with  the  obligation  of  bail- 
bonds  on  the  same  principles.  By  the  terms  of  the  instrument 
at  common  law,  the  bond  is  forfeited,  and  the  bail  fixed  by 
the  return  of  non  est  inventus  on  the  execution  ;  and  yet  the 
courts  have,  notwithstanding,  assumed  the  power  of  discharg- 
ing the  bail  from  the  obligation,  not  as  of  strict  right,  but  as 
of  favor,  on  the  surrender  of  the  principal  after  the  return,  and 
after  suing  out  but  before  final  judgment  on  the  scire  facias. 
Mannin  v.  Patridge,  14  East,  599 ;  Champion  v.  Noyes^  2  Mass. 
R.  482.     Mr.  Justice  Story,  in  delivering  the  opinion  of  the 
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court  in  the  case  of  Beers  v.  Houghton^  before  referred  to, 
observes  that,  "  a  recognizance  of  special  bail  being  a  part  of 
the  proceedings  in  the  suit,  and  subject  to  the  regulation  of 
the  court,  the  nature,  extent,  and  limitation  of  responsibility 
created  thereby,  are  to  be  decided  not  by  a  mere  examination 
of  the  instrument,  but  by  reference  to  the  known  rules  of  the 
court  and  the  principles  of  law  applicable  thereto."  And  in 
another  part  of  his  opinion  he  adds,  "  so  much  are  the  pro- 
ceedings against  bail  deemed  a  matter  subject  to  the  regula- 
tion and  practice  of  the  court,  that  the  court  will  not  hesitate 
to  relieve  them  in  a  summary  manner,  and  direct  an  exonera- 
tor  to  be  entered  in  such  cases  of  indulgence  "  —  that  is,  after 
the  bail  was  fixed  by  the  return  of  non  est  inverUvSj  "  as  in 
cases  of  strict  right."  9  Peters^  356-358.  The  obvious  and 
sensible  reason  why  the  courts  allow  themselves  such  a  lati- 
tude of  discretion  in  these  cases,  is  that  the  stipulation  or  bond 
is  taken  in  the  interest  of  justice  by  their  order,  for  the  pur- 
pose of  giving  effect  to  their  own  judgments ;  to  pre- 
vent the  defendant  from  *  depriving  the  plaintiff  of  the  [•294] 
benefit  of  the  judgment,  by  absconding  and  avoiding 
the  process  of  the"  court.  Republicce  inter  sit  ne  judiciafiant 
elusoria,  et  tamen  reorum  sit  fugere.  Heinn.  Recitationes  in 
Inst,  L.  4,  r.  11-1.  •  The  surrender  of  the  principal  on  the 
scire  facias^  though  not  a  compliance  with  the  letter  of  the 
bond,  is  considered  as  a  substantial  compliance  with  its  intent, 
which  is,  that  the  person  of  the  defendant  shall  be  subject  to 
the  execution. 

What  then  was  the  intention,  or  the  object  intended  to  be 
effected  by  this  stipulation  ?  A  court  can  have  none  but  a 
legal  intention,  and  this  is  to  be  sought  in  the  usage  and 
established  jurisprudence  of  the  court.  The  practice  of  the 
court  is  the  law  of  the  court,  and  in  the  want  of  any  authori- 
tative decisions,  showing  what  that  is  on  a  particular  point, 
we  must  resort  to  the  general  rules  of  admiralty  practice,  and 
the  principles  of  that  jurisprudence  from  which  it  is  derived. 


298  DISTRICT  COURT, 

■     ■■  ■     ..      ■  .  I      II 

Lane  v.  Townsend  et  ftl. 

By  the  act  of  Congress  of  1789,  regulating  the  practice  of 
the  courts,  the  forms  and  modes  of  proceeding  in  causes  of 
admiralty  and  maritime  jurisdiction,  are  directed  to  be  ^'  ac- 
cording to  the  course  of  the  civil  law } "  and  in  that  of  1792, 
they  are  ordered  to  be  "  according  to  the  principles,  rules,  and 
usages  of  courts  of  admiralty,  as  contradistinguished  from 
courts  of  common  law ; "  subject  to  such  alterations  as  courts 
in  their  discretion  should  deem  it  expedient  to  make.  The 
practice  here  referred  to,  says  Mr.  Justice  Johnson,  in  the  case 
of  Manro  v.  Almeida^  10  Wheat  473,  is  the  admiralty  practice 
'  of  this  country,  as  grafted  on  the  British  practice.  It  is 
known,  he  'observes,  that  there  are  some  peculiarities  which 
have  been  incorporated  into  the  jurisprudence  of  the  United 
States.  I  am  not,  however,  aware  that  our  practice  has  any 
peculiarities  in  which  it  varies  from  that  of  the  British,  as  to 
the  nature  and  obligation  of  stipulations. 

According  to  the  practice  of  the  high  court  of  admiralty  in 
England,  when  a  person  is  arrested  on  a  libel  in  personam^  he 
is  obliged  to  give  bail  or  caution  for  his  legal  appear- 
[•  295]  ance,  on  the  day  *  and  at  the  place  named  in  the  war- 
rant, to  answer  the  libellant  in  a  cause  civil  and  mari- 
time. ClerKs  Praxis^  arts.  3,  24.  The  stipulation  entered 
into  on  the  arrest  is  only  for  his  legal  ap]^arance,  and  to  com- 
plete that  appearance,  he  is  required  on  the  return  day  to 
enter  into  a  new  stipulation,  to  "  abide  the  sentence  {judicio 
sisli),  to  pay  the  costs  and  ratify  the  acts  of  his  proctor." 
Clerk's  Praxis,  arts.  5  and  12.  When  his  legal  appearance  is 
completed,  the  first  stipulation  is  satisfied,  and  the  new  one 
binds  him  to  await  and  abide  the  decision  of  the  cause,  to 
submit  as  well  to  all  interlocutory  orders  as  to  the  final  decree. 
When  the  libellant  has  obtained  a  decree  and  the  respondent 
absconds,  so  that  he  cannot  be  found  to  be  taken  in  execution, 
the  libellant  may  move  for  a  monition  to  the  fidejussors  to 
pay  the  debt  and  costs  within  a  certain  day,  to  be  named  in 
the  monition,  or  in  default  of  payment  to  be  taken  into  cus- 
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tody.  The  court  in  its  discretion,  pass  the  order  for  the  moni- 
tion on  the  motion,  or  order  the  principal  to  be  called,  and  on 
his  not  appearing,  order  monition  against  the  fidejussors.  So 
if  the  principal  has  his  home  out  of  the  kingdom  or  has  no 
certain  habitation  within  it,  proof  of  this  being  given,  or  if  it 
is  notorious,  the  court  will,  as  soon  as  the  time  for  prosecuting 
an  appeal  has  elapsed,  which  in  England  is  limited  to  fifteen 
days,  order  the  fidejussors  to  be  summoned  to  show  cause 
why  execution  should  not  be  issued  against  them  without  cit- 
ing the  principal.     ClerKs  Praxis^  arts.  64,  65. 

This  appears  to  have  been  the  ancient  practice  of  the  high 
courts  of  admiralty  in  England,  as  we  have  it  in  the  most  ap- 
proved books  of  practice,  when  it  was  in  the  familiar  habit  of 
acting  on  libels  in  personam^  and  before  this  branch  of  its  ju- 
risdiction was  reduced  within  such  narrow  limits  by  the  pro- 
hibitions of  the  common  law  courts.  The  object  of  the 
stipulation  was  to  compel  the  appearance  of  the  party,  to  hold 
him  to  abide  the  decision  of  the  cause,  and  to  submit  himself 
personally  to  the  final  process  of  the  court  in  execution.  Exe- 
cution was  not  issued  against  the  sureties,  provided  it 
could  be  levied  on  the  principal.  Though  by  the  *  terms  [*  296] 
of  the  stipulation,  it  was  forfeited  by  the  avoidance  of 
the  debtor,  their  liability  was  not  fixed,  but  by  a  decree  of  the 
court  against  them  directly ;  and  the  practice  of  the  court  was, 
not  to  render  that  decree  withbut  giving  them  a  reasonable 
time  for  producing  the  principal. 

When  the  process  is  in  rem^  and  the  person  in  possession 
appears  to  defend  the  thing,  the  stipulation  required  is  differ- 
ent. The  claimant  is  required  to  enter  into  a  stipulation  with 
sureties.  1st  To  appear  from  time  to  time  and  abide  the 
sentence  of  the  court  —  injudido  sisti,  2d.  To  ratify  the  acts 
of  his  proctor  —  de  rato.  3d.  To  pay  the  judgment  or  sura 
decreed  with  costs  — judicatum  solvL  By  the  terms  of  this 
stipulation,  the  sureties  and  the  party  by  his  sureties,  expressly 
submit  to  the  jurisdiction  of  the  court,  and  consent  in  case  of 


300  DISTRICT  COURT, 

Lane  v.  Townsond  et  al. 

default  in  the  performance  of  the  condition,  that  admiralty 
process  shall  issue  against  them.  2  BrowrCs  Civil  and  Admi-- 
rally  Law^AQQ. 

Our  practice  is  somewhat  different^  When  a  libel  is  filed 
in  rem,  whether  in  a  petitory  or  possessory  suit,  a  warrant  is 
issued  to  the  marshal,  directing  him  to  arrest  the  thing  and 
hold  it  in  his  custody,  to  await  the  order  of  the  court,  and  a 
citation  is  issued  to  the  person  in  whose  possession  it  is,  and 
also  to  all  persons  claiming  an  interest  in  it,  to  appear  and 
show  cause  why  a  decree  should  not  pass  in  conformity  to  the 
prayer  of  the  libel.  On  the  return  day,  if  any  one  appears  as 
a  claimant  to  defend,  he  is  required,  before  being  admitted  to 
make  a  defence,  to  enter  into  a  stipulation  for  costs,  the  thing 
in  controversy  remaining  in  the  custody  of  the  court  If  the 
claimant  wishes  to  have  the  possession  restored  to  him,  the 
court  will  pass  an  order  for  its  restoration  on  his  entering  into 
an  additional  stipulation,  in  a  sum  equal  to  the  value  of  the 
thing,  to  be  ascertained  by  an  appraisement,  which  stipula- 
tion, in  the  further  proceedings,  becomes  a  substitute  for  the 
thing  itself;  and  if  judgment  passes  for  the  libellant,  it  is 
entered  on  the  bond  or  stipulation,  and  execution  issues  ac- 
cordingly. The  stipulation,  as  well  for  the  costs  as 
[*  297]  for  the  value  of  the  property  in  controversy,  *  binds 
the  sureties  equally  with  the  principal  party  for  the 
absolute  payment  of  the  amount  decreed,  and  they  cannot 
discharge  themselves  by  a  surrender  of  the  principal. 

In  libels  in  personam  also,  our  practice  is  in  some  respects 
different  from  what  appears  to  have  been  the  practice  of  the 
high  court  of  admiralty  in  England.  By  the  third  printed  rule 
of  this  court,  when  a  warrant  of  arrest  is  issued  on  a  libel  in 
personam,  the  respondent  is  required,  in  order  to  complete  his 
legal  appearance,  to  enter  into  a  stipulation  with  fidejussors 
not  only  to  appear  and  answer  the  libel,  and  abide  all  the 
orders  and  decrees  of  the  court,  interlocutory  as  well  as  final, 
but  also  to  pay  the  judgment.     The  fidejussors  are  not  dis- 
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charged  from  the  stipulation  by  surrendering  the  principal,  but 
they  are  bound  absolutely  to  pay  the  debt  in  case  he  does  not. 
The  same  rule  is  adopted  by  the  district  courts  of  New  York, 
and  it  is  presumed  to  be  in  conformity  with  the  general  prac- 
tice of  the  admiralty  courts  in  this  country.  Conkling^s  PraC" 
ticCy  437.  It  seems,  therefore,  that  the  prevailing  practice  in 
this  cotu^ry  is  to  require,  in  libels  in  personam^  security  for  the 
payment  of  the  debt  or  damage,  and  such  a  stipulation  is 
ordinarily  taken  in  libels  founded  on  contract,  as  for  wages. 
But  in  libels  for  personal  torts,  as  for  assaults  and  batteries, 
the  practice  in  this  district  has  been  not  to  require  this  stipu- 
lation, but  to  take  one  for  the  personal  appearance  of  the 
party,  binding  him  to  await  and  abide  the  final  decree  of  the 
court,  called,  in  the  technical  language  of  the  court,  the  stipula- 
tion injudicio  sisti.  And  such  was  the  one  taken  in  the  pres- 
ent case. 

The  counsel  for  the  actor  has  referred  to  the  practice  of  the 
court,  in  requiring  security  in  ordinary  cases  to  pay  the  judg- 
ment, and  earnestly  urged  it  as  a  reason  for  holding  the- parties 
to  this  stipulation,  to  a  strict  compliance  with  its  conditions. 
The  stipulation  is  substantially  the  same  as  a  bail-bond  at 
common  law ;  and  we  have  seen  that  if  we  are  to  be  gov- 
erned by  the  analogies  of  the  common  law,  though  the  pen- 
alty is  technically  forfeited  by  a  return  of  non  est  invert 
tus  on  the  execution,  yet  that  the  surrender  of  the 
•  principal  by  the  sureties  on  the  scire  facias^  is  a  sub-  [*298] 
stantial  compliance  with  the  condition  of  the  bond. 
The  principles  of  admiralty  practice,  as  we  have  them  in 
Clerics  Praxis^  seem  to  me  very  clearly  to  lead  to  the  same 
result,  and  this  conclusion  will  be  fortified  by  a  recurrence  to 
that  system  of  jurisprudence  which  has  had  a  prevailing  influ- 
ence over  the  course  of  proceeding  in  these  courts. 

The  practice  of  the  court  of  admiralty  is  framed  on  the 
basis  of  that  of  the  civil  law.  It  was  observed  by  one  of  the 
most  eminent  of  modern  judges.  Lord  Hardwicke,  "  that  the 
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court  of  admiralty  proceed  entirely  by  the  rules  of  the  civil 
law,  except  in'  cases  omitted,  and  therefore  in  that  court, 
a  knowledge  of  the  ancient  practice  of  that  law  is  indispen- 
sably necessary,  and  must  be*  had  previously  to  the  study  of 
the  modem  practice  of  the  court"  Browris  Civ.  and  Adm. 
LaWy  vol.  2,  p.  346-349.  In  this  country  we  have  seen  that 
under  the  first  process  act,  the  course  of  the  court  wa^irected 
to  be  according  to  that  of  the  civil  law.  And  what  is  material 
in  the  present  case,  the  stipulations  which  are  used  in  the 
admiralty  are  borrowed  directly  from  the  practice  of  the 
Roman  forum.  In  the  want  of  any  authoritative  decisions  of 
our  own  courts,  applicable  to  the  case,  it  is  natural  to  recur  to 
that  system  of  jurisprudence  from  which  the  practice  of  the 
court  is  derived ;  not  that  the  decisions  of  the  civil  law  are  of 
binding  authority,  but  the  principles  of  that  law  may  be  rea- 
sonably expected  to  shed  some  light  on  the  nature  and  obliga- 
tion of  an  instrument  which  is  borrowed  directly  from  it 

It  is  stated  by  Blackstone,  in  speaking  of  process  in  the 
common  law  courts,  that  bail  above  or  bail  to  the  action, 
answers  in  some  measure  to  the  stipulation  or  scUisdaiio  of  the 
Roman  law.  The  defendant,  he  says,  entered  into  a  stipula- 
tion that  he  would  continue  in  court  and  abide  the  sentence 
of  the  judge,  much  like  our  special  bail,  "  but  with  this  differ- 
ence, that  the  fidejussors  were  there  absolutely  bound  judicor 

turn  solvere^  to  see  the  costs  and  condemnation  paid  at 
{•299]  all  events."    3  Comm.  291.    Brown,  in  •his  AdmiraUy 

LaWj  quotes  Blackstone,  and  though  a  slight  doubt 
seems  to  have  crossed  his  mirid  as  to  the  entire  correctness  of 
his  authority,  the  doubt  was  apparently  a  transient  one.  Vol.- 
2,  p.  356  and  412,  in  notis. 

The  natural  inference  from  the  language  of  Blackstone,  is, 
that  a  stipulation  of  this  tenor  was  ordinarily,  if  not  always, 
taken  in  a  Roman  suit ;  that  it  was  the  jisual,  if  not  the  only 
stipulation  known  in  their  practice.  If  the  fact  were  so,  it 
would  give  weight  to  the  argument  urged  on  this  ground,  as 
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going  to  show  that  the  whole  course  of  the  jurispradence, 
from  which  our  practice  is  mainly  derived  was,  to  hold  the 
defendant  to  give  ample  security.  But,  although  it  is  well 
known  that  the  laws  of  Rome,  especially  in  the  early  ages  of 
the  republic,  were  extremely  rigorous  in  enforcing  the  payment 
of  debts,  and  notwithstanding  the  imposing  authority  of  great 
names,  it  is,  I  think,  exceedingly  clear  that  the  fact  is  other- 
wise. To  make  this  evident,  it  may  be  necessary  to  give  a 
brief  account  of  the  commencement  and  progress  of  a  Roman 
suit  in  its  first  stages. 

The  first  step  in  legal  process,  was  called  in  jus  vocatiOj  or 
the  citation.  This  was  originally  the  private  act  of  the  party. 
By  the  laws  of  the  Twelve  Tables^  tab.  1,  cap.  1,  the  creditor 
was  authorized,  of  his  own  right,  and  without  the  authority 
of  a  precept  from  a  magistrate,  to  seize  his  debtor  in  the  street, 
or  anywhere  in  public,  and  forthwith  carry  him  before  the 
Prcetor.  The  formula  of  citation  was  very  brief,  but  quite 
intelligible.  Ambula  in  jus,  Te  in  jus  vocoy  Sequere  ad  IW- 
bunaL  If  he  hesitated,  or  attempted  to  escape,  struitve  pedes, 
the  creditor,  calling  the  bystanders  to  witness,  might  seize  and 
drag  him,  obtorto  collo,  to  the  judgment-seat  And  such  was 
the  severity  with  which  the  rights  of  creditors  were  enforced, 
that  the  infirmities  neither  of  age  nor  sickness  were  an  excuse, 
but  if  he  was  relentless  enough,  the  creditor  might  place  the 
sick  or  aged  debtor  on  a  cart,  and  carry  him  before  the 
Prsetor.  Poth.  Pand.  2,  4, 1,  Heinn.  Ant.  Rom.  •  L.  4,  ['300] 
6, 14,  Rep.  de  Jurisp.  Mot.  Citation.  Huber.  Prcel.  Inst. 
L.  4, 16,  5. 

The  primitive  law  of  the  Twelve  Tables,  continued  in  force 
for  a  long  period.  It  seems  to  have  been  the  common  practice 
to  the  last  age  of  the  republic ;  Horace,  Satires,  L.  1,  Sat.  9  ; 
it  had  not  become  obsolete  in  the  time  of  Pliny,  ^awf^nc,  c, 
36  ;  and  it  remained  apparently  a  legal  mode  of  commencing 
a -suit,  nearly  down  to  the  age  of  Justinian,  or  it  would  not 
have  been  so  largely  treated  by  the  compilers  of  the  Digest, 
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lib.  2,  tit  4,  5, 6,  7.  It  however  gradually  grew  into  desuetude, 
especially  under  the  Greek  Emperors,  until  it  was  finally 
abolished  by  Justinian,  and  the  more  decorous  practice  of  hav« 
ing  the  citation  served  by  an  officer  of  the  court,  was  estab- 
lished by  law.  Heinn,  In.  PancL  Pars.  1,  281 ;  Voeij  ad  Pand. 
2,  4, 13 ;  Huberi,  Prcel.  in  Dig.  2,  4, 1. 

In  the  early  as  well  as  the  later  practice  of  the  Roman  law, 
when  the  debtor  was  arrested  by  the  creditor,  unless  he  com- 
promised with  the  plaintiff,  or  was  prepared  immediately  to  go 
before  the  Prcetor  and  answer  to  the  suit,  he  was  obliged  to 
give  a  caution,  usually  with  sureties  or  fidejussors,  for  his  ap- 
pearance at  a  future  time.  Leg.  12,  tab.  1,  cap.  2;  Poik^ 
Pand.  L.  2,  tit  6 ;  Gaii,  Insl.  4, 134.  This  was  called  the 
stipulation  in  judicio  sistendL  It  was  taken  at  the  same 
time  and  for  the  same  objects,  as  that  taken  in  the  present 
case.  The  defendant  became  bound,  and  his  fidejussors  for 
him,  that  he  should  appear  at  the  time  named  in  the  stipula- 
tion, and  that  he  should  appear  in  eadem  causa^  that  is,  that  he 
should  submit  himself  to  the  jurisdiction  of  the  court,  as  far 
as  he  was  subject  to  it,  when  the  citation  was  served.  If, 
therefore,  between  the  time  of  service  of  the  process  and  the 
day  of  appearance,  he  had  acquired  a  personal  privilege  of 
declining  the  forum,  or  excepting  to  the  jurisdiction  of  the 
court,  he  did  not  appear,  sistere  in  eadem  catisa^  and  the  stipu- 
lation was  forfeited.  But  it  was  not  a  forfeiture,  if  he  had  in 
the  mean  time  contracted  new  obligations,  become  em- 
[*  301]  barrassed  in  his  affairs,  and  less  able  to  *  pay  his  debts. 
Dig.  2, 11, 11  and  12.  The  object  of  the  stipulation 
was  satisfied,  when  the  party  was  personally  subject  to  the 
process  of  the  court 

It  was  in  its  terms  forfeited  by  the  non-appearance  of  the 
party  on  the  txed  day.  But  the  tribunals  admitted  a  variety 
of  excuses.  These  show  that  the  equity  of  the  Prsetor  went 
as  far,  at  least,  as  the  courts  of  common  law,  in  relieving 
against  the  words  of  the  stipulation,  when   its  substantial 
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objects  were  obtained.  If  the  defendant  was  prevented  from 
attending,  by  the  duties  of  any  municipal  oflSce,  Dig.  2, 11,  2, 
§  1 ;  or  if  he  was  required  to  be  at  another  place  as  a  witness, 
Dig.  2,  11,  2,  §  3;  or  if  he  was  detained  by  the  order  of  a 
magistrate.  Dig.  2, 11, 2,  §  9 ;  if  he  was  condemned  for  a  capi- 
tal offence,  whether  to  the  punishment  of  death  or  exile,  Dig. 
2, 11,  4 ;  if  he  was  in  prison  or  in  military  custody.  Dig.  2, 11, 
4,  §  1 ;  if  he  was  a  captive  of  the  public  enemy.  Dig.  2, 11, 4, 
§  3 ;  if  his  attendance  was  prevented  by  the  death  of  one  of 
his  family.  Dig.  2, 11,  4,  §  2 ;  and  finally  if  he  were  detained 
by  sickness,  tempestuous  weather,  or  a  flood,  valetudine,  tewr 
pestate,  vel  vijiuminisj  Dig.  2, 11,  2,  §  3,  the  Praetor  in  all  these 
cases  relieved  against  the  penalty,  and  the  fidejussors  were 
discharged.  It  may  be  stated  in  the  form  of  a  general  prop- 
osition, that  the  forfeiture  was  never  exacted  when  the  non- 
attendance  of  the  party  was  excused  by  any  reasonable  cause; 
and  though  the  practice  of  the  courts  may  have,  in  the  course 
of  time,  fixed  and  limited  the  number  and  nature  of  these 
excuses,  it  is  quite  apparent  that  the  R6man  fprum  was  even 
more  indulgent  in  these  cases,  to  the  defendant,  than  the 
courts  of  common  law.     Parker  v.  Chandler,  8  Mass.  R.  264. 

Under  the  ancient  law,  this  stipulation  bound  the  defendant 
merely  to  appear  at  the  tribunal  at  the  time  fixed.  It  did  not 
oblige  him  to  attend  and  await  from  time  to  time  the  decision 
of  the  court.  By  his  appearance  alone,  the  stipulation  was 
saved.  This  might  answer  the  purpose  of  justice  while  it  was 
administered  with  the  promptness  required  by  the 
laws  of  the  Decemvirs.  *  These  required  the  Praetor  [*  302] 
to  hear  the  cause  before  midday,  and  if  either  of  the 
parties  did  not  appear  before  jioon,  to  proceed  to  a  decision  on 
an  ex  parte  hearing  before  sunset  Solis  occasus  suprema  tern' 
pestas  estOj  tab.  1,  cap.  3.  The  trial  could  not  last  longer  than 
a  day.  When  the  refinements  of  wealth  and  civilization  ren- 
dered controversies  more  complicated,  and  suits  were  drawn 
out  to  greater  length,  the  terms  of  the  stipulation  were  en- 

26* 
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larged,  so  as  to  require  the  defendant  to  remain  and  await  the 
decision  of  the  cause,  quod  in  judicio  permaneat  u^que,  ad  ter^ 
minum  litis.  Inst  4, 11,  2.  This  was  the  stipulation  ordinarily 
entered  into,  and  the  only  one  which  was  required  in  a  per- 
sonal action  when  the  defendant  appeared  and  defended  in  his 
own  person.  He  was  never  required  to  find  fidejussors  to  pay 
the  debt  Inst  4, 11, 1,  Vinn.  in  he.  Huberi  Prcalect.  in  ^L 
4, 11, 1. 

The  stipulation  jWicerfi/m  solvi,  was  never  required  in  per- 
sonal actions,  except  when  a  third  person  appeared  and  de- 
fended as  procurator.  We  are  not  to  understand  by  procura- 
tor, a  proctor  in  the  sense  in  which  the  word  is  used  in  the 
admiralty.  He  was  not  the  advocate  or  patron,  who  managed 
the  cause  in  court.  He  was  the  attorney  or  agent,  acting 
under  a  special  power  or  procuration.  Dig.  lib.  3,  tit  1  and  3 ; 
Huberi  Prcelect  in  Dig.  lib.  3,  tit  1;  Gaill^  Pract.  Obs.  lib.  1, 
obs.  43.  The  reason  why  a  proctor  was  required  to  enter  into 
this  stipulation,  was  founded  in  a  peculiarity  of  the  Roman 
law.  Any  person  might  appear  and  take  upon  himself  as 
proctor,  the  defence  of  another's  cause,  without  any  ntiandate 
for  that  purpose.  Vinn.  in  he.  Inst.  4, 11,  5.  And  when  the 
cause  was  defended  by  a  proctor,  whether  with  or  without  a 
mandate,  the  joining  of  the  issue,  as  it  would  be  termed  in 
our  practice,  or  the  litis  contestatiOy  or  susceptio  judiciiy  as  it  is 
called  in  the  civil  law,  operated  what  is  technically  called  a 
delegation,  the  substitution  of  a  new  debtor  for  the  old  one. 
According  to  the  subtlety  of  the  law,  the  proctor  became  the 

debtor,  and  the  original  debtor  was  discharged.     Vin- 
[•  303]  nius  in  Instil.  4, 11, 1.     He  *  became  domimis  litiSj  had 

the  control  of  the  suit,  and  judgment  was  rendered 
against  him.  * 

As  any  person  had  a  right  to  come  in  as  a  volunteer,  take 
upon  himself  another's  defence,  and  substitute  himself  for  the 
defendant,  as  debtor,  he  was  required,  as  a  preliminary  step, 
to  enter  into  a  stipulation  with  sureties,  to  pay  whatever 
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should  be  adjudged  to  be  due.  If  he  undertook  the  defence 
without  a  procuration  from  the  defendant,  the  judgment  was 
not  only  against  him  in  form,  but  he  was  compelled  to  pay  it. 
K  he  was  duly  constituted  proctor  by  a  regular  mandate,  still 
from  the  time  of  contestation  of  the  suit,  he  was  technically 
considered  as  the  debtor,  and  the  judgment  was  in  form 
against  him.  The  stipulation  was  not  the  less  required,  for  it 
was  a  universal  rule  that  defence  could  never  be  made' by  a 
proctor,  without  a  stipulation  to  pay  the  judgment.  Nemo 
alierue  rei  sine  salisd&tione  defensor  idoneus  intelligUur.  Gaii^ 
Institut  lib.  4, 101 ;  1%.  3,  3,  46,  §  1,  Code,  lib.  2,  tit  57.  But. 
in  this  case  the  remedy  on  the  judgment  was  denied  by  the 
equity  of  the  Prcetor  against  the  proctor,  or  in  the  language 
of  our  law,  the  judgment  against  the  proctor  was  enjoined, 
and  execution  was  issued  against  the  real  debtor.  Vinn.  in 
Inst.  4,  U,  1,  Dig.  42, 1,  4. 

Until  the  reign  of  Justinian,  the  law  with  respect  to  stipula- 
tions in  actions  in  rem,  was  different.  The  reason  of  the  dif- 
ference is  found  in  the  different  nature  of  the  actions.  Per- 
sonal actions,  called  condictions,  are  founded  on  some  personal 
obligation,  by  which  the  defendant  is  bound  to  do  some  act, 
or  render  some  payment  to  the  plaintiff.  In  a  personal  action, 
therefore,  the  defendant  was  required  to  give  security  to  appear 
and  await  the  termination  of  the  suit,  that  the  plaintiff  might 
have  the  means  of  compelling  him  personally  to  fulfil  his 
obligations.  But  actions  in  rem,  called  vindications,  were 
founded  in  a  right  of  property  in  the  subject  of  controversy, 
and  were  brought  to  recover  the  thing  in  specie,  and  lay  only 
against  the  person  in  possession.  Dig.  44,  7,  25.  As  the 
right  of  property  was  in  controversy,  the  possessor 
•was  obliged  to  give  security  to  surrender  the  thing  [•304] 
,  or  pay  its  value,  if  the  decision  was  against  him.    Gait 

)  InstU.  L.  4,  88-94.     But  the  distinction  was   abolished  by 

Justinian,  and  the  defendant  was  not  required  to  enter  into 
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any  other  stipulation  than  that  in  judido  sisiendu    Inst.  4, 11, 
2f  Vinn.  in  loc} 


^  Brown,  in  his  Civil  and  Admiralty  Law,  devotes  one  chapter  exclasively  to 
the  history  and  analysis  of  a  suit  as  it  was  conducted  in  the  tribunals  of 
ancient  Rome,  as  forming  a  natural  and  necessary  introduction  to  an  account 
of  the  practice  of  the  admiralty.  On  the  subject  of  the  stipulations  which 
were  required  in  the  progress  of  the  suit  in  the  practice  of  the  Roman  forum, 
he  says  that 

"  The  cautions  or  securities  were 

Judicatum  solvi, 
De  judicio  sisti. 
DeRato. 

<<  By  the  first  the  suitor  engaged,  if  he  lost  the  cause,  to  pay  whatever  sum 
should  be  condemned  by  the  judge. 

"  By  the  second  he  gave  security  to  abide  the  sentence;  and  latterly  also 
to  pay  one  tenth  of  the  sum  in  dispute. 

*'  By  the  third  he  engaged  that  the  principal  would  confirm  ther  acts  of  his 
proctor."    Vol.  2,  p.  856,  note. 

This  account  of  the  stipulations  in  a  Roman  suit,  is  in  some  respects  defec- 
tive, in  others  loose,  and  in  others  singularly  inaccurate.  The  first  stipulation 
mentioned,  jWura^um  soiviy  was  required  of  the  defendant  in  some  cases,  but 
not  generally ;  and  takes  its  name  from  that  which  was  its  principal,  but  not 
sole  object,  that  of  securing  to  the  actor  the  payment  of  the  judgment.  It 
contained  three  clauses,  de  re  judicata,  de  re  de/endenda,  de  dolo  malo.  By 
the  first  clause  the 'defendant  became  bound,  and  his  fidejussors  for  him,  to 
pay  the  judgment  forthwith ;  but  in  practice  the  exaction  of  the  debt  was 
postponed  for  a  short  time.  By  the  second,  the  defence  was  required  to  be 
fu.ll  and  complete,  boni  viri  arbilratu;  and  by  the  third,  he  stipulated  against 
all  fraud,  dolum  malum  abesse  et  abfuturum  esse,  Hubert  ProdecU  ad  Dig. 
46;  7-1 ;   Voety  ad  Pand.  2,  8, 14;  Dig.  46,  7,  6. 

The  second  stipulation,  also,  in  judicio  sistendi,  was  one  required  of  the  de- 
fendant, and  was  the  one  ordinarily  required.  It  answered  to  a  recogni- 
zance of  special  bail  at  conunon  law,  and  was  nothing  more.  But  Brown  says 
that  latterly  it  bound  him  also  to  pay  a  tenth  part  of  the  sum  in  dispute,  if 
judgment  was  against  him.  Now  as  this  was  a  stipulation  required  only  Oi 
defendants,  and  never  of  the  plaintiff,  if  judgment  was  against  him,  he  was 
bound  x^ot  only  for  a  tenth  but  for  the  whole  of  the  judgment,  and  if  he  gave 
security  for  paying  it,  it  was  hy  a  stipulation  of  an  entirely  different  chaxae 
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•  Such  appear  to  be  the  general  rules  with  respect  [*  305] 
to  these  Preetorian  stipulations  in  the  jurisprudence  of 


ter.  The  trath  is,  that  Brown  haa  confounded  the  common  caution  required 
of  defendants,  with  one  which,  in  a  later  age,  was  required  of  plaintiffs. 

The  temerity  of  suitors,  or  vexations  litigation  by  the  ancient  Roman  law 
was  restrained  in  three  ways :  First,  by  the  action  of  calumny,  or,  instead  of 
it,  the  defendant  might  require  of  the  actor  the  oath  of  calumny.  Gaii  Inst. 
4, 176.  Second,  by  a  pecuniary  penalty  in  some  cases;  third,  in  other  cases 
by  the  infamy  of  the  judgment,  as  of  tutelage,  deposit,  partnership,  mandate, 
&c.  Jnst.  lib.  4,  tit.  16.  The  first,  or  the  action  of  calumny,  was  the  prin- 
cipal check  on  the  temerity  of  plaintiffs,  by  which  the  defendant  in  the  first 
action  recovered  against  the  plaintiff  usually  one  tenth,  but  in  some  cases  a 
fiAh,  and  in  others  a  fourth  of  the  sum  for  which  he  was  sued,  by  way  of  pen- 
alty, and  as  an  indemnity  for  his  costs  and  expenses  in  defending  a  groundless 
and  vexatious  suit  The  civilians  held  that  the  phiintiff  was  not  subject  to 
costs,  nor  to  any  penalty  by  way  of  indemnity  to  the  defendant,  except  the 
action  was  vexatious  and  commenced  without  probable  cause  —  sine  jxtsta 
causa  litigandu  Vinn.  in  Inst  4, 16, 1,  note  S ;  Gaill,  PracU  Obs.  L.  1,  obs.  152 ; 
Heinn.  RecitationeSy\j»  Ay\^^  2,  And  this  opinion,  though  not  standing  on 
any  express  text  of  the  corpus  juris  of  Justinian,  is  confirmed  by  the  lately 
discovered  commentaries  of  Gaius.  Calumnice  judicio  decimcR  partis  nemo 
damnatur,  nisi  inteUigit,  non  rede  se  agere,  sed  vexandi  adversarii  gratia  ac" 
tionem  instUuit.     Gaii  Instit,  lib.  4,  sect  178. 

The  action  of  calumny,  therefore,  the  only  remedy  which  a  defendant 
ordinarily  had  to  recover  the  costs  of  suit  when  judgment  had  been  rendered 
in  his  favor,  was  nothing  more  nor  less  than  an  action  of  damages  for  a  mali- 
cious suit  This  action,  having  fallen  into  desuetude  before  the  days  of  Jus- 
tinian, was  abolished  by  that  emperor  and  the  oath  of  calumny  substituted  in 
its  place,  by  which  the  actor  was  required  to  swear  to  his  belief  in  the  good- 
ness of  his  cause.  Inst,  4,  16, 1 ;  Vinn.  in  loc.  Code  2,  59, 1.  2  and  6.  After 
the  publication  of  the  Pandects  he  made  this  further  provision  against  vexa- 
tious litigation,  and  required  the  actor,  on  filing  the  libel,  to  enter  into  a  stipu- 
lation with  sureties  to  bring  the  action  to  issue,  litis  contestationem,  within  two 
months ;  NoveL  96  ;  2d,  that  he  would  prosecute  the  suit  to  final  judgment ; 
3d,  that  he  would  pay  the  defendant  one  tenth  part  of  the  sum  dcmandedJn 
the  libel  if  it  were  adjudged  eum  injuste  litem  movisse,  NoveL  112;  Ileinn, 
RecitationeSf  lib.  4,  tit  11,  that  he  had  commenced  the  action  without,  proba- 
ble cause,  or  vexatiously ;  for  this  is  the  interpretation  which  the  civilians  put 
upon  the  words  of  the  Novel.    This  was  nothing  elae  than  a  stipulation  for 
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Rome.     A  minute  knowledge  of  the  practice  could  hardly  be 
expected  to  be  acquired  from  such  elementary  works  on  the 


costs  by  way  of  penalty  for  commencing  a  groundless  action,  and  so  it  appears 
from  the  Novel,  sumptuum  et  expensarum  nomine.  It  is  therefore  quite  cer- 
tain that  Brown  must  have  been  entirely  mistaken  when  he  supposed  that  this 
made  a  part  of  the  stipulation  in  judicio  sistendu  The  stipulation  for  costs 
was  required  of  the  actor  or  plaintiff;  that  to  await  and  abide  the  judgment 
of  the  court,  of  the  defendant  only. 

The  author  has  fallen  into  a  still  more  remarkable  mistake  with  regard  to 
the  stipulation  de  Rato.  By  this,  he  says,  that  the  principal  engaged  to  ratify 
the  acts  of  his  proctor.  By  the  term  procurator,  (proctor,)  is  meant  nothing 
more  than  an  authorized  agent,  acting  under  a  procuration  or  power  of  attor- 
nay  from  his  principal.  A  procurator  ad  litem  is. a  person  authorized  to  carry 
on  and  represent  the  principal  in  the  suit.  There  is  a  manifest  absurdity  in 
requiring  of  a  party  a  stipulation  to  ratify  the  acts  of  an  agent  whom  he  had 
already  authorized  to  act  for  him ;  and  the  absurdity  would  be,  if  possible, 
greater  in  the  civil  than  in  the  common  law.  There  was,  in  the  principles  of 
the  law,  and  in  the  forms  and  modes  of  judicial  proceedings,  an  intrinsic  diffi- 
culty in  a  suit's  being  carried  on  by  any  other  person  than  the  party  himself. 
And  the  difficulties  were  only  overcome  by  the  fiction  of  supposing  that  the 
proctor  himself  became  the  real  party.  A  mandate  creating  a  proctor  ad 
litem  was  construed  to  be  not  a  simple  mandate  or  power,  but  a  transfer  of  the 
party's  interest  in  the  subject  in  controversy;  and  this  imaginary  transfer  was 
supposed  to  be  consummated  by  contestation  of  suit  From  that  time  it  was 
irrevocable,  and  the  proctor  became  dominus  litis.  The  proceedings  were  all 
in  his  name,  and  the  jt|dgment  was  in  form  for  or  against  him.  He  was  tech- 
nically the  party  to  all  purposes,  and  the  real  party  had  no  standing  in  court, 
at  least  according  to  the  forms  of  law ;  though  his  rights  were  protected  by 
the  court.     Heinn.  Eecitationes,  lib.  4,  tit  10. 

The  stipulation  de  Roto,  as  it  was  shortiy  called,  or  ratam  rem  habiturum 
dominum^  was  one  required  of  the  proctor  of  the  actor  or  plaintiff,  in  all 
cases,  and  of  the  proctor  of  the  defendant  in  actions  in  rem,  Heinn.  Pand.  lib. 
46,  7,  §  75,  by  which  he  was  required  to  give  security  that  the  principal 
should  ratify  his  acts.  It  is  the  more  extraordinary  that  a  writer  treating  pro- 
fessedly of  the  practice  of  the  civil  law  should  have  fallen  into  such  an  error, 
as  this  stipulation  forms  the  subject  of  one  entire  title  in  the  Digest  Lib. 
46,  tit  8.  Vinnius  contends  that  it  was  not  required  universally,  but  only 
when  it  was  not  clear  whether  the  proctor  was  or  was  not  authorized  to  act  for 
the  principal  in  the  matter  in  question.     Code  2,  13, 1 ;  Vinn.  in  Inst  4,  Hi 
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civil  law  as  are  preserved ;  an4  Tribonian,  after  giving  an  ex- 
position of  the  general  principles,  refers  the  student  for  an  ac- 
curate knowledge  of  details  to  the  daily  practice  of  the 
tjourts.     Inst,  4,  11,  6.     If  Blackstone  referred  *to  the  [*306] 
practice  of  the  Roman  forum,  as  he  undoubtedly  did, 
he  certainly  labored  under  a  mistake,  when  he  supposed  the 
civil  law  in  all  cases  required  of  the  defendant  a  stipulation 
for  the  payment  of  the  debt.     In  personal  actions  this  was 
never^required,  except  of  a  proctor  defending  another's  cause, 
the  reasons  for  which  have  been  already  stated.     He  seems  to 
htive  taken  the  exception  for  the  rule.     As  far  as  my 
inquiries  have  extended,  he  is  equally  'mistaken,  if  he  [*307] 
refers  to  the  practice  of  those  nations  which   have 
adopted  the  Roman  law  as  the  basis  of  their  jurisprudence. 
The  modern  practice  seems  to  be  various  with  respect  to  these 
stipulations.     But  a  usage  generally  prevails,  introduced  in 
favor  of  commerce,  when  a  defendant  is  a  foreigner  and  has 
no  domicil  within  the  jurisdiction  of  the  court,  to  commence 
the  suit  by  an  arrest  for  the  purpose  first»of  giving  jurisdiction 
to  the  court  against  the  maxim  of  the  Roman  law, 
actor  rei  forum  sequitur ;  and  in  the  *  second  place  for  [*3d8] 
securing  the  creditor  in  his  demand.     In  this  case  the 
defendant  will  not  be  discharged  from  the  arrest,  but  on  his 
submitting  to  the  jurisdiction  of  the  court,  and  finding  sure- 
ties in  a  stipulation  to  satisfy  the  judgment.     But  this  prac- 
tice is  not  allowed,  except  when  the  defendant  is  a  foreigner, 
or  is  suspected  of  flight.     VinniuSy  Comm.  in  Ins  tit.  4, 11,  7 ; 

inprincip.  note  1.  The  reason  given  is,  that  if  he  had  authority,  the  stipula- 
tion was  unnecessary ;  if  he  had  not,  the  judgment  would  not  be  binding  on 
the  plaintiff,  and  the  defendant  might  be  called  on  to  litigate  the  same  ques- 
tion again ;  periculum  enim  est  iterum  dominus  de  eadem  re  experiatur.  Gaii 
Inst.  4,  98 ;  JustiniaUy  Inst,  4  f  11,  in  principio.  If  there  was  no  question  of  the 
proctor's  power  to  act  for  the  principal,  as  if  he  had  been  constituted  proctor  in 
court  apudacta,  Code  2,  57 ;  or  if  a  written  authority  was  in  the  defendant's 
hands,  the  stipulation  was  not  required.  Dig.  8,  8,  65 ;  Huber.  Prael.  in  Dig. 
lib.  46. 
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Heinn.  Recitqtianes  in  Instil.  4^  11,  3 ;  Voetj  ad  PancL  2,  8, 10, 
and  L.  2, 4, 18,  and  22 ;  Huberi  Prcelect  in  Inst.  4, 11,  6 ;  Coc- 
ceiusj  Jus  Controv.  Civ.  L.  46,  tit  7. 

The  stipulation  ordinarily  required  in  personal  actions,  that 
in  judicio  sistendi^  answers  more  nearly  to  special  bail  than 
Blackstone  supposed.  Its  object  was  substantially  the  same 
and  nothing  more,  that  of  sustaining  and  rendering  effectual 
the  jurisdiction  of  the  court  against  the  person  of  the  defend- 
ant It  was  no  part  of  its  object  to  enable  the  actor  to  receive 
his  debt  of  the  fidejussors.  When  that  was  intended,  a  dif- 
ferent stipulation  was  required.  When  its  objects  were  sub- 
stantially attained,  the  equity  of  the  PrsBtor  relieved  the  fide- 
jussors against  the  words  of  the  instrument  If  then  the 
court  is  to  be  governed  by  the  spirit  of  that  jurisprudence, 
which  is  admitted  to  have  exercised  a  controlling  influence  in 
regulating  its  practice,  the  inquiry  wiirbe,  whether  the  plain- 
tiff has  had  substantially  the  benefit  of  this  stipulation.  The 
person  of  the  respondent  in  the  original  libel  was  surrendered 
as  soQn  as  the  fidejussors  were  called  on  by  legal  process  to 
surrender  him,  and  the  libeUant  has  had  an  opportunity  of 
taking  him  in  execution,  if  he  had  chosen  to  do  it  The  coutts 
of  common  law  hold  this  to  be  a  sufficient  compliance  with 
the  condition  of  a  bail-bond  to  discharge  the  bail.  It  is  said, 
indeed,  that  in  this  case  their  discharge  is  ex  gratia  and  not 
ez  debito  justUice.  But  what  was  once  favor  and  indulgence, 
by  the  practice  of  the  court  has  been  converted  into  a  right 
In  this  State,  from  the  earliest  period  of  its  judicial  history, 
the  bail  could  always  surrender  the  principal  on  scire  facias^  as 
a  matter  of  right  This  clear  and  strong  expression  of  pro- 
fessional opinion,  indicated  by  the  uniform  practice  of 
[•309]  the  •courts,  that  a  surrender  on  the  scire  fa^as  is  such 
a  performance  of  the  condition  of  the  bond,  as  in 
equity  should  discharge  the  bail,  carries  with  it  an  authority 
not  easily  resisted.  And  if  it  is  held  sufficient  to  exonerate 
the  bail  by  the  courts  of  common  law,  it  should,  by  at  least  as 
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strong  a  reason,  be  so  held  by  a  court  of  admiralty,  which 
professes  to  administer  justice  ex  cequo  et  bono  in  the  liberal 
spirit  of  a  court  of  equity.  My  opinion  is,  that  judgment  be 
rendered  for  the  defendants,  but  the  plaintiff  is  entitled  to  the 
costs  of  the  citation. 


The  Rovbna, — Kunt^  master. 

The  desertion  of  a  seaman  daring  the  voyage,  by  the  general  maritime  law, 

works  a  forfeiture  of  all  wages  antecedently  earned. 
By  the  statute  of  July  20,  1790,  eh.  56,  sect  5,  an  absence  of  forty-eight 

hours  without  leave,  is  made  conclusive  evidence  of  desertion. 
To  prove  such  absence,  a  proper  entry  in  the  log-book  is  indispensable, 

though  not  conclusive  evidence. 
The  entry,  to  support  the  statute  forfeiture,  must  be  made  the  day  the  absence 

takes  place,  and  it  must  state  the  name  of  the  seaman,  and  that  he  was 

absent  without  leav^. 
An  entry  that  the  crew  were  absent,  or  that  all  the  crew  were  abront,  will 

not  be  suflSucient,  without  mentioning  the  name  of  the  seaman  against  whom 

the  forfeiture  is  proposed  to  be  enforced. 
To  constitute  a  desertion  under  the  general  maritime  law,  there  must  be  a  quit- 
ting of  the  vessel  with  the  intention  of  abandoning  her  altogether  and  not 

returning.    A  mere  leaving  the  vessel  without  permission,  is  not  desertion. 
If  a  mariner  is  dismissed  by  the  master  before  the  termination  of  the  voyage 

without  just  cause,  he  is  entitled  to  damages,  which  will  be  given  by  the 

damiralty  in  a  suit  for  his  wages. 
The  rule  for  estimating  the  damages,  by  the  marine  law,  is  ordinarily  the 

allowance  of  full  wages  to  the  prosperous  termination  of  the  voyage.    But 

this  is  not  an  inflexible  rule,  and  may  be  varied  to  meet  the  justice  of  the 

case. 

*  April  12/A,  1836.  — Tms  was  a  libel  for  wages.  [•310] 
The  libellant  alleges  that  he  shipped  at  Portland, 
November  4, 1835,  for  a  voyage  to  Cuba,  and  thence  to  her 

27 
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port  of  discbarge  in  the  United  States,  and  thence  back  to 
Portland ;  that  she  made  the  voyage  to  Caba,  and  thence  went 
to  Wilmington,  where  the  voyage  was  changed,  and  he  shipped 
for  another  voyage  on  the  28th  of  December,  to  Cuba,  and 
thence  to  her  port  of  discharge  in  the  United  States,  and  thence 
to  Portland ;  that  he  faithfully  did  his  duty  as  a  mariner  in  said 
brig  until  her  arrival  in  Boston,  where  <<  he  was  taken  unwell 
and  unfit  for  duty,  and  was  relieved  and  discharged  from 
further  duty  by  the  chief  mate  of  the  brig,  with  the  consent  of 
the  captain."  He  further  alleges  that  the  captain  refused  to 
permit  him  to  remain  in  said  brig,  but  soon  after  leaving  the 
wharf  at  Boston  for  Portland,  forcibly  expelled  him  from  the 
same,  and  put  him  on  shore  on  Castle  Island,  in  the  harbor  of 
Boston,  and  now  refuses  to  pay  him  the  balance  of  wages 
remaining  due ;  and  he  prays  for  process  against  the  vessel  to 
enable  him  to  recover  his  wages,  and  for  such  further  relief  as 
may  be  just  and  meet 

The  answer  of  the  owners  admits  the  contract,  and  that  the 
libellant  performed  the  voyage  until  the  arrival  at  Boston,  but 
alleges  that  at  Boston  he  deserted  the  vessel,  and  thereby  in- 
curred^  forfeiture  of  his  wages ;  and  that  the  libellant  after 
having  deserted,  on  her  passage  to  Portland  violently  and  with 
force  attempted  to  enter  the  vessel,  violently  attacked  the  cap- 
tain, and  that  he,  in  self-defence  and  for  the  safety  of  the  ves- 
sel, was  under  the  necessity  of  putting  him  on  shore. 

A  number  of  witnesses  were  examined  in  support  of  the 
allegations  of  the  libel  and  answer,  and  the  case  was  sub- 
mitted by  the  counsel  on  the  evidence,  without  argument. 
R.  A.  L,  Codman^  for  the  libellant,  X  D.  Kinsman^  for  the  re- 
spondent. 

• ,  Wake,  District  Judge. 

This  case  involves  some  questions  on  which  it  would  have 

been  satisfactory  to  me  to  have  had  the  aid  of  an  argu- 

[•311]  ment^om  the  *  learned  counsel.    But  they  excuse 
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themselves  for  want  of  time  at  this  busy  period  of  their  foren- 
sic labors,  and  with  other  pressing  engagements  upon  their 
hands,  to  examine  the  questions  which  are  supposed  to  arise 
in  the  case,  and  choose  to  submit  it  to  the  unaided  investiga- 
tion of  the  court,  rather  than  rely  upon  arguments  which  must 
be  nearly  extemporary  and  without  an  examination  of  au- 
thorities. 

The  libellant  originally  shipped  for  a  voyage  to  Cuba,  and 
back  to  her  port  or  ports  of  discharge  in  the  United  States, 
and  thence  back  to  Portland.  But  on  the  arrival  of  the  brigj 
in  the  course  of  that  voyage,  at  Wilmington,  instead  of  return- 
ing to  Portland,  a  new  voyage  was  undertaken  to  Cuba,  and 
thence  back  to  her  port  of  discharge  in  the  United  States,  and 
thence  to  Portland.  The  libellant  shipped  for  this  new  voy- 
age, and  it  is  under  this  latter  contract  that  the  wages  were 
earned  which  are  the  subject  of  this  suit  The  brig  made 
the  voyage,  and  the  libellant  returned  in  her  to  Boston,  whence 
the  brig  returned  to  Portland,  the  termination  of  the  voyage. 
It  is  admitted  that  the  wages  were  earned  and  ought  to  be 
paid  unless  they  are  forfeited  by  what  took  place  at  Boston. 
The  answer  indeed  alleges  a  single  instance  of  misconduct 
subsequent  to  the  alleged  desertion,  but  does  not  insist  upon  it 
as  a  cause  of  forfeiture,  which  it  cannot  be  pretended  to  be 
independent  of  the  supposed  desertion. 

The  first  question  presented  by  the  allegations  of  the  answer 
is,  whether  there  was  a  desertion  at  Boston.  But  this  pre- 
sents itself  under  a  double  aspect ;  first,  whether  there  was  a 
desertion  within  the  meaning  of  the  act  of  July  20, 1790,  for 
the  government  and  regulation  of  seamen,  in  the  merchant 
service ;  and  secondly,  whether,  independent  of  any  such 
statute  provision,  there  was  a  desertion  within  the  meaning 
of  the  general  maritime  law. 

By  the  5th  section  of  the  statute  it  is  provided  that  "  if  any 

seaman,  &c.,  shall  absent  himself  from  on  board  the  ship  or  ves- 

,sel,  &c.,  without  leave  of  the  master  or  officer  commanding  on 
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board,  and  the  mate  or  other  officers  having  charge  of 
[•312]  the  •  log-book  shall  make  an  entry  therein,  of  the  name 
of  such  seaman  or  mariner  on  the  day  on  which  he  shall 
so  absent  himself,  and  if  such  seaman  or  mariner  shall  return 
to  his  duty  within  forty-eight  hours,  such  seaman  shall  forfeit 
three  days'  pay  for  every  day  he  shall  so  absent  himself,  to  be 
deducted  out  of  his  wages;  but  if  such  seaman  or  mariner 
shall  absent  himself  for  more  than  forty-eight  hours  at  one 
time,  he  shall  forfeit  all  the  wages  due  to  him,  and  all  his 
goods  and  chattels  which  were  on  board  of  said  ship  or  ves- 
sel, or  in  any  store  where  they  may  have  been  lodged  at  the 
time  of  his  desertion,  to  the  use  of  the  owners,"  &c. 

As  this  statute  is  highly  penal,  the  owner  who  wishes  to 
enforce  it  must  bring  his  case  within  the  precise  words  of  the 
act.  When  a  statute  is  purely  remedial  and  goes  to  support 
and  to  uphold  rights,  the  presumed  Intention  of  the  legislature 
is,  that  it  should  receive  a  liberal  interpretation,  and  be  ap- 
plied to  cases  which  are  within  the  reason  of  the  law,  although 
they  may  not  be  within  its  precise  words.  But  when  a  statute 
imposes  penalties  and  a  forfeiture  of  rights,  no  such  intention 
is  presumed.  The  court  is  not  authorized  to  extend  the  oper- 
ation of  the  law  beyond  the  clearly  expressed  will  of  the  legis- 
lature, for  the  purpose  of  carrying  into  full  effect  its  supposed 
policy.  The  operation  of  the  statute  cannot  be  enlarged  by 
interpretation,  so  as  to  create  penalties  and  forfeitures  by  im- 
plication. If  the  case  is  not  within  the  words  of  the  law,  ac- 
cording to  their  natural  and  obvious  import,  it  is  not  supposed 
to  be  within  its  policy,  or  within  the  intention  of  the  law- 
makers. 

Before  the  owners  can  call  on  the  court  to  enforce  this  for- 
feiture under  the  statute,  they  must  show  not  only  that  there 
was  an  absence  from  the  vessel  without  leave,  but  that  an 
entry  of  such  absence  was  made  in  the  log-book,  on  the  day 
when  it  took  place.  An  entry  on  a  subsequent  day  is  not  a 
compliance  with  the  law.     The  entry  must  mention  the  name 
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of  the  mariner  against  whom  the  forfeiture  is  to  be  enforced. 
It  is  not  snfficient  to  say  generally  that  the  crew,  or  even 
that  all  the  crew  were  absent.  The  entry  must  state  that 
the  absence  was  without  leave,  not  merely  that  the 
•  seaman  was  absent,  and,  finally,  there  must  be  one  [*  313] 
continued  absence  of  forty-eight  hours. 

Does  the  case  which  is  presented  by  the  evidence  come 
within  the  requirements  of  the  law?  The  evidence  on  some 
points  is,  to  a  considerable  extent,  contradictory  and  not  easily 
reconciled.  But  the  whole  testimony,  as  well  that  produced 
by  the  respondents  as  by  the  libellant,  conclusively  proves 
that  Winslow  was  not  absent  at  any  one  time  forty-eight 
hours.  Estell,  a  witness  for  the  libellant,  says  that  he  was 
with  Winslow  the  whole  time  that  he  remained  in  Boston, 
and  that  he  was  not  absent  from  the  vessel  at  any  one  time 
more  than  twelve  hours.  But,  without  relying  on  Estell's  tes- 
timony, though  I  am  far  from  intending  to  intimate  an  opin- 
ion that  he  is  not  entitled  to  full  credit,  it  appears  from  the 
log-book  that  the  brig  came  to  the  wharf  about  12  o'clock,  on 
Wednesday,  the  16th.  The  mate  states  that  the  libellant  did 
not  leave  the  vessel  until  two  o'clock,  and  that  he  saw  him  on 
board  again  on  Friday,  the  18th,  at  ten  o'clock  in  the  morning. 
Here  was,  then,  according  to  the  evidence  offered  by  the  re- 
spondents, an  absence  at  most  of  but  forty-four  hours.  This 
was  the  longest  absence  that  can  be  pretended,  for  the  vessel 
sailed  for  Portland,  on  Saturday  at  twelve  o'clock,  and  at  two 
o'clock  of  that  day,  Winslow  was  forcibly  expelled  from  the 
brig  by  the  master,  and  put  on  shore  on  Fort  Independence. 
Taking  then  the  most  unfavorable  view  of  the  libellant's  case, 
here  was  not  an  absence  which  incurred  an  entire  forfeiture  of 
his  wages. 

But  there  is  another  insuperable  difficulty  in  the  way  of  the 
defence  set  up.  A  proper  entry  in  the  log-book  is  an  indis- 
pensable pre-requisite,  and  it  has  always  been  so  held,  to  the 
enforcing  of  this  forfeiture  under  the  statute.     The  entry  in 
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tMfe  log-book  on  the  16th,  is,  that  "  the  crew  denied  doing  more 
duty,  and  went  ashore."  The  name  of  the  libellant  is  not 
mentioned ;  it  is  not  even  said  that  all  the  crew  went  ashore. 
On  the  17th,  indeed,  there  is  an  entry,  "  all  the  crew  a^horeP 
Bat  this  cannot  help  the  infirmity  of  the  entry  of  the 
[•314]  16th,  which  is  the  one  which  the  statute  *  requires,  and 
is  the  only  one  which  can  support  this  defence.  But 
even  if  the  second  entry  might  be  invoked  in  aid  of  the  first, 
I  should  not  hesitate  to  hold  that  it  is  still  incurably  defective. 
When  the  statute  says  that  the  name  of  the  seaman  shall  be 
entered  on  the  log,  the  court  has  no  authority  to  say  that  these 
words  are  an  unmeaning  pleonasm,  or  that  the  specific  direc- 
tions of  the  statute  may  be  supplied  by  something  that  is 
equivalent 

But  there  is  a  further  objection  to  this  entry,  even  if  we 
could  overcome  the  difficulty  that  the  name  of  the  libellant  is 
not  mentioned.  It  is  not  stated  whether  the  crew  were  absent 
with  or  without  leave.  When  the  statute  makes  this  entry 
an  indispensable  part  of  the  evidence  against  the  seaman,  we 
must  suppose  that  the  legislature  intended  that  the  log-book 
should  show  that  the  absence  was  attehded  by  those  circum- 
stances which  constitute  the  offence,  and  on  account  of  which 
the  forfeiture  is  inflicted.  An  absence  from  the  vessel  is  not 
punished  unless  it  be  without  leave.  The  entry  must  there- 
fore state  that  it  was  without  leave,  or  it  will  not  support  a 
decree  of  forfeiture.  This  is  the  construction  which  has  been 
given  to  the  statute.  Abbott  on  S/iipping,  p.  468,  note  Am, 
Edit.;  Cloutmanv.  Tunison^  1  Sumner,  Rep.  381.  And  this' 
particularly  in  the  entry  is  not  required  without  reason.  It  is 
but  a  safe  and  prudent  precaution  to  require  all  the  facts 
which  constitute  the  offence  to  be  entered  on  the  log  at  the 
time,  were  it  for  no  other  reason  than  to  prevent  an  aggravated 
character  from  being  given,  by  the  gloss  of  parol  testimony,  to 
an  act  which  might  at  the  time  have  been  considered  as  a 
trivial  offence.     Persons  who  are  much  conversant  with  these 


MAINE,  1836.  819 


The  RoTona. 


maritime  controversies,  need  not  to  be  informed  that  the 
memory  of  some  bygone  misconduct,  actual  or  supposed,  may 
be  aided  by  a^  subsequent  grievance,  and  that  a  later  wrong, 
through  the  quickened  sensibility  of  the  party  offended,  may 
be  made  to  throw  its  shade  back  and  darken  the  hues  of  a 
previous  fault.  The  law,  therefore,  looks  to  the  description  of 
the  offence  as  it  is  entered  on  the  log,  the  day  on  which  the 
alleged  desertion  took  place,  because  this  shows  how 
the  act  of  the  seaman  *was  considered  at  the  time.  [*315] 
And  this  it  makes  indispensable,  though  not  conclu- 
sive evidence.  In  whatever  point  of  view  the  facts  are  re- 
garded, I  am  satisfied  that  here  has  been  no  statute  forfeiture 
of  wages. 

But  independently  of  the  statute,  by  the  general  maritime 
law,  desertion  during  the  voyage  is  followed  by  a  forfeiture  of 
all  wages  antecedently  earned.  Abbott  on  Shippififfy  462-468 ; 
1  Valiny  p.  535;  Consulat  de  la  Mer,  ch.  157, 158,  268.  The 
act  of  Congress  is  not  held  to  have  repealed  or  modified  the 
maritime  law  except  in  the  particular  case  for  which  it  pro- 
vides, in  which  it  makes  an  absence  of  forty-eight  hours,  with- 
out leave,  conclusive  evidence  of  desertion,  when  by  the 
general  law  it  would  only  be  presumptive  evidence  of  the 
fact  In  other  respects  it  leaves  the  mOTitime  law  in  its  full 
efficiency.     Cloutman  v.  Tunisony  1  Sumner,  Rep.  381. 

If,  then,  there  was  a  desertion  in  the  sense  of  the  general 
maritime  law,  however  hard  it  may  operate  on  the  libellant, 
the  owners  may  insist  on  the  forfeiture.  It  has  been  justly 
said  that  the  marine  law  is  not  the  law  of  any  particular  coun- 
try, but  a  law  common  to  all  nations  which  are  engaged  in 
maritime  commerce.  It  does  not  arise  out  of  the  domestic 
exchanges  or  home  trade  of  any  one  people,  but  grows  out  of 
the  intercommunication  of  the  citizens  of  different  countries, 
and  is  made  up  of  the  usages  and  traditions  of  the  trading 
part  of  all  nations  which  are  conversant  in  commerce  on  the 
high  seas.     It  is  in  these  immemorial  usages  and  traditions 
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that  we  are  to  look  for  the  true  principles  of  this  law.  They 
have  in  different  places  and  at  various  times  been  embodied 
into  the  form  of  written  codes.  If  we  look  into  these  digests 
of  the  castoros  of  the  sea,  we  shall  find  that  desertion,  in  the 
sense  of  the  marine  law,  is  something  more  than  merely  leav- 
ing the  ship  without  permission. 

By  the  Laws  of  Oleron  the  seamen  are  allowed,  when  the 
ship  is  safely  moored  at  the  wharf,  to  go  ashore  without  the 

master's  consent,  if  they  return  seasonably.   Art  5, 21. 
[•316]  And  yet  Cleirac,  in  *  his  Commentary,  says  that  the 

ordinances  are  very  severe  on  men  who  abandon  the 
ship  altogether;  qui  manquerU  tout  a  fait;  that  for  the  first 
offence  they  are  punished  by  whipping,  and  for  the  second  by  a 
more  severe  punishment  U$  et  Coutumes  de  la  Mer,  p.  21, 439. 
The  Laws  of  Wisbuy  allow  one  or  two  seamen  at  a  time  to 
go  on  shore  and  stay  a  short  time,  but  not  to  remain  ashore 
over  night  without  the  master's  leave.  Arts.  4,  36.  But  if  a 
seaman  deserts,  and  carries  away  what  he  has  received  from 
the  master,  he  is  liable  to  the  punishment  of  death.  Art  62. 
The  Hanseatic  Ordinance  provides  that  deserters  shall  be  pun- 
ished by  branding  on  the  cheek,  and  in  some  cases  by  death, 
but  a  temporary  absence  without  leave  is  punished  only  by  a 
pecuniary  penalty.  W)rd.  1614,  tit  3,  arts.  6,  7,  18,  23,  25. 
The  Ordinance  of  Charles  V.,  (1551,)  makes  the  same  dis- 
crimination between  an  unauthorized  temporary  absence  from 
the  ship,  and  a  desertion.  Arts.  6,  7,  9.  So  also  do  the  Laws 
of  Hamburgh.  A  broad  and  palpable  distinction  is  made 
between  a  simple  absence  from  the  vessel  without  leave,  and 
absconding  with  the  intention  of  not  returning,  but  of  aban- 
doning ber  altogether.  It  is  the  latter  offence  only  which  con- 
stitutes desertion,  and  is  visited  with  severe  penalties,  while 
the  former  is  considered,  according  to  circumstances,  either  as 
entirely  venial,  or  as  meriting,  at  most,  but  a  punishment  com- 
paratively slight  The  cruel  punishments  of  the  old  codes 
havp  fallpn  into  disuse,  but  the  general  principles  embodied  in 
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them  remain  and  are  still  acknowledged  as  law  by  all  com- 
mercial nations.  The  mere  leaving  the  ship  without  permis- 
sion, does  not,  in  the  sense  of  the  marine  law,  constitute  de- 
sertion. This  offence  is  committed  only  when  a  seaman 
absconds  or  leaves  with  the  intention  of  abandoning  her 
altogether,  animo  ad  navem  non  revertendi,  as  it  is  expressed  by 
Kuricke  in  his  Commentary  on  the  revised  Hanseatic  Ordi- 
nance. Heinn.  Fasciculus^  Script,  dejure  Nautico,  p.  745.  And 
so  the  law  is  held  to  be  by  the  circuit  court,  in  the  recent  case 
of  Cloutman  v.  Tnnison  before  referred  to. 

If  this  be  IJie  true  principle,  then  it  is  perfectly  cer- 
tain that  the  •  libellant  has  not  incurred  the  penalty  [•SI?] 
of  desertion.  So  far  from  exhibiting  any  intention  of 
abandoning  the  vessel,  he  left  his  clothes  and  bedding  and  a 
small  adventure  on  board,  returned  to  the  vessel  every  morn- 
ing before  breakfast,  and  once  or  twice  more  in  the  course  of 
the  day,  and  slept  on .  board  the  night  before  she  left  Boston 
for  this  port.  I  am  entirely  satisfied  that  the  penalty  of  deser- 
tion has  not  been  incurred  either  under  the  statute  or  by  the 
general  maritime  law. 

Another  question  remains,  which  is,  whether  the  libellant 
has  incurred  any  minor  forfeiture.  Although  there  has  been 
no  desertion,  if  he  neglected  his  duty  and  absented  himself 
from  the  vessel  without  any  justifiable  excuse,  and  against  the 
will  of  the  master,  the  law  will  punish  his  misconduct  by  a 
proper  deduction  from  his  wages.  And  here,  I  am  sorry  to 
say  that  the  evidence  is  so  contradictory  that  I  cannot  think 
of  attempting  to  reconcile  it.  There  are,  however,  some  facts 
which  are  either  admitted  or  are  not  susceptible  of  any  rea- 
sonable doubt.  Winslow  was  on  board  the  vessel  during  the 
whole  of  both  voyages,  and  did  his  duty  in  a  manner  entirely 
ficceptable  to  the  master,  up  to  the  time  of  the  arrival  in  Bos- 
ton, and  till  the  brig  was  made  fast  to  the  wharf.  He  indeed 
seems  to  have  had  a  larger  share  of  the  master's  confidence 
than  any  other  hand  on  board.     They  had  a  rough  and  bois- 
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terous  time  on  the  passage  borne.  Winslow,  two  or  three 
days  before  their  arrival,  sprained  his  foot,  and  being  exposed 
to  the  water,  took  cold  in  it,  so  that  on  his  arrival  it  was 
swollen,  and  in  a  state  of  high  inflammation.  Both  his  wrists 
were  badly  chafed,  the  skin  worn  off,  and  the  flesh  laid  bare 
on  a  spot  of  considerable  size,  by  hard  service  in  the  cold  and 
wet.  After  the  vessel  was  moored  at  the  wharf,  he  showed 
his  wrist  and  foot  to  the  mate,  and  asked  to  be  excused  from 
further  services,  as  he  felt  miable  to  labor.  Two  of  the  wit- 
nesses state  that  the  mate  told  him  that  he  was  unfit  for  duty, 
and  ought  to  be  excused.  But  the  mate  denies  this,  and  says 
be  ordered  him  to  turn  to.     He  says  that  he  saw  his  wrists, 

and  believed  one  of  them  was  a  little  chafed,  and  that 
[•  318]  his  •  foot  was  a  little  red  on  the  instep,  but  he  cannot 

say  whether  it  was  swollen.  This  was  about  a  fort- 
night before  the  hearing,  when  Winslow  exhibited  his  wrists 
and  his  foot,  and  from  their  appearance  at  that  time,  I  cannot 
say  that  I  feel  any  doubt  which  of  the  witnesses  is  entitled  to 
the  most  credit  in  this  part  of  their  testimony.  The  wrists 
bore  evident  marks  of  having  been  more  than  a  litUe  chafed, 
his  foot  was  still  red  from  the  recent  inflammation,  and  on  the 
instep,  where  it  had  suppurated,  there  remained  a  cavity  about 
an  eighth  of  an  inch  deep,  large  enough  to  admit  the  end  of 
your  finger.  These  are  vestigia  -that  may  safely  be  believed. 
Under  these  circumstances,  if  the  libellant  was  not  excused 
from  further  duty,  I  think  that  he  ought  to  have  been.  Indeed, 
there  was  little  for  any  of  the  crew  to  do,  as  the  master,  before 
the  brig  came  up  to  the  wharf,  had  employed  lumpers,  accord- 
ing to  the  custom  of  the  port,  to  discharge  the  cargo.  Dur- 
ing the  whole  period  that  the  brig  lay  at  Boston,  the  master 
was  employed  in  delivering  her  cargo,  and  might  easily  have 
known  where  the  libellant  was,  if  he  had  made  any  inquiries? 
But  he  made  none.  No  complaint  was  made  of  his  absence, 
and  he  was  never  ordered  to  go  to  duty.  This  entire  silence 
e  part  of  the  master,  may,  under  the  circumstances  of  the 
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case,  be  construed  as  assenting  to  his  absence,  and  authoriz- 
ing it. 

The  libellant  claims  also  further  damages  beyond  the 
amount  of  wages  due.  After  the  arrival  at  Boston  the  cook 
left  the  vessel,  and  there  was  no  cooking  and  no  fire  on  board 
during  the  period  the  brig  remained  there.  The  master  is 
bound  to  provide  board  for  his  men,  whether  they  are  able  to 
do  duty  or  not,  and  if  he  did  not  provide  it  on  board  the  ves- 
sel, there  can  be  no  doubt  that  this  is  a  proper  charge  on  the 
owners. 

Whether  the  libellant  is  entitled  to  claim  the  expenses  of 
his  return  home,  depends  on  the  fact  whether  he  was  wrong- 
fully or  rightfully  expelled  from  the  vessel.  If  a  seaman  is 
dismissed  before  the  termination  of  the  voyage,  without  just 
cause,  he  is  entitled  to  damages  for  this  wrongful  act 
At  common  law,  he  can  *  recover  these  damages  by  [•SIO] 
a  special  action  on  the  case.  But  a  court  of  admi- 
ralty, whose  modes  and  forms  of  practice  have  more  flexibil- 
ity, will  give  these  damages  in  a  simple  suit  for  wages.  Enter' 
son  V.  Howlandj  1  Mason,  45 ;  The  Exeter^  2  Rob.  261.  The 
rule  by  which  this  compensation  is  ordinarily  measured  by  the 
maritime  law,  is  to  allow  full  wages  to  the  prosperous  termina- 
tion of  the  voyage,  deducting  in  some  cases  what  the  seaman 
may  have  earned  in  the  intermediate  time,  or  adding  the 
expenses  which  he  may  have  incturred  in  returning  home. 
Abbott  on  Shippings  443,  and  the  cases  died  in  the  note  to  the 
American  edition.  This  question  was  largely  and  learnedly 
discussed  in  the  case  of  Emerson  v.  Howlandj  1  Mason,  45, 
and  the  concIusioi#to  which  the  court  came  was,  that  this  rule 
might  be  varied  to  meet  the  justice  of  the  case,  taking  care  that 
the  seaman  should  receive  a  just  compensation  for  the  dam- 
age he  sustained.  But  in  this  case,  if  the  libellant  is  entitled 
to  any  damages,  the  general  rule  will  be  the  equitable  one. 

Does  the  evidence  make  out  a  case  of  wrongful  dismission  ? 
It  has  been  already  stated  that  the  master  employed  lumpers 
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to  discharge  the  vessel  before  she  came  to  the  wharf;  that  he 
took  no  notice  of  the  absence  of  the  libellant  and  the  rest  of 
the  crew,  and  without  making  any  inquiries  for  them,  he  pro- 
ceeded to  hire  other  men  to  bring  the  brig  to  Portland.  It  is 
in  proof,. also,  that  the  libellant  came  to  the  vessel  every  day; 
that  he  was  there,  with  others  of  the  crew,  but  a  short  time 
before  she  sailed ;  that  inquiry  was  made  of  the  mate  when 
she  would  sail,  but  no  satisfactory  answer  was  obtained ;  that 
he  returned  to  his  boarding-house  to  dine,  and  hastened  back 
and  found  that  the  vessel  had  already  left  the  wharf.  He 
hired 'a  boat,  and  with  one  other  of  the  crew,  followed  the 
brig  and  overtook  her  about  a  mile  from  the  wharf.  The  mas- 
ter prohibited  and  resisted  their  entering  the  vessel.  With 
some  difficulty,  but  with  no  more  violence  than  was  necessary 
to  overcome  the  resistance,  they  got  on  board.  The  captain, 
in  a  state  of  high  excitement,  called  for  his  pistols  and 
[•320]  his  •gun,  and  ordered  them  to  be  set.on  shore.  They 
quietly  submitted,  and  were  landed  on  Fort  Independ- 
ence, and  shortly  after  the  libellant  returned  to  Portland. 

The  whole  conduct  of  the  master,  both  in  his  entire  silence 
and  apparent  indifference  with  respect  to  the  absence  of  the 
libellant  and  the  rest  of  the  crew,  while  in  Boston,  as  well  as 
in  the  expression  of  passion  when  the  libellant  came  on  board 
the  vessel,  is  difficult  to  be  explained.  As  to  the  pretext  that 
he  was  afraid  of  a  mutiny  from  the  presence  of  Winslow, 
with  whom  he  had  sailed  two  voyages  without  a  single  com- 
plaint of  any  kind  having  been  made  against  him,  and  who  It 
is  not  pretended  had  ever  shown  a  mutinous  or  refractory  dis- 
position, I  find  it  impossible  to  give  to  it  tMfe  least  credit.  His 
conduct  is,  to  me,  inexplicable,  unless  a  key  be  found  to  it  in 
the  remark  of  one  of  the  witnesses,  that  the  crew  suspected 
his  intentions  to  have  been  to  leave  them  in  Boston  and  get 
clear  of  paying  them  their  wages  by  a  charge  of  desertion. 
Even  if  the  libellant  had  forfeited  his  wages  by  misconduct, 
the  master  was  bound  to  have  received  him  back  on  his  re- 
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pentance  and  tender  of  amends.  A  master  grossly  miscon- 
ceives the  obligations  resulting  from  his  relations  to  the  owners 
and  crew,  if  he  thinks  he  may  watch  for  occasions  to  inflict 
forfeitures  of  thfe  hard  earnings  of  his  men.  It  is  his  duty, 
when  he  sees  any  of  his  men  in  danger  of  exposing  them- 
selves to  penalties  from  levity  or  thoughtlessness,  to  caution 
them  against  it ;  and  exercise  the  large  discretionary  authority 
with  which  the  law  invests  him,  and  which  places  him,  in 
some  measure,  loco  parentis^  in  relation  to  his  men,  with  some- 
thing of  parental  kindness,  for  the  benefit  and  protection  of 
the  rights  of  his  crew,  as  well  as  for  their  government  This 
is  the  spirit  of  the  marine  law,  which,  although  it  abounds  in 
penalties,  does  not  seek  occasions  to  inflict  them ;  but  when 
seamen  have  been  guilty  of  a  real  delinquency,  sedulously 
favors  repentance,  and  gladly  remits  a  forfeiture  when  a  mari- 
ner, with  a  due  sense  of  his  fault,  returns  to  duty.  And  this 
.is  also  the  spirit  yf,  which  the  marine  law  has  always 
been  administered  by  courts  of  maritime  *  jurisdiction.  [•321] 
This  humane  and  indulgent  policy  of  the  law,  when 
a  large  and  liberal  view  is  taken  of  the  interests  of  maritime 
commerce,  is  not  more  beneficial  to  mariners  than  owners.  If 
the  crew,  by  some  hasty  ebullition  of  passion,  near  the  close 
of  a  long  voyage,  are  betrayed  into  an  act  of  imprudence,  by 
which  fhey  incur  a  forfeiture  of  their  whole  wages,  and  they 
know  that  by  no  repentance  and  subsequent  fidelity  of  service 
they  can  reinstate  themselves  in  their  rights,  they  will  lose  all 
interest  in  the  preservation  of  the  ship  and  cargo.  They  will 
have  no  motive  for  extra  exertion  in  the  hour  of  peril,  beyond 
that  of  preserving  their  own  lives.  It  is  extremely  obvious, 
how  hazardous  such  a  state  of  things  may  be  to  the  interest 
of  owners.  But  such  is  not  the  policy  of  the  marine  law.  It 
regards  with  practical  wisdom  the  character  of  the  subjects  it 
has  to  deal  with ;  men  nurtured  and  bred  in  the  midst  of  dan- 
gers—  fearless,  intrepid,  and  daring,  beyond  the  ordinary 
measure  of  gallantry  that  belongs  to  any  other  class  of,  the 
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hfTAM^ 


[*322rj  •Tee  PAtAooy,— EIweH,  maUr. 

tttffj  €f/bimH  fA  tik«  WMiter  vitLIa  tbe  Kope  of  bis  aacLodtr  s  Aailer,  I7 

ih^  g^,rt^fjl  7f*/iffJ4/f*^,  UvK^  btiiik  tbe  tcjkI,  and  gfrea  tbe  cre£:cr  a  Eea 

U|/>»  it  for  kfj  te/naritr, 
TVb  ivwMter  M  r^p^^M^/Ie  ^  the  nfe  ftonrage  of  inercban&e  nuder  d«ck. 

If  be  n»rmii  ^ir^li  00  deck^  whbotit  tbe  consent  of  tbe  owner,  be  is  re- 

iip«'mti^4«  1^  tbeir  mfetf ,  and  if  tbejr  aune  lort  bf  Ae  dangers  of  tbe  sns,  it 

will  \m  \m  loM. 
If  ^I'l'Jii  carrM$d  00  deck  are  facrificed  lor  tbe  coimnoa  safety,  goods  nnder 

i\M'k  i\ft  wA  cf/nfnhnte  to  the  loss. 
T!f^^  M  fUf  ettaMiJihe^l  f:nMUjm  of  trarle  between  Portland  and  Boetoo,  antW- 

i;!;in((  ih#»  msmif^  to  carry  goorls  on  deck  witboot  tbe  consent  of  tbe  owner. 
To  estaMiAh  a  local  cttntoniy  derogating  from  the  goAral  law,  it  is  not  enough 

to  pmre  tltat  tbe  act  has  been  frequently  done.    It  must  be  shown  to  be  so 
^y  known  and  recognized,  that  a  fair  presumption  arises  thai  tbe 


• 


MAINE,  1836.  327 


The  Paragon. 


parties,  in  entering  into  their  engagement,  do  it  with  a  silent  reference  to 
the  custom,  and  tatitlj  agree  that  their  rights  and  responsibilities  shall  be 
determined  hj  it 

Where  there  are  several  privileged  debts  against  a  vessel,  those  whicji  are  in 
the  same  rank  of  privilege  are  to  be  paid  concurrently.  But  debts  occupy- 
ing a  higher  rank  of  privilege  are  fully  paid  before  any  allowance  is  made 
to  those  holding  a  lower  rank  of  privilege. 

Seamen's  wages  for  the  last  voyage  are  preferred  in  a  decree  against  the  ves- 
sel, to  all  other  claims,  after  the  expenses  of  justice  necessary  to  procure  s^ 
condemnation,  and  such  charges  as  accrue  after  the  vessel  is  brought  into 
port,  as  wharfage,  &c. 

April  26,  27,  28, 1836.—  Three  libels  were  filed  against  this 
vessel ;  one  by  Charles  Moody,  founded  on  a  bill  of  lading  of 
merchandise,  shipped  to  his  order  at  Boston  for  this  port,  and 
consigned  to  him,  and  which  was  not  delivered ;  another  by 
Mitchell  &  Cobb,  for  goods  shipped  for  them  by  their  order, 
by  a  parol  agreement  without  a  bill  of  lading ;  and  a  third  by 
Tarr,  one  of  the  crew,  for  wages.  It  appeared  from 
the  evidence  that  the  *  Paragon  sailed  from  Boston  [*  323] 
the  last  of  February,  and  meeting  with  tempestuous 
weather,  it  became  necessary  to  throw  overboard  the  goods  of 
the  libellants,  which  were  stowed  on  deck,  for  the  safety  of  the 
ship  and  the  lives  of  the  crew,  by  which  means  the  shippers 
lost  their  goods.  That  part  of  the  cargo  which  was  stowed 
under  deck  arrived  safe.  The  bill  of  lading  in  Moody's  case 
was  produced,  and  the  shipping  of  the  goods  for  Mitchell  & 
Cobb  was  proved  by  parol  evidence.  The  libel  for  wages  was 
not  contested.  •  The  vessel  was  let  id  the  master,  on  shares, 
he  to  victual,  man,  and  have  the  control  of  the  vessel,  and 
pay  two  fifths  of  her  earnings  for  the  hire  of  the  vessel. 

The  case  was  argued  by  W.  P.  Fessenden,  for  the  libellants, 
and  Fessenden  8^  Deblois,  for  the  claimants. 

Ware,  District  Judge, 

The  liability  of  the  vessel  to  answer  for  the  non-execution 
of  a  contract  of  affreightment  entered  into  by  the  master,  is 
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not  controverted ;  and  it  makes  no  difference,  in  this  respect, 
whatever  be  the  form  of  the  contract,  whether  it  be  by  char- 
ter-party or  by  bill  of  lading,  or  whether  the  contract  be  in 
writing  or  by  parol.  By  thg  general  maritime  law,  every  con- 
tract of  the  master,  within  the  scope  of  his  authority  as  mas- 
ter, binds  the  vessel,  and  gives  the  creditor  a  lien  upon  it  for 
his  security. 

•  But  it  is  contended  that  the  goods,  in  this  case,  having  been 
lost  by  the  dangers  of  the  seas,  both  the  master  and  the  vessel 
are  exempted  from  responsibility  within  the  common  exemp- 
tion in  bills  of  lading ;  and  the  goods  having  been  thrown 
overboard  from  necessity,  and  for  the  safety  of  the  vessel  and 
cargo,  as  well  as  the  lives  of  the  crew,  that  it  presents  a  case 
f6r  a  general  average  or  contribution,  upon  the  common  prin- 
ciple that  when  a  sacrifice  is  made  for  the  benefit  of  all,  that 
the  loss  shall  be  shared  by  all. 

In  Moody's  case,  the  contract  is  by  bill  of  lading,  and  the 
danger  of  the  seas  is  expressly  excepted  by  the  terms  of  the 

contract  The  contract  in  Mitchell  &  Cobb's  case, 
[•  324]  being  by  parol,  is  silent  on  *  this  subject   But  in  every 

contract  of  affreightment,  losses  by  the  dangers  of  the 
seas  are  excepted  from  the  risks  which  the  master  takes  upon 
himself,  whether  the  exception  is  expressed  in  the  contract  or 
not  The  exception  is  made  by  the  law,  and  falls  within  the 
general  principle  that  no  one  is  responsible  for  fortuitous 
events  and  accidents  of  major  force.  Casus  fortuUos  nemo 
prcBstat.  But  then  the  general  laj^r  is  subject  tp  an  exception, 
that  when  the  inevitable  accident  is  preceded  by  a  fault  of  the 
debtor  or  person  bound,  without  which  it  would  not  have  hap- 
pened, then  he  becomes  responsible  for  it  Pothier^  des  Obli^a- 
tions,  No.  542 ;  Pret.  a  Usage^  No.  57 ;  Story^s  Bailments^  ch. 
4,  No.  241 ;  In  Majoribus  casibus  si  culpa  ejus  interveniai  tene- 
tur\  D^.  44,  7,1,  §4. 

It  was  abundantly  proved  in  this  case,  nor  has  it  been  ques- 
^••led  at  the  argument,  that  the  jettison  was,  by  the  violence 
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of  the  tempest,  rendered  necessary  for  the  common  safety. 
But  then  it  is  answered  that  it  was  rendered  necessary  only  in 
consequence  of  the  goods  being  laden  on  deck,  and  that  if 
they  had  been  properly  secured  under  deck  they  would  have 
been  saved,  as  all  the  goods  which  were  thus  secured  were 
delivered  uninjured.  It  is  evident,  therefore,  that  the  loss  was 
occasioned  solely  by  their  being  placed  in  this  exposed  and 
hazardous  situation.  And  this  presents  the  principal  question 
which  has  been  argued  in  the  present  case,  whether  the  master 
was  authorized  to  stow  the  goods  in  this  manner.  K  he  was, 
without  any  special  agreement  with  the  shippers  for  that  pur- 
pose, then  no  fault  is  imputable  to  him,  and  the  consequence 
contended  for  by  the  counsel  for  the  respondents  seems  natu- 
rally to  follow,  that  the  loss  having  been  clearly  a  sacrifice  for 
the  common  safety,  is  a  proper  case  for  contribution.^ 

The  master  is  responsible  for  the  safe  and  proper  stowage 
of  the  cargo,  and  there  is  no  doubt  that  by  the  gen- 
eral maritime  law  he  is  *  bound  to  secure  the  cargo  [*  325] 
safely  under  deck.  The  only  exception  to  the  univer- 
sality of  this  rule  which  our  books  on  maritime  law  furnish,  if 
that  can  be  considered  an  exception,  is  in  the  Commercial 
Code  of  France.  Tha^  after  stating  the  general  principle 
that'the  master  is  responsible  for  goods  laden  on  deck,  excepts 
from  the  rule  petit  cabotage.  Art  219.  But  this  can  hardly  be 
considered  an  exception,  because  it  is  confined  to  a  trade  that 
is  carried  on  principally  in  undecked  boats.  1  Valin,  397 ;  2 
Id.  203;  Bogron  sur  Code  de  Commerce^  art  219.  If  the 
master  carries  goods  on  deck  without  the  consent  of  the  ship- 
per, unless  he  can  bring  himself  within  some  such  exception, 
he  does  it  at  his  own  risk.  If  they  are  damaged  or  lost  in 
consequence  of  their  being  thus  exposed,  he  cannot  protect 
himself  from  responsibility  by  showing  that  they  were  dam- 

^'Boiday  Paty,  Cours  de  Droit  Maritime,  vol.  4,  p.  566,  and  vol.  2,  p.  81 ; 
Phillips  on  Insurance,  832. 
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aged  or  lost  by  the  dangers  of  the  seas.  If,  from  stress  of 
weather,  it  becomes  necessary  to  throw  them  overboard  for  the 
common  safety,  this  will  not  be  a  loss  to  be  divided  with  the 
rest  of  the  cargo,  by  a  general  average,  but  will  be  the  partic- 
ular loss  of  the  master  and  the  ship-owners,  who  are  responsi- 
ble for  his  acts ;  because  it  was  in  consequence  of  the  fault  of 
the  master,  in  overloading  the  vessel,  that  the  jettison  was  ren- 
dered necessary.  When  the  shipper  consents  to  his  goods 
being  carried  on  deck,  he  takes  the  risk  upon  himself  of  these 
peculiar  perils,  and  if  it  becomes  necessary  to  sacrifice  the 
goods  for  the  safety  of  the  ship  and  the  rest  of  the  cargo,  he 
cannot  call  on  the  other  shippers  for  a  contribution.  They 
enter  into  no  partnership  with  him  in  this  peculiar  and  extra- 
ordinary risk,  but  he  takes  the  whole  upon  himself,  though  his 
own  goods  are  liable  to  contribution  if  .they  are  saved  by  a 
sacrifice  of  any  of  the  cargo  under  deck.  This  is  the  doctrine 
of  all  the  authorities,  ancient  and  modern.  The  reason  of  the 
law  is  obvious.  Goods  thus  situated  are  too  much  exposed 
themselves ;  and  not  only  this,  but  by  encumbering  the  deck 
they  embarrass  the  crew,  render  the  manoeuvering  of  the 
vessel  difficult,  and  in  tempestuous  weather  endanger  the 
safety  of  the  vessel  and  the  rest  of  the  cargo.  Cotir 
[•  326]  sulat  *  de  la  Mer^  ch.  186 ;  Peckvus  Ad  rem  Nauiicam^ 
VinniuSj  note,  p.  236 ;  Emerigon^  des  Assurances^  ch. 
12,  sect.  42 ;  Bartol  v.  Dodge,  5  Greenleaf,  Rep.  286 ;  1  Phil- 
lips*  Insurance,  332  and  364 ;  Stevens  on  Average,  Phillips*  Ed, 
pages  64-210. 

It  is  contended  that  in  this  ^case  there  was  a  special  agree- 
ment that  the  goods  should  be  carried  on  deck.  But  it  is  tp 
be  observed,  in  the  first  place,  that  neither  of  the  libellants 
were  in  Boston  at  the  time  of  the  shipment,  so  that  no  con- 
sent could  be  given  by  them  personally.  The  goods  were 
shipped  by  their  correspondents,  to  their  order,  and  the  mer- 
chants who  shipped  them  expressly  deny  that  they  gave  any 
consent  to  their  being  carried  on  deck.     The  mate,  and  Ed- 
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wards,  one^  of  the  crew,  did,  indeed,  testify  that  something 
was  said  about  some  of  the  goods  going  on  deck.  But  their 
testimony  was  not  very  explicit,  and  by  no  means  sufficient  to 
overcome  the  direct  testimony  on  the  other  side.  Besides,  the 
master  gave,  in  Moody's  case,  what  is  called  a  clean  bill  of 
lading,  that  is,  one  in  the  common  form,  without  any  memo- 
ranc^m  in  the  margin,  stating  that  the  goods  were  on  deck. 
Now  the  witnesses  who  have  testified  to  the  usage  generally, 
say  that  a  clean^  bill  of  lading  impli^  that  the  goods  are 
under  deck.  But  independent  of  any  proof,  such  would  be 
the  legal  effect  of  the  contract.  The  bill  of  lading  being  in 
the  usual  form,  it  binds  the  master  to  secure  and  carry  the 
goods  in  the  usual  way,  that  is,  under  deck,  unless  he  can 
prove  the  custom  set  up,  exempting  him  from  this  obligation. 
The  same  remark,  substantially,  may  be  applied  to  the  case  of 
Mitchell  &  Cobb.  The  verbal  contract  of  affreightment  will 
be  presumed  to  be  a  contract  to  stow  and  carry  the  goods  in 
the  usual  way,  unless  a  different  agreement  is  proved.  But 
upon  this  point  the  proof  fails. 

In  the  second  place,  it  is  contended  that  this  case  is  with- 
drawn from  the  general  rule  by  the  usage  of  this  particular 
trade,  it  being,  as  it  is  said,  an  established  custom  in  the  trade 
between  this  port  and  Boston,  for  vessels  to  carry  a  part  of 
their  cargo  on  deck ;  and  it  is-  proved  that  vessels  built 
specially  for  this  trade  are  *  constructed  with  an  ex-  [•327] 
press  view  to  their  carrying  a  deck-load.  This  is, 
indeed,  the  principal  question  in  the  case,  and  it  is  one  of 
grave  importance,  as  affecting  the  trade  of  this  port,  and 
deserves  a  very  mature  consideration. 

It  is  not  denied  that  such  a  custom  may  exist  in  a  particular 
trade,  as  will  authorize  the  master  to  carry  a  part  of  his  cargo 
on  deck,  without  subjee^'.ig  himself  to  responsibility  for  its 
loss,  or  any  damage  it  may  sustain  from  the  dangers  of  the 
seas,  in  being  thus  exposed.  Stort/  on  BailmerUs,  p.  339.  The 
French   Ordincmce  de  la  Marine,  liv.  2,  tit  1,  art  12,  in  con- 


trrr:»'*:fL  'h.tA  if  v.ej  art  gooi*  cf  :LaT  d-j^crlj-f  :n  ttIj:*  h  is 

S •;'::-  i»  the  >:;ry**ar*ce  of  the  tie^timc  lt-  h  wctil-i  »  dut- 
gero'j*  Vi  tr*e  \jf^\  ir.Vrre*^*  of  cv:n;n:erce,  :o  b:Ii  thi:  a  sp^scU 
cc*A/jtn^  dffTr^Z^ilnq  in  an  in;portact  pardctilar  fev:zi  c^seral . 
prir3'::;>I'-'*,  ^^^Id  be  e»tahl>hed.  and  ibe  cnifcfmiTy  aaJ  cer- 
tainty of  the  laTT  be  de^^troyed  by  eridecce  so  loose  and  in- 
drrfinite  as  thi.^  The  practice  of  carrying  a  deck-load  i?, 
indeed^  abnndantly  proved.  And  it  may  alro  be  aJrnitiedi  lo 
be  proved  that  if  the  shipper  eonf?ent5  to  his  gcods  beicg 
carri/?d  on  df5f;k,  the  ma.*ter  wiU  not  be  liable  for  any  los^s  or 
darnage  that  i»  occasioned  by  the  dangers  of  the  seas.  Bat 
tbiii  i»  no  more  than  follows  from  the  general  principles  of 
law,  independent  of  any  special  cnstouL  Modus  et  ci\'*rifmtio 
vincufU  refrulam*  In  any  case,  if  the  owner  consents  to  his 
goods  being  carried  on  deck,  the  master  will  be  exempted 
from  his  rcHponsibility.  But  when  we  come  to  the  pfincipol 
qnention,  that  which  constitutes  the  essence  of  the  custom,  if 
there  be  one  departing  from  the  general  rule,  that  is,  whether 
the  master  is  authori;5ed  to  carry  goods  on  deck  when  the 
parties  in  entering  into  the  contract  are  silent  on  that  subject, 
then  we  find  that  the  witnesses  disagree.  The  preponderance 
of  the  tcfttimony  is  against  the  custom.  But  in  order  to  prove 
such  a  custom  as  is  allowed  to  have  the  force  of  law,  it  is  not 
enough  to  show  that  the  act,  which  it  is  pretended  that  the 
custom  authorizes,  is  sometimes,  or  is  often  done ;  you  must 

go  further,  and  show  that  the  right  to  do  it  is  so  gon- 
[•330]  orally  recognized  that  a  fair  presumption  •arises  that 

the  particfl,  in  forming  their  engagements,  silently 
assent  to  it,  and  tacitly  agree  that  their  rights  shall  be  deter- 
mined by  the  cuHtom.  No  such  general  understanding  is 
provcfd  in  this  caHc,  The  evidence,  therefore,  entirely  fails  in 
establlHhing  the  cuKtom  set  up  by  the  respondents.     The  con- 
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sequence  is,  that  the  rights  and  obligations  of  the  parties  must 
be  determined  by  the  general  law.  That  clearly  is,  that  if 
the  master  carries  goods  on  deck,  without  the  consent  of  the 
shipper,  he  is  personally  responsible,  and  through  him  the 
ship,  for  any  loss  or  damage  the  goods  may  sustain  from  being 
thus  exposed;  and  if  it  becomes  necessary,  from  stress  of 
weather  or  the  dangers  of  the  seas,  to  sacrifice  the  deck-load 
for  the  common  safety,  this  does  not  present  a  case  for  contri- 
bution or  general  average,  but  it  is  the  particular  loss  of  the 
master,  it  having  been  occasioned  by  his  own  fault.  The  ves- 
sel being  bound  for  the  acts  of  the  master,  the  decree  must  be 
that  she  is  liable  to  the  shippers  for  the  loss  of  their  goods. 

It  is  suggested  that  the  vessel  will  hb  insufficient  to  pay  all 
the  claims  against  it.  That  being  the  case,  it  will  be  neces- 
sary to  marshal  the  debts  according  to  the  order  of  preference 
in  which  they  are  privileged.  When  all  the  debts  hold  the 
same  rank  of  privilege,  if  the  property  is  not  sufficient  to  fully 
pay  all,  the  rule  is  that  the  creditors  shall  be  paid  concurrently, 
each  in  proportion  to  the  amount  of  his  demand.  But  when 
the  debts  stand  in  different  ranks  of  privilege,  then  the  credi- 
tors who  occupy  the  first  rank  shall  be  fully  paid  before  any 
allowance  is  made  to  those  who  occupy  an  inferior  grade. 
Among  privileged  debts  against  a  vessel,  after  the  expenses  of 
justice  necessary  to  procure  a  condemnation  and  sale,  and 
such  charges  as  accrue  for  the  preservation  of  the  vessel  after  * 
she  is  brought  into  port,  (1  Valines  Com.  362 ;  Code  de  Com- 
mercCj  No.  191,)  the  wages  of  the  crew  hold  the  first  rank,  and 
are  to  be  first  paid.  And  so  sacred  is  this  privilege  held,  that 
the  old  ordinances  say  that  the  savings  of  the  wreck  are,  to 
the  last  nail,  pledged  for  their  payment.  Consulat  de  la  Mer, 
eh.  138 ;  Cleirac  sur  Jugemens  d'  OleroUj  art.  8,  note 
31.  And  this  •  preference  is  allowed  the  seamen  for  [•331] 
their  wages,  independently  of  the  commercial  policy 
of  rewarding  their  exertions  in  saving  the  ship,  and  thus  giv- 
ing them  an  interest  in  its  preservation.     The  priority  of  their 
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privilege  stands  upon  a  general  principle  afTecting  all  privi- 
leged debts,  that  is,  among  these  creditors  he  shall  be  preferred 
who  has  contributed  most  immediately  to  the  preservation  of 
the  thing.  2  Valin's  Comm.  12,  liv.  3,  tit  5,  art  10.  It  is 
upon  this  principle  that  the  last  bottomry  bond  is  preferred  to 
those  of  older  date,  and  that  repairs  and  supplies  furnished  a 
vessel  in  her  last  voyage  take  precedence  of  those  furnished  in 
a  prior  voyage,  and  that  the  wages  of  the  crew  are  preferred 
to  all  other' claims,  because  it  is  by  their  labors  that  the  com- 
moij  pledge  of  all  these  debts  has  been  preserved  and  brought 
to  a  place  of  safety.  To  all  the  creditors  they  may  say.  Sat' 
vam  fecimus  toiius  pignoris  causam.  The  French  law,  Ordi- 
nance  de  la  Marine,  liv.  1,  tit  14,  art  16 ;  Code  de  Commerce^ 
191,  confines  the  priority  of  the  seamen  for  their  wages  to 
those  due  for  the  last  voyage,  in  conformity  with  the  general 
rule  applicable  to  privileged  debts,  that  is,  that  the  last  services 
which  contribute  to  the  preservation  of  the  thing,  shall  be  first 
paid.  But  this  restriction  is  inapplicable  to  the  engagements 
of  seamen  in  short  coasting  voyages,  which  are  not  entered 
into  for  any  determinate  voyage,  but  are  either  indefinite  as  to 
the  terms  of  the  engagement  and  are  determined  by  the 
pleasure  of  the  parties,  or  are  for  some  limited  period  of  time. 


[•  332]  •  The  Bee,  —  Woodworth,  master. 

When  a  party  objects  to  the  jurisdiction,  if  the  objection  is  founded  on  a  per- 
sonal privilege  of  declining  the  forum,  it  must  be  made  before  entering  a 
general  appearance  and  answering  to  the  merits. 

A  court  of  admiralty  has  jurisdiction  over  controversies  of  a  maritime  nature, 
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between  foreigners  Yfho  are  transiently  within  the  jurisdiction  of  the 
court 

But  the  court  is  not  bound  to  take  jurisdiction  of  a  case  in  which  all  the  par- 
ties are  foreigners. 

Suits  in  rem  are  local,  and  the  court  within  whose  jurisdiction  the  thing  is 
situated  is  the  proper  forum,  though  all  the  parties  in  interest  are  for- 
eigners. 

There  is  an  exception  to  the  general  rule,  when  the  thing  has  been  brought 
within  the  jurisdiction  of  the  court  by  a  violation  of  the  sovereign  rights  of 
another  nation. 

Property  is  derelict  in  the  sense  of  the  admiralty,  when  the  owner  has  aban- 
doned it  without  the  intention  of  returning  and  resuming  tke  possession. 

The  owner*s  right  of  property  is  not  lost  by  the  abandonment,  but  the  posses- 
sion is  lefl  vacant. 

The  finder,  who  takes  possession  of  the  goods  with  the  intention  of  saving 
them,  gains  a  right  of  possession  which  he  may  maintain  against  the  true 
owner,  and  a  lien  upon  them  for  salvage. 

But  the  owner's  exclusive  right  of  possession  is  not  lost  by  temporarily  leav- 
ing the  goods  for  the  purpose  of  obtaining  aid,  and  with  the  intention  of 
returning  to  save  them. 

May  13, 1836.  —  This  was  a  case  of  salvage.  The  libel- 
lants  allege  in  the  libel  that  on  the  13th  of  November,  being 
informed  by  the  master  that  the  vessel  had  been  thrown  down 
in  a  gale  of  wind,  and  was  then  lying  on  the  western  side  of 
Grand  Manan,  and  was  abandoned  by  him  and  his  crew,  they 
proceeded  across  the  island  with  the  intention  of  saving  her ; 
that  they  found  her  and  took  possession  of  her,  there 
being  then  a  strong  wind  from  the  north-west,  *blow-  [•SSS] 
ing  directly  on  shore,  that  she  was  in  a  state  of  im- 
minent peril,  laying  on  her  larboard  side,  her  ballast  shifted, 
the  larboard  sails  and  her  bulwarks  cut  away,  one  anchor  down, 
but  the  chain  not  secured  and  paying  out,  with  only  about  a 
fathom  and  a  half  remaining  in,  which  they  succeeded  in 
securing  about  the  stump  of  a  mast,  the  masts  with  her  spars 
having  all  gone  by  the  board.  They  let  go  another  anchor, 
when  she  dragged  and  parted  her  small  chain.  After  much 
toil  and  great  exposure,  they  succeeded  in  righting  her ;  that 
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they  then  attempted  to  obtain  help  to  carry  her  into  port,  but 
did  not  succeed  until  the  15th,  when  having  procured  two 
small  sails,  a  studding-sail  and  part  of  a  trysail,  they  rigged 
jury  masts,  and  the  wind  having  changed  and  the  weather 
become  more  favorable,  they  succeeded  in  getting  her  into 
Lubec  on  the  17th  of  the  month. 

The  libel  was  filed  at  the  last  December  term  of  the  court, 
when  a  claim  and  answer  was  put  in  on  behalf  of  the  owner 
by  the  British  consul,  stating  the  situation  of  the  vessel,  and 
denying  that  she  was  abandoned  by  the  master  and  crew,  but 
alleging  that  they  only  left  her  temporarily,  the  master  to 
make  his  protest,  and  the  crew  to  obtain  assistance ;  that  they 
offered  the  libellants  J150  as  a  remuneration  of  their  services, 
which  was  refused,  and  praying  tliat  the  vessel  may  be  restored 
"  without  salvage,  or  on  paying  the  libellants  such  remunera- 
tion as  the  court  may  adjudge  proper  and  reasonable."  At  the 
same  time,  a  claim  was  filed  by  the  Protection  Insurance 
Company,  of  Hartford,  in  Connecticut,  alleging  the  same  facts 
and  concluding  with  the  same  prayer.  And  on  this  day,  the 
owner,  Mr.  Caltin,  filed  a  claim  and  answer. 

The  counsel  for  the  claimants  then  moved  that  the  libel  be 
dismissed,  on  the  ground  that  the  court  had  no  jurisdiction 
over  the  cause.  The  motion  was  argued  hy ^Hobbs^  for  the 
libellants,  and  Deblois^  for  the  respondents. 

Ware,  District  Judge, 

The  counsel  for  the  respondents  has  supported  the 
[•  334]  motion  to  *  dismiss  the  libel,  on  two  grounds ;  first, 
because  the  parties  in  the  cause,  both  the  libellants 
and  respondents,  are  foreigners,  and  subjects  of  the  king  of 
Great  Britain;  secondly,  because  the  vessel  is  not  only  a 
British  vessel,  but  was  taken  by  the  salvors,  after  the  disaster 
had  happened,  firom  British  waters,  and  brought  within  the 
jurisdiction  of  the  court. 

Waiving  the  question,  for  the  present,  whether  the  court 
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can,  under  any  circumstances,  exercise  jurisdiction  over  the 
cause,  I  may  remark  that  if  the  motion  had  been  seasonably 
made,  though  it  should  regularly  have  been  presented  in  the 
form  of  a  plea,  I  should  have  felt  inclined  to  have  yielded 
to  the  argument  of  the  counsel,  and  remitted  the  parties  to 
their  domestic  and  natural  forum.  The  courts  of  the  United 
States  are  not  bound  to  take  cognizance  of  the  controversies 
of  strangers  having  their  domicil  in  a  foreigii  country,  as 
they  are  of  suits  which  are  brought  before  them  by  our  own 
citizens;  nor  are  they  eager  to  exercise  a  voluntary  jurisdiction 
when  there  is  the  least  disinclination  to  submit  to  it.  But  in 
this  stage  of  the  cause,  when  it  has  proceeded  thus  far  with- 
out  objection,  it  would  be  a  serious  hardship  on  the  libellants 
to  dismiss  the  libel  unconditionally.  A  proposition  was  there- 
fore made  by  the  court  to  dismiss  the  libel  on  the  parties 
agreeing  that  the  testimony,  which  has  been  taken  at  con- 
siderable expense,  should  be  used  without  objection  in  the 
proper  court  of  their  own  country.  To  this  proposition  the 
respondents'  counsel  objects,  and  insists  on  an  unconditional 
dismissal  of  the  suit.  They  insist  on  their  extreme  rights, 
and  though  I  have  no  desire  to  sit  and  decide  controversies 
between  foreigners,  justice  to  the  libellants  requires,  under  the 
circumstances  of  the  case,  if  the  court  may  rightfully  exercise 
jurisdiction,  that  the  cause  should  proceed  to  a  final  decision 
in  this  court. 

The  motion,  not  being  addressed  to  the  discretion  of  the 
court,  but  proceeding  on  the  supposed  legal  rights  of  the 
parties,  may  be  considered  in  two  aspects;  first,  as  being 
founded  on  a  personal  privilege  of  the  party  of  declin- 
ing the  jurisdiction  and  having  the  •cause  transferred  ['SSS] 
to  another  forum ;  and  secondly,  as  standing  on  an 
entire  want  of  legal  capacity  in  this  court  to  take  cognizance 
of  the  cause. 

If  considered  in  the  first  point  of  view,  it  comes  too  late. 
The  libel  was  filed  at  the  last  December  term,  and  a  warrant 
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of  attachment  and  monition  issued,  returnable  on  the  first 
Tuesday  of  January.  The  claimants  appeared  by  their  proc- 
tors before  the  return  day,  and  filed  interrogatories  for  the  tak- 
ing of  depositions  on  the  20th  of  December.  On  the  return 
day  the  proctors  for  the  claimants  entered  into  a  written  agree- 
ment with  the  proctor  of  the  libellant,  which  is  filed  in  the 
case,  that  the  hearing  should  be  at  Portland,  in  May.  In  the 
mean  time  the  testimony  in  the  case  has  been  taken  and 
returned.  A  claim  and  answer  has  been  put  in  for  the  foreign 
owners  by  his  Britannic  Majesty's  consul,  and  another  by  the 
Protection  Insurance  Company,  of  Hartford,  who  are  not 
foreigners  but  citizens  of  the  United  States,  praying  that  the 
vessel  may  be  delivered  to  them,  "  without  salvage,  or  on  the 
payment  of  such  reasonable  salvage  as  the  court  shall  adjudge 
just  and  proper."  The  insurance  company  not  having  ac- 
cepted the  abandonment  which  has  been  made  by  the  owners, 
cannot  be,  it  is  true,  received  as  claimants.  The  Henry  Ew- 
bank,  1  Sumner,  Rep.  400.  If  they  were  legally  parties,  it 
would  be  an  answer  to  one  of  the  objections  to  the  jurisdic- 
tion. But  the  foreign  claimants,  as  far  as  acts  can  go,  have 
waived  any  personal  privilege,  if  they  had  any,  of  declining 
the  jurisdiction.  This  objection,  to  be  available,  should  have 
been  taken  before  a  general  appearance,  and  an  answer  to  the 
merits. 

The  next  question  which  presents  itself,  and  which  has  been 
argued  at  the  bar,  is  whether  the  court  is  wholly  incompetent 
to  exercise  jurisdiction  over  the  cause,  so  that  its  decree  on 
the  merits  may,  according  to  the  established  principles  of  the 
jus  gentium,  be  held  by  a  court  having  jurisdiction  over  the 
parties,  as  a  mere  nullity.     It,  may,  I  think,  be  as- 
[*336]  siimed,  as  a  point  settled  both  on  *  principle  and  au- 
thority, that  the  court  is  not  rendered  incompetent  on 
the  mere  ground  of  the  alienage  of  the  parties  on  the  record.^ 

^Story's  Conflict  of  Laws;  2  Brotvn's  Civ.  and  Ad.  Laic,  119;  Abbott  on 
Shipping,  447. 
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It  is  believed  that  in  most  civilized  nations,  foreigners  tran- 
siently among  them  are  allowed  to  apply  to  the  tribunals  of  the 
country  to  obtain  a  decision  of  controversies  which  may  arise 
between  them.  In  Rome  a  particular  magistrate  was  ap- 
pointed to  take  jurisdiction  of  such  causes,  called  the  Prcetor 
Peregrinus^  The  courts  of  this  country  are  not  bound  to 
take  jurisdiction  of  controversies  between  foreigner^  having 
no  domicil  in  this  country,  as  they  are  when  parties  are  citi- 
zens or  resident  among  us,  and  are  thus  entitled  to  claim  of 
right  the  benefit  of  our  laws.  It  is  a  question  of  discretion  to 
the  court,  whether  it  will  take  cognizance  of  the  case,  or  not, 
and  it  cannot  be  charged  with  a  denial  of  justice  if  it  remits 
the  parties,  with  their  rights  entire,  to  their  domestic  forum.^ 
The  question  is,  therefore,  not  one  affecting  the  competency  of 
the  court,  but  it  turns  upon  the  expediency  of  taking  jurisdic- 
tion in  the  particular  case.  Courts  of  admiralty  have  always 
been  in  the  habit  of  entertaining  suits  between  foreigners  in 
cases  of  salvage,  on  bottomry  bonds,  and  for  seamen's  wages, 
when  a  refusal  to  interpose  might  occasion  a  failure  of  justice. 
In  salvage  cases  this  jurisdiction  has  been  less  doubted  than 
in  others,  because  salvage  is  a  question  arising  under  the  jus 
gentium^  and  does  not  ordinarily  depend  on  the  municipal  laws 
of  particular  countries.^  Indeed,  the  court  of  admiralty,  ac- 
cording to  Cleirac,  was,  in  its  original  constitution  in 
all  the  maritime  nations  of  western  Europe,  *  the  ap-  [*  337] 
propriate  tribunal  to  take  cognizance  of  suits  when 
the  parties  were  foreigners.* 

»  Dig,  1,  2,  2,  §  28 ;  Poth.  Pandect.  1,  2,  20. 

•  Gardner  v.  Thomas^  14  John.  R.  134 ;  Glen  v.  Hodges^  9  Id.  67. 

«  The  Two  Friends^  1  Rob.  271 ;  The  Madonna  Uldra^  1  Dodson,  ^7]  The 
WUhelm  Frederick^  1  Haggard,  138;  The  Maria  Theresa,  1  Dodson,  303; 
The  Forsoket,  1  Peters,  Ad.  Rep.  197;  The  Jerusalem,  2  Gall.  191 ;  The  St, 
Oloff,  2  Peters,  415;  Id.  428 ;  Bee's  Rep.  106,  112 ;  The  Bktireau,  3  Cranch, 
240. 

*  Jurisdiction  de  la  Marine,  art  1,  note  1,  2,  art.  2. 
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If  the  jurisdiction  of  the  court  is  not  ousted  by  the  national 
character  of  the  parties,  then,  the  property  being  within  the 
jurisdiction,  this,  upon  common  principles,  is  the  proper  court 
to  take  cognizance  of  the  oause.  In  proceedings  in  rem,  the 
forum  rei  sita  is  the  natural  and  proper  forum,  for  it  is  the 
only  one  which  can  make  its  jurisdiction  effectual  by  operat- 
ing directly  on  the  thing.^  A  court  sitting  in  another  jurisdic- 
tion can  only  reach  the  thing  through  the  person  of  the  owner. 
There  may  be  an  exception  to  the  universality  of  this  rule, 
when  the  thing  is  seized  within  the  territorial  limits  of  another 
sovereignty  in  violation  of  its  sovereign  rights,  and  brought 
within  the  jurisdiction  of  the  court^  But  when  the  thing  is 
found  within  the  jurisdiction  of  the  court,  the  right  to  adjudi- 
cate upon  it  follows  ordinarily  as  a  matter  of  course,  and  it 
belongs  to*  the  party  w^ho  denies  the  jurisdiction  to  bring  his 
case  within  some  exception  to  the  general  rule.  In  the  present 
case  it  appears  by  the  statement  of  the  libel,  which  in  this 
stage  of  the  case  must  be  taken  to  be  true,  that  the  libellants 
found  the  vessel  abandoned,  at  least  temporarily,  lying  in 
British  waters  in  a  state  of  extreme  peril.  They  took  posses- 
sion of  her,  as  well  they  might,  and  carried  her  to  a  place  of 
safety.  In  this  there  was  no  violation  of  the  territorial  rights 
of  Great  Britain.  The  salvors  had  a  right,  and  it  was  their 
duty,  to  carry  her  to  a  place  of  safety,  and  it  does  not  at 
present  appear  that  this  was  not  the  only  port  of  safety  which 
she  could  reach  in  her  exposed  and  destitute  xiondition.  My 
opinion  is,  that  the  court  has  jurisdiction,  and  the  motion 

must  be  overruled. 
[*338]       *On  a  subsequent  day,  the  testimony  having  all 

come  in,  the  case  was  again  argued  on  the  merits. 
The  depositions  were  very  voluminous,  but  the  material  parts 
are  stated  in  the  opinion  of  the  court. 

*  StOffs  Conflict  of  Laws,  462 ;  The  Two  Friends,  1  Rob.  277 ;  The  Invin- 
cible,  2  Gall.  41 ;  The  Jerusalem,  Id.  297. 

•  The  Apollon,  9  Wheaton,  362. 
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Ware,  District  Judge. 

The  question  of  jurisdiction  having  been  settled,  the  case  is 
now  to  be  disposed  of  on  its  merits.  Whatever  difficulty 
there  may  be  in  reconciling  parts  of  the  testimony,  there  are 
some  facts  which  are  either  admitted,  or  are  proved  by  evi- 
dence of  such  a  character  that  they  do  not  admit  of  a  reason- 
able doubt  The  Bee  sailed  from  Boston  on  the  8th  of 
November,  on  a  voyage  to  Windsor,  in  Nova  Scotia ;  on  the 
11th,  she  met  a  heavy  gale  from  the  south-east,  was  thrown 
down  on  her  beam  ends,  and  lost  both  her  masts,  besides  suf- 
fering som^other  injuries.  The  wind  then  changed,  and  blew 
strong  from  the  north-west,  and  she  drifted  before  the  gale  into 
Bradford's  Cove,  on  the  north  side  of  Grand  Manan,  where 
she  came  to  anchor  on  the  morning  of  the  12th,  and  lay 
twenty-four  hours.  The  captain  and  all  hands,  Friday  morn- 
ing, the"'13th,  at  8  o'clock,  left  her  riding  with  one  anchor  down, 
and  went  ashore  to  get  assistance  and  refreshments.  The 
wind  was  then  blowing  strong  from  the  north,  and  directly  on 
shore,  where  the  Bee  lay  exposed  to  its  full  force.  The  master 
and  crew  went  into  the  wood,  for  there  was  no  settlement  at 
the  Cove,  and  soon  fell  in  with  a  party  of  men,  among  whom 
was  one  Robison,  whose  house  was  about  two  miles  from 
the  Cove,  where  they  went  with  the  party  for  refreshments. 
They  related  the  disaster  they  had  met  with,  and  stated  where 
the  vessel  lay,  and  the  condition  in  which  they  had  left  her. 
The  libellants,  after  hearing  the  story  of  the  master  and  crew, 
left  the  house  and  went  to  the  Cove,  and  taking  the  boat 
which  had  been  left  on  the  shore,  went  on  board  and  took  pos- 
session of  the  vessel.  Some  time  after,  the  master  and  crew, 
having  stopped  at  the  house  as  they  say  about  an  hour,  re- 
turned to  the  Cove  and  found  the  libellants  in  posses- 
sion of  the  •vessel.  They  arrived  there  about  one  [*339] 
o'clock,  having  been  absent,  according  to  their  state- 
ment, five  hours.  Thus  far  the  facts  are  not  controverted,  and 
here  the  discrepancy  in  the  testimony  commences. 


844  DISTRICT  COURT, 


The  Bee. 


It  is  contended  by  the  counsel  for  the  claimants  that  the 
libellants  took  possession  of  the  vessel  wrongfully,  and  ex- 
cluded the  master  and  crew  by  violence,  and  therefore,  that 
having  originally  gained  the  possession  by  a  trespass  and  con- 
tinued it  by  force,  although  they  may  by  their  exertions  have 
saved  the  wreclc,  they  can  make  no  claim  to  a  reward  for  acts 
which  were  commenced  and  continued  in  wrong.  If  the  evi- 
dence fully  sustained  the  position  of  the  claimants'  counsel,  I 
should  readily  agree  to  the  conclusion. 

When  a  vessel  is  found  at  sea,  deserted,  and  has  been  aban- 
doned by  the  master  and  crew  without  the  intention  of  return- 
ing and  resuming  the  possession,  she  is,  in  the  sense  of  the 
law,  derelict,  and  the  finder  who  takes  the  possession  with  the 
intention  of  saving  her,  gains  a  right  of  possession,  which  he 
can  maintain  against  the  true  owner.  The  owner  does  not, 
indeed,  renounce  his  right  of  property.  This  is  not  presumed 
to  be  his  intention,  nor  does  the  finder  acquire  any  such  right. 
But  the  owner  does  abandon  temporarily  his  right  of  possession, 
which  is  transferred  to  the  finder,  who  becomes  bound  to  pre- 
serve the  property  with  good  faith,  and  bring  it  to  a  place  of 
safety  for  the  owner's  use ;  and  he  acquires  a  right  to  be  paid 
for  his  services  a  reasonable  and  proper  compensation,  out  of 
the  property  itself.  He  is  not  bound  to  part  with  the  posses- 
sion until  this  is  paid,  or  it  is  taken  into  the  custody  of  the 
law,  preparatory  to  the  amount  of  salvage  being  legally  ascer- 
tained. Should  the  salvors  meet  with  the  owner  after  an 
abandonment,  and  he  should  tender  his  assistance  in  saving 
and  securing  the  property,  surely  this  ought  not,  without  good 
reasons,  to  be  refused,  as  this  would  be  no  bar  to  the  right  of 
salvage,  and  should  it  be  unreasonably  rejected  it  might  affect 
the  judgment  of  a  court  materially,  as  to  the  amount  proper 
to  be  allowed.  Still,  as  I  understand  the  law,  the  righf 
of  possession  is  in  the  salvor.  But  when  the  owner, 
[*340]  *or  the  master  and  crew  who  represent  him,  leave  a 
vessel  temporarily,  without  any  intention  of  a  final 
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abandonment,  but  with  the  intent  to  return  and  resume  the 
possession,  she  is  not  considered  as  a  legal  derelict,  nor  is  the 
right  of  possession  lost  by  such  temporary  absence  for  the  pur- 
pose of  obtaining  assistance,  although  no  individual  may  be 
remaining  on  board  for  the  purpose  of  retaining  the  posses- 
sion. Property  is  not,  in  the  sense  of  the  law,  derelict  and 
the  possession  left  vacant  for  the  finder,  until  the  spes  recupeV' 
andi  is  gone,  and  the  animus  revertendi  is  finally  given  up. 
The  Aquila,  1  Rob.  41.  But  when  a  man  finds  property  thus 
temporarily  left  to  the  mercy  of  the  elements,  whether  from 
necessity  or  any  other  cause,  though  not  finally  abandoned 
and  legally  derelict,  and  he  takes  possession  of  it  with  the 
band  fide  intention  or  saving  it  for  the  owner,  he  will  not  be 
treated  as  a  trespasser.  On  the  contrary,  if  by  his  exertions 
he  contributes  materially  to  the  preservation  of  the  property, 
he  will  entitle  himself  to  a  remuneration  according  to  the 
merits  of  his  service  as  a  salvor. 

Applying  these  principles  to  the  evidence  in  this  case,  it  is 
impossible  for  me  to  say  that  this  was  a  case  of  legal  derelict. 
The  master  had  indeed,  with  his  whole  crew,  left  the  vessel, 
and  though  there  is  evidence  of  some  declarations  made  by 
him,  which,  if  unexplained,  might  have  led  the  libellants  to 
suppose  that  he  had  abandoned  her,  the  whole  evidence  taken 
together  conclusively  proves  that  it  was  his  intention  to  return. 
But  though  the  intention  to  return  is  admitted  as  the  fair 
result  of  the  whole  testimony,  it  is  also  true  that  the  whole 
evidence  taken  together  does  not  present  the  conduct  of  the 
master  in  so  favorable  a  light  as  could  be  wished.  He  left 
the  vessel,  and  took  with  him  the  whole  crew,  without  any 
apparent  and  overruling  necessity,  in  a  situation  of  extreme 
peril ;  he  does  not  appear  to  have  taken  all  the  precautions 
which  were  practicable  for  her  safety  during  his  temporary  • 
absence ;  he  left  her  with  one  anchor  only  out,  when  he  had 
another  on  board,  in  a  heavy  gale,  driving  directly  on  the 
rocks  of  a  lee  shore.     The  reason  which  he  gives  for  this,  in 
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[*341]  his  deposition,  is,  that  "if  the  •chain  fouled  and  the 
vessel  swung  round,  she  would  be  better  with  one." 
The  reason  given  by  the  mate  and  the  seamen  is,  that  the 
chain  was  too  short,  and  that  one  anchor  was  enough.  But 
when  the  libeUants  got  on  board,  the  first  thing  they  did  was 
to  put  out  the  second  anchor,  and  it  does  not  appear  that  they 
found  any  difficulty  in  the  length  of  the  chain.  The  master  and 
crew  say  that  the  chain  of  the  best  anchor,  which  was  down, 
was  made  fast  The  libeUants  say  that  they  found  it  with 
two  or  three  turns  around  the  windlass,  and  slipping  with 
every  swell  of  the  sea,  and  with  but  about  a  fathom  and  a 
half  remaining  in.  The  master  stated,  when  at  Robison's 
house,  that  he  left  the  vessel  in  a  state  of  extreme  peril ;  that 
it  was  doubtful  whether  she  would  not  be  ashore  before  he  got 
back,  and  that  it  would  be  very  difficult,  if  not  impossible  to 
save  her.  It  is  further  in  proof  that  he  stated  that "  if  the 
vessel  went  ashore  it  would  be  the  making  of  the  owners ; 
that  one  of  them  was  in  pretty  good  circumstances,  and  that 
the  other  was  not ;  that  if  she  came  ashore  and  went  to  pieces, 
and  they  gained  the  insurance,  it  would  set  them  up  again ; 
that  if  she  was  saved  it  would  be  the  ruin  of  them."  This  is 
sworn  to  by  a  disinterested  witness,  and  is  in  substance  con- 
firmed by  the  unsuspicious  testimony  of  the  mate.  With 
these  facts  in  the  knowledge  of  the  libeUants  when  they  went 
forward  to  save  the  vessel,  it  is  impossible  to  say  that  they 
had  not  some  reason  to  suspect  that  the  master  was  not  very 
anxious  for  her  safety ;  and  there  is  no  doubt  that  they  went 
with  the  bond  fide  intention  of  saving  her  and  entitling  them- 
selves to  salvage. 

But  it  is  said  that  the  libeUants  having  got  possession  of 
the  vessel,  held  it,  and  excluded  the  master  and  crew  by  vio- 
lence. They  returned  to  the  Cove  some  time  after  the  libel- 
lants  took  possession,  and,  as  the  master  says,  haUed  them 
from  the  shore,  but  that  the  distance  was  such  that  the  answer 
could  not  be  heard ;  and  having  fitted  up  a  camp  in  the  woods, 
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they  remained  till  the  next  morning,  expecting  some-  of  the 
libellants  would  come  on  shore  daring  the  night,  and  that 
then  they  could  regain  the  possession  of  the  vessel. 
•  This  not  being  the  case,  they  hailed  again  in  the  [*  342] 
morning,  and  no  one  coming  ashore,  the  master  left 
the  Cove  and  went  to  Franklands,  about  twelve  mileft  distant, 
to  note  his  protest  and  get  assistance ;  although  there  were 
vessels  lying  at  Seal  Cove,  about  six  miles  distant,  which  might 
equally  well  have  been  obtained,  if  his  principal  object  had 
been  to  obtain  the  aid  of  one  to  tow  the  schooner.  He  was 
absent  two  days,  noted  his  protest  in  which  he  says  nothing 
of  being  dispossessed  of  the  vessel,  attempted  without  success 
to  get  assistance,  and  on  his  return  found  that  his  own  vessel 
was  on  her  way  to  Lubec.  The  mate  and  crew  remained  at  the 
Cove  Saturday  and  Sunday,  and  there  were  several  other  per- 
sons there  during  that  time.  The  libellants  also  came  ashore 
two  or  three  times,  delivered  to  the  mate  the  captain's  watch, 
which  was  left  on  board,  and  brought  ashore  provisions  for 
the  men.  The  mate  demanded  the  boat,  which  was  refused, 
but  the  libellants  offered  to  take  him  on  board  and  set  him 
ashore  again.  There  was  no  violence  offered  on  one  side  or 
the  other.  The  libellants  appear  to  have  acted  under  an  im- 
pression that,  having  taken  possession  of  the  vessel,  when  she 
was  left  without  a  keeper,  they  had  a  right  to  hold  the  posses- 
sion and  entitle  themselves,  by  saving  the  property,  to  salvage. 
They  may  have  supposed  that  the  master  was  not  very  anx- 
ious for  the  safety  of  the  vessel.  And  although  there  is  an 
unusual  asperity  in  the  language  of  the  claimants'  witnesses, 
charging  the  libellants,  among  other  things,  with  going  on 
board  for  the  purpose  of  plundering,  there  is  nothing  in  the 
testimony  beyond  this  harsh  language  which  in  the  slightest 
degree  implicates  the  honesty  of  the  salvors ;  and  these  hard 
imputations,  being  unsupported  by  facts,  do  not  add  to  the 
credibility  of  the  witnesses  who  make  them.  I  may  add,  for 
it  is  on  this  ground  that  my  judgment  in  part  proceeds,  that  I 
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am  not  sure  that  the, vessel  and  the  interests  of  the  under- 
writers were  not  quite  as  safe  in  the  hands  of  the  libellants  as 
they  would  have  been  if  the  vessel  had  been  surrendered  to 
the  master. 

I  decree  salvage;  but  it  is  not  a  case  which  de- 
[•  343]  mands  a  high  rate  *  of  salvage.  The  salvors  were 
employed  in  the  service  from  Friday  to  Monday,  four 
days.  Though  the  service  was  .undoubtedly  laborious,  it  was 
not  attended  with  any  extraordinary  peril,  as  the  vessel  was 
during  no  part  of  the  time  in  so  much  danger  as  when  they 
took  possession  of  her.  The  value  of  the  vessel  in  the  state 
in  which  she  was  saved,  was  about  $2,000.  I  allow  $350 
salvage,  which  is  about  at  the  rate  of  one  sixth,  and  charge 
the  expenses  on  the  residue. 


The  Harriet,  —  Boynion,  claimant. 

The  forfeiture  provided  by  the  act  of  July  29  th,  1818,  for  fraudulently  obtain- 
ing the  bounty  allowed  to  fishing  vessels,  attaches  only  when  there  is  actual 
fraud  and  deceit  used  in  obtaining  it 

If  the  certificate  stating  the  days  which  she  was  employed,  and  verified  by 
the  oath  of  the  owner,  is  proved  to  be  false,  it  is  prima  faciei  but  not  con- 
clusive evidence  of  fraud  and  deceit  The  owner  is  not  precluded  from 
showing  that  the  errors  of  the  certificate  arose  from  an  innocent  mistake. 

If  the  errors  of  the  certificate  are  proved  to  have  arisen  from  mistake,  with- 
out  fraud,  the  owner  may,  to  avoid  a  forfeiture,  show  that  the  vessel  was 
employed  on  other  days  than  those  named  in  the  certificate. 

June  Term,  1836. — This  was  a  libel  filed  by  the  District 
Attorney  on  behalf  of  the  United  States,  against  the  schooner 
Harriet,  of  about  twenty-four  tons  burden,  for  an  alleged  for-^ 
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feiture  in  fraudulently  obtaining  the  fishing  bounty.  The 
Harriet  was  regularly  enrolled  and  licensed  for  carrying  on  the 
bank  and  other  cod-fisheries,  for  the  year  1833,  when  the  for- 
feiture is  alleged  to  have  accrued.  A  large  number  of  wit- 
nesses were  examined  at  the  hearing,  but  the  material  facts  are 
stated  in  the  opinion  of  the  court 

•  Anderson^  District  Attorney,  for  the  United  States,  [*  344] 
C  S.  DaveiSy  for  the  claimant. 

Ware,  District  Judge. 

To  entitle  a  vessel,  licensed  for  the  cod-fisheries,  to  the 
bounty  provided  by  the  laws  of  the  United  States,  it  is  re- 
quired that  she  shall  be  actually  employed  in  fishing  for  four 
months,  during  the  fishing  season,  which,  by  the  act  of  July 
29th,  1813,  is  declared  to  commence  from  the  last  of  February, 
and  terminate  the  last  of  November.  The  7th  section  of  the 
act  provides  that  the  owner  of  any  fishing  vessel  of  twenty 
tons  or  over,  or  his  agent,  shall,  before  receiving  the  bounty, 
produce  to  the  collector,  who  is  authorized  to  pay  it,  the  origi- 
nal agreement  made  with  the  fishermen  employed,  and  also  a 
certificate  to  be  by  him  subscribed,  stating  "the  particular 
days  on  which  such  vessel  sailed  and, returned  on  the  several 
voyages  or  fares  which  may  have  been  made  in  the  preceding 
fishing  season,  to  the  truth  of  which  he  shall  swear  or  affirm 
before  the  said  collector."  The  original  agreement  of  the 
fishermen  was  produced,  and  also  the  certificate  required  by 
the  law,  which  were  sworn  to  by  Leander  Miller,  as  the  lawful 
agent  of  the  vessel.  The  certificate  states  the  number  of 
fares,  and  the  day  of  sailing  and  returning  on  each.  The 
total  of  the  several  fares,  as  they  are  carried  out  in  the  certifi- 
cate, is  131  days  of  actual  employment.  But  there  is  a  man- 
ifest error  of  computation,  of  ten  days,  on  the  face  of  the 
certificate.  The  eleventh  fare,  according  to  the  certificate, 
commenced  August  the  26th,  and  terminated  by  the  return  of- 
the  vessel  into  port  on  the  first  of  September.     This  is  carried 
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out  sixteen  days.  Now  excluding  one  day  for  sailing  and 
returning,  and  here  are  but  six  days  of  actual  employment. 
Deducting  these  ten  days  from  the  total,  and  there  remain 
but  121  days,  only  one  day  over  four  months. 

According  to  the  certificate,  she  commenced  fishing  on  the 
7th  of  May,  and  ended  on  the  29th  of  October.  In  this  period 
she  is  represented  as  having  made  nineteen  fares, 
[*345]  amounting  as  corrected  *to  121  days.  Now  it  is 
satisfactorily  proved  that  she  was  actually  in  port 
betwe'fen  thirty  and  forty  days  when  -the  certificate  represents 
her  to  have  been  employed  in  fishing.  The  certificate,  there- 
fore,  sworn  to  by  the  agent,  is  proved  beyond  a  doubt  to  be 
grossly  incorrect. 

The  incorrectness  of  the  certificate  is  admitted  on  the  part 
of  the  claimant,  but  it  is  denied  that  this  is  conclusive  evi- 
dence of  fraud.  It  is  contended  that  he  is  not  precluded  from 
showing  how  the  certificate  happened  to  be  erroneously  made 
out,  and  that  the  vessel  was  actually  employed  in  fishing  the 
whole  time  required  by  law;  that  the  bounty  was  fairly 
earned,  and  honestly  received.  On  the  other  hand,  it  is  argued 
by  the  District  Attorney  that  the  claimant  is  not  admitted  to 
show  that  the  vessel  was  employed  on  any  other  days  than 
those  included  in  the  certificate  and  sworn  to  by  the  agent  of 
the  vessel;  that  the  sworn  certificate  being  falsified,  fraud  is  to 
be  inferred  as  a  presumption  of  law,  and  condemnation  fol- 
lows of  course.  My  opinion  is,  that  the  claimant  is  not  abso- 
lutely precluded  from  showing  that  the  vessel  was  employed 
at  other  times  than  those  specified  in  the  certificate.  The  cer- 
tificate which  the  law  requires  is  not  the  original  journal  or 
log-book  of  the  vessel,  in  which  the  entries  are  made  at  the 
time.  If  it  were,  it  would  certainly  be  diflicult  to  admit  any 
evidence  to  contradict  the  entries  which  were  mad,e  from  day 
to  day  during  the  employment  of  the  vessel.  The  certificate 
ought  to  be  an  exact  transcript  of  this  journal,  so  far  as  relates 
to  the  days  of  sailing  and  returning.    But  if,  in  copying  from 
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the  original  journal  or  memoranda,  an  error  should  be  made,  I 
can  see  no  reason  why  the  claimant  should  not  be  permitted 
to  show  that  the  error  was  accidental,  and  therefore  innocent. 
To  hold  such  an  error  conclusive  proof  of  fraud,  would  be 
giving  to  the  law  a  construction  of  extraordinary  strictness, 
and  in  a  statute  so  highly  penal,  not  warranted,  unless  the 
words  of  the  act  clearly  require  it.  The  6th  section  of  the 
act,  which  is  the  penal  section,  provides  that  "  if  it  shall  appear 
that  any  fraud  or  deceit  has  been  practised  in  obtaining 
the  same,  *  (the  bounty,)  the  boat  or  vessel  on  which  [*346] 
such  allowance  has  been  paid,  shall  be  forfeited ;  other- 
wise the  owner  or  owners,  having  practised  such  fraud  or 
deceit,  shall  forfeit  and  pay  one  hundred  dollars."  This  lan- 
guage clearly  excludes  the  idea  that  it  was  intended  to  annex 
the  forfeiture  and  penalty  to  a  mere  legal  and  presumptive 
fraud.  It  distinctly  implies  that  there  must  be  intentional 
fraud  or  actual  deceit  It  would  be  confounding  the  meaning 
of  terms  to  call  a  simple  mistake,  innocently  made,  fraud  or 
deceit. 

If  the  claimant  is  permitted  to  show  an  error  in  the  certifi- 
cate, it  seems  to  follow,  as  a  natural  inference,  that  he  may, 
to  avoid  a  forfeiture,  prove  that  the  vessel  was  employed  on 
other  days  than  those  mentioned  in  the  certificate.  But  in 
order  to  let  in  this  evidence  it  ought  to  be  made  clearly  to 
appear  that  the  error  in  the  certificate  was  innocently  made, 
and  not  with  any  fraudulent  design  ;  and  to  exempt  the  vessel 
from  forfeiture,  the  proof  of  her  employment  for  the  requisite 
time  ought  to  be  full  and  entirely  satisfactory.  When  the 
certificate  has  been  falsified  by  satisfactory  proof,  and  the  ves- 
sel shown  not  to  have  been  employed,  within  the  period  in 
which  that  represents  her  to  have  been  employed,  the  time  re- 
quired to  entitle  her  to  the  bounty,  the  government  has  made 
out  undoubtedly  a  primd  facie  case  of  forfeiture.  The  burden 
of  proof  is  then  shifted  on  the  claimant,  and  condemnation 
will  follow  unless  he  can  show  by  satisfactory  evidence  that 
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out  sixteen  days.  Now  excluding  one  day  for  sailing  and 
returning,  and  here  are  but  six  days  of  actual  employment. 
Deducting  these  ten  days  from  the  total,  and  there  remain 
but  121  days,  only  one  day  over  four  months. 

According  to  the  certificate,  she  commenced  fishing  on  the 
7th  of  May,  and  ended  on  the  29th  of  October.  In  this  period 
she  is  represented  as  having  made  nineteen  fares, 
[•345]  amounting  as  corrected  •to  121  days.  Now  it  is 
satisfactorily  proved  that  she  was  actually  in  port 
betwe'fen  thirty  and  forty  days  when  -the  certificate  represents 
her  to  have  been  employed  in  fishing.  The  certificate,  there- 
fore, sworn  to  by  the  agent,  is  proved  beyond  a  doubt  to  be 
grossly  incorrect. 

The  incorrectness  of  the  certificate  is  admitted  on  the  part 
of  the  claimant,  but  it  is  denied  that  this  is  conclusive  evi- 
dence of  fraud.  It  is  contended  that  he  is  not  precluded  from 
showing  how  the  certificate  happened  to  be  erroneously  made 
out,  and  that  the  vessel  was  actually  employed  in  fishing  the 
whole  time  required  by  law;  that  the  bounty  was  fairly 
earned,  and  honestly  received.  On  the  other  hand,  it  is  argued 
by  the  District  Attorney  that  the  claimant  is  not  admitted  to 
show  that  the  vessel  was  employed  on  any  other  days  than 
those  included  in  the  certificate  and  sworn  to  by  the  agent  of 
the  vessel;  that  the  sworn  certificate  being  falsified,  fraud  is  to 
be  inferred  as  a  presumption  of  law,  and  condemnation  fol- 
lows of  course.  My  opinion  is,  that  the  claimant  is  not  abso- 
lutely precluded  from  showing  that  the  vessel  was  employed 
at  other  times  than  those  specified  in  the  certificate.  The  cer- 
tificate which  the  law  requires  is  not  the  original  journal  or 
log-book  of  the  vessel,  in  which  the  entries  are  made  at  the 
time.  If  it  were,  it  would  certainly  be  difficult  to  admit  any 
evidence  to  contradict  the  entries  which  were  made  from  day 
to  day  during  the  employment  of  the  vessel.  The  certificate 
ought  to  be  an  exact  transcript  of  this  journal,  so  far  as  relates 
to  the  days  of  sailing  and  returning.    But  if,  in  copying  from 
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the  original  journal  or  memoranda,  an  error  should  be  made,  I 
can  see  no  reason  why  the  claimant  should  not  be  permitted 
to  show  that  the  error  was  accidental,  and  therefore  innocent. 
To  hold  such  an  error  conclusive  proof  of  fraud,  would  be 
giving  to  the  law  a  construction  of  extraordinary  strictness, 
and  in  a  statute  so  highly  penal,  not  warranted,  unless  the 
words  of  the  act  clearly  require  it.  The  6th  section  of  the 
act,  which  is  the  penal  section,  provides  that  ^  if  it  shall  appear 
that  any  fraud  or  deceit  has  been  practised  in  obtaining 
the  same,  •(the  bounty,)  the  boat  or  vessel  on  which  [•346] 
such  allowance  has  been  paid,  shall  be  forfeited ;  other- 
wise the  owner  or  owners,  having  practised  such  fraud  or 
deceit,  shall  forfeit  and  pay  one  hundred  dollars.'*  This  lan- 
guage clearly  excludes  the  idea  that  it  was  intended  to  annex 
the  forfeiture  and  penalty  to  a  mere  legal  and  presumptive 
fraud.  It  distinctly  implies  that  there  must  be  intentional 
fraud  or  actual  deceit  It  would  be  confounding  the  meaning 
of  terms  to  call  a  simple  mistake,  innocently  made,  fraud  or 
deceit 

If  the  claimant  is  permitted  to  show  an  error  in  the  certifi- 
cate, it  seems  to  follow,  as  a  natural  inference,  that  he  may, 
to  avoid  a  forfeiture,  prove  that  the  vessel  was  employed  on 
other  days  than  those  mentioned  in  the  certificate.  But  in 
order  to  let  in  this  evidence  it  ought  to  be  made  clearly  to 
appear  that  the  error  in  the  certificate  was  innocently  made, 
and  not  with  any  fraudulent  design ;  and  to  exempt  the  vessel 
from  forfeiture,  the  proof  of  her  employment  for  the  requisite 
time  ought  to  be  full  and  entirely  satisfactory.  When  the 
certificate  has  been  falsified  by  satisfactory  proof,  and  the  ves- 
sel shown  not  to  have  been  employed,  within  the  period  in 
which  that  represents  her  to  have  been  employed,  the  time  re- 
quired to  entitle  her  to  the  bounty,  the  government  has  made 
out  undoubtedly  a  primd  facie  case  of  forfeiture.  The  burden 
of  proof  is  then  shifted  on  the  claimant,  and  condemnation 
will  follow  unless  he  can  show  by  satisfactory  evidence  that 


848  DISTRICT  COURT, 


The  Harriet. 


am  not  sure  that  the  .vessel  and  the  interests  of  the  under- 
writers were  not  quite  as  safe  in  the  hands  of  the  libellants  as 
they  would  have  been  if  the  vessel  had  been  surrendered  to 
the  master. 

I  decree  salvage;  but  it  is  not  a  case  which  de- 
[•  343]  mands  a  high  rate  *  of  salvage.  The  salvors  were 
employed  in  the  service  from  Friday  to  Monday,  four 
days.  Though  the  service  was  ^undoubtedly  laborious,  it  was 
not  attended  with  any  extraordinary  peril,  as  the  vessel  was 
during  no  part  of  the  time  in  so  much  danger  as  when  they 
took  possession  of  her.  The  value  of  the  vessel  in  the  state 
in  which  she  was  saved,  was  about  J2,000.  I  allow  $350 
salvage,  which  is  about  at  the  rate  of  one  sixth,  and  charge 
the  expenses  on  the  residue. 


The  Harriet,  —  Boynton^  claimant. 

The  forfeiture  provided  by  the  act  of  July  29Ui,  1813,  for  fraudulently  obtain- 
ing the  bounty  allowed  to  fishing  Tessels,  attaches  only  when  there  is  actual 
fraud  and  deceit  used  in  obtaining  it 

If  the  certificate  stating  the  days  which  she  was  employed,  and  verified  by 
the  oath  of  the  owner,  is  proved  to  be  false,  it  is  prima  facie,  but  not  con- 
clusive evidence  of  fraud  and  deceit  The  owner  is  not  precluded  from 
showing  that  the  errors  of  the  certificate  arose  from  an  innocent  mistake. 

If  the  errors  of  the  certificate  are  proved  to  have  arisen  from  mistake,  with- 
out fraud,  the  owner  may,  to  avoid  a  forfeiture,  show  that  the  vessel  was 
employed  on  other  days  than  those  named  in  the  certificate. 

June  Term,  1826. — This  was  a  libel  filed  by  the  District 
Attorney  on  behalf  of  the  United  States,  against  the  schooner 
Harriet,  of  about  twenty-four  tons  burden,  for  an  alleged  for-^ 
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feiture  in  fraudulently  obtaining  the  fishing  bounty.  The 
Harriet  was  regularly  enrolled  and  licensed  for  carrying  on  the 
bank  and  other  cod-fisheries,  for  the  year  1833,  when  the  for- 
feiture is  alleged  to  have  accrued.  A  large  number  of  wit- 
nesses were  examined  at  the  hearing,  but  the  material  facts  are 
stated  in  the  opinion  of  the  court. 

*  Anderson^  District  Attorney,  for  the  United  States,  [*  344] 
C.  S,  DaveiSy  for  the  claimant. 

Ware,  District  Judge. 

To  entitle  a  vessel,  licensed  for  the  cod-fisheries,  to  the 
bounty  provided  by  the  laws  of  the  United  States,  it  is  re- 
quired that  she  shall  be  actually  employed  in  fishing  for  four 
months,  during  the  fishing  season,  which,  by  the  act  of  July 
29th,  1813,  is  declared  to  commence  from  the  last  of  February, 
and  terminate  the  last  of  November.  The  7th  section  of  the 
act  provides  that  the  owner  of  any  fishing  vessel  of  twenty 
tons  or  over,  or  his  agent,  shall,  before  receiving  the  bounty, 
produce  to  the  collector,  who  is  authorized  to  pay  it,  the  origi- 
nal agreement  made  with  the  fishermen  employed,  and  also  a 
certificate  to  be  by  him  subscribed,  stating  "the  particular 
days  on  which  such  vessel  sailed  and  f  returned  on  the  several 
voyages  or  fares  which  may  have  been  made  in  the  preceding 
fishing  season,  to  the  truth  of  which  he  shall  swear  or  afiirm 
before  the  said  collector."  The  original  agreement  of  the 
fishermen  was  produced,  and  also  the  certificate  required  by 
the  law,  which  were  sworn  to  by  Leander  Miller,  as  the  lawful 
agent  of  the  vessel.  The  certificate  states  the  number  of 
fares,  and  the  day  of  sailing  and  returning  on  each.  The 
total  of  the  several  fares,  as  they  are  carried  out  in  the  certifi- 
cate, is  131  days  of  actual  employment.  But  there  is  a  man- 
ifest error  of  computation,  of  ten  days,  on  the  face  of  the 
certificate.  The  eleventh  fare,  according  to  the  certificate, 
commenced  August  the  26th,  and  terminated  by  the  return  of 
the  vessel  into  port  on  the  first  of  September.     This  is  carried 
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the  vessel  has  actually  been  employed  the  time  required  by 
law.     Two  Hogsheads  of  Rum^  1  GalL  182. 

To  explain  the  error  of  the  certificate,  the  claimant  called 
Geo.  Miller,  at  that  time  an  inspector  of  the  customs  at  St. 
George,  .who  says  that  he  made  out  the  certificate  from  a 
journal  kept  in  an  almanac,  in  which  the  days  of  sailing  and 
returning  were  marked ;  that  in  making  the  certificate,  he  had 
no  reference  to  the  particular  days  of  sailing  and  returning,  to 
the  time  she  was  out  in  each  trip,  nor  to  the  number  of 
fares  made,  but  that  he  took  the  aggregate  of  the«  whole 

time  she  was  out,  divided  it  into  a  convenient  number 
[•347]  of  •  fares,  according  to  the   size   of  the   blank  with 

which  he  was  furnished,  and  entered  them  accordingly, 
taking  care  that  the  whole  number  of  days  expressed  by  the 
certificate  should  correspond  with  the  whole  number  in  the 
almanac.  It  is  not  a  little  singular  that  any  man  should  sup- 
pose that  this  could  be  a  correct  mode  of  making  the  certifi- 
cate, when  in  the  certificate  itself  the  agent  swears  that  it 
truly  gives  not  only  the  time  actually  employed,  but  also  the 
true  time  of  her  sailing  and  returning.  It  is  more  so,  that  an 
officer  of  the  customs  should  entertain  such  an  opinion,  as,  if 
the  certificate  does  not  purport  to  state  the  time  when  the 
vessel  was  at  sea,  the  collector  is  deprived  of  one  of  the  most 
efficient  checks  which  he  can  apply  to  prevent  frauds  in  ob- 
taining the  fishing  bounty.  The  inspectors  are  directed  by 
the  collector,  whenever  they  see  a  fishing  vessel  in  port,  to 
make  a  memorandum  of  the  day,  and  at  the  close  of  the  sea- 
son these  memoranda  are  sent  to  him.  When  the  fishermen 
apply  for  their  bounty,  he  compares  these  with  the  certificate 
of  the  days  in  which  they  claim  to  have  been  at  sea,  and 
these  journals  of  the  inspectors  thus  operate  as  an  important 
check  against  any  fraud  which  the  fishermen  may  be  disposed 
to  practise.  But  if  the  certificates  do  not  profess  to  state 
truly  the  days  when  the  vessel  was  at  sea,  it  is  obvious  that 
information  of  this  kind  can  be  of  little  U3e.    In  fact,  it  would 
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be  just  as  well  to  aver  in  the  certificate  that  the  vessel  hlid 
been  employed  four  months  in  the  fishing  season,  without 
stating  any  particular  time.  If  the  bounty  is  to  be  paid  on 
such  a  certificate,  it  will  be  nearly  impossible,  in  any  case,  for 
the  government  to  detect  a  fraud.  The  fishing  season  includes 
nine  months,  firom  the  last  of  February  to  thfe  last  of  Novem- 
ber. To  convict  a  vessel,  then,  of  fraudulently  claiming  for 
more  time  than  she  had  been  actually  employed,  it  would  be 
necessary  for  the  government  to  prove  negatively-  that  for 
more  than  five  months  she  had  not  been  employed  in  fishing. 

When  the  bounty  is  paid  on  a  certificate,  such  as  this  now 
appears  to  be,  giving  no  information  as  to  the  partic- 
ular time  when  *  the  vessel  was  employed,  it  presents  [*  348] 
a  case  certainly  very  much  calculated  to  awaken  sus- 
picion. In  the  present  instance,  this  does  not  lead  to  sus- 
picion of  firaud  on  the  part  of  the  claimant,  for  it  does  not 
appear  that  he  had  any  knowledge  of  the  manner  in  which 
the  certificate  was  made.  On  the  contrary,  the  fair  presump- 
tion from  the  evidence,  is,  that  he  was  ignorant  of  it  But  it 
was  well  known  to  his  agent,  and,  in  a  legal  point  of  view, 
the  act  of  the  agent  is  the  act  of  the  principal.  And  at  any 
rate  it  imposes  on  the  court  the  duty  of  carefully  examining 
the  evidence  produced  to  clear  the  vessel  firom  a  forfeiture. 

The  journal  or  almanac  firom  which  Miller  says  he  made 
the  certificate,  has  been  produced  before  the  court.  The  first 
remark  which  naturally  occurs  upon  it,  is,  that  it  is  not  a  jour- 
nal kept  by  the  skipper,  but  by  one  of  the  men.  Parsons,  the 
man  who  kept  the  journal,  says  that  it  was  not  kept  with  a 
view  of  its  being  used  in  obtaining  the  bounty,  but  merely  for 
his  own  private  satisfaction.  •It  does  not  appear  that  the 
skipper  kept  any  account  of  the  time,  that  the  vessel  was  em- 
ployed. None  has  been  produced,  and  if  he  did  keep  one,  as 
*  was  his  duty,  it  is  not-  a  little  remarkable  that  it  was  not 
exhibited  at  the  hearing.  It  was  firom  the  journal  of  Parsons, 
such  as  it  is,  that  Miller  made  out  the  certificate;  but  when  it 
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is  examined  it  is  found  not  to  agree  with  the  certificate  in  any 
one  particular,  except  in  the  day  upon  which  the  vessel  began 
her  employment.  It  not  only  differs  in  the  number  of  fares, 
the  times  when  they  were  made,  and  the  period  at  which  the 
employment  terminated,  but  also  in  the  aggregate  of  the 
whole  time.  At^cordlng  to  the  certificate  the  vessel  made 
nineteen  fares,  and  was  employed  one  hundred  and  thirty-one 
days,  or,  after  the  correction  is  made  by  the  deduction  of  ten 
days,  one  hundred  and  twenty-one  days.  According  to  the 
journal  of  Parsons,  she  made  twenty-one  fares,  and,  includ- 
ing both  the  day  of  sailing  and  that  of  returning,  she  was 
employed  one  hundred  and  thirty-three  days;  but  excluding 
one  of  these  days  from  each  trip,  she  was  actually  em- 
ployed but  one  hundred  and  twelve  days.  It  is 
[*349]  not  easy  to  •comprehend  upon  what  principle  this 
certificate  was  made,  if  it  was  founded  on  this  jour- 
nal. The  customary  mode  of  computing  the  time,  which 
is  well  understood  by  the  fishermen,  is  to  deduct  one  day  from 
each  fare  for  sailing  and  returning  to  port  That  it  was  so 
understood  by  the  parties  in  this  case,  appears  from  the  certifi- 
cate itself,  as  the  time  is  carried  but  with  a  deduction  of  one 
day  for  each  fare.  Parsons  indeed  stated  that  he  did  not  in 
all  cases  mark  the  days  on  which  they  sailed  and  returned,  but 
that  if  they  left  port  in  the  afternoon,  or  returned  in  the  morn- 
ing, these  were  ifct  marked  as  days  employed  in  fishing.  But 
he  does  not  state  in  how  many  instances  this  occurred,  and  I 
see  no  sufficient  reason  why,  in  computing  the  time  from  this 
journal,  we  should  depart  from  the  established  usage.  The 
journal  of  Parsons,  with  all  the  aid  derived  from  his  own 
explanation  on  the  stand,  nol^only  fails  of  proving  an  employ- 
ment for  the  time  required  to  entitle  the  vessel  to  the  bounty, 
but,  computing  the  time  according  to  the  universal  practice,  it 
proves  negatively  that  she  was  not*  employed  that  time.  P 
have  thus  far  gone  upon  the  principle  that  this  journal,  aided 
by  his  examination  under  oath,  is  entitled  to  full  credit ;  or 
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rather  that  he  might  be  admitted  as  a  witness  to  prove  the 
time  that  the  vessel  was  employed,  and  that  these  memo- 
randa, which  he  swears  were  made  at  the  time,  might  be  used 
to  aid  his  recollection ;  for  the  journal,  per  se^  is  clearly  not 
evidence.  But  in  point  of  fact,  if  full  credit  is  to  be  given  to 
Miller,  this  journal  is  proved  to  be  so  incorrect  as  to  be  inad- 
missible for  any  purpose.  Miller,  as  an  inspector,  kept  a  jour- 
nal himself,  which  at  the  close  of  the  fishing  season  he  re- 
turned to  the  collector.  In  that  journal  he  had  marked  this 
vessel  as  in  port  five  days,  when,  according  to  Parsons'  jour- 
nal, she  was  at  sea.  And  independent  of  Miller's  testimony, 
she  is  proved  to  have  been  in  port  several  other  days,  when  ac- 
cording to  this  journal  sh#  was  fishing.  As  the  claimant  has 
failed  in  proving  that  the  Harriet  was  employed  four  months 
in  fishing,  there  must  be  a  decree  of  condemnation. 


•An  Ullage  Box  op  Sugar — Dunlap  &  Jewett,    [•350] 
claimants. 

What  may  be  a  reasonable  allowance  of  goods  to  be  made  to  a  vessel,  to  be 
entered  free  of  duty,  as  sea  stores,  is  referred  to  the  judgment  of  the  col- 
lector and  naval  officer,  where  there  is  one,  and  in  ports  where  there  is 
none,  to  the  collector  alone. 

If  there  be  no  reason  for  imputing  collusion  between  the  importer  or  master, 
and  the  officers  of  the  customs,  for  the  purpose  of  defrauding  the  United 
States  of  the  duties,  the  decision  of  the  collector  is  conclusive. 

If  an  amount  manifestly  excessive  were  allowed,  it  might  furnish  a  presump- 
tion of  fraudulent  collusion. 

If  the  importer  takes  goods  from  the  vessel,  which  have  been  entered  free  of 
duty,  as  sea  stores,  and  uses  them  as  merchandise,  as  by  offering  them  for 
sale,  he  will  be  liable  to  an  action  of  debt  for  the  duties;  but  the  goods  are 
not  liable  to  forfeiture. 

December  Term,  1836.  —  This  was  a  case  of  seizure  of  an 
ullage  box  of  sugar.     Several  other  articles  were  seized  in 
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company  with  it,  which  were  condemned  on  default,  no  person 
appearing  to  claim  them.  For  the  sugar,  a  claim  was  inter- 
posed by  Messrs.  Dunlap  &  Jewett  The  facts  disclosed  by 
the  evidence  are  that  the  sugar  was  imported  into  New  York 
in  the  brig  Frances  Ellen,  owned'  by  the  claimants.  It  was 
purchased  in  the  West  Indies  by  the  master,  without  any 
order  from  them,  for  ship's  stores,  and  was  the  only  sugar  on 
board  the  vessel.  Part  of  it  was  used  on  the  voyage,  and  the 
remainder  was  specified  in  the  manifest  as  sea  stores,  and  ad- 
mitted to  entry,  as  such,  free  of  duty.  A  portion  of  what 
remained  in  the  box  when  it  was  entered,  making  with  .what 
had  been  used  about  one  hundred  pounds,  was  taken  out  for 
the  use  of  the  brig,  and  the  residtfe  was  shipped  in  the  Orb, 
and  consigned  to  the  owners  in  Portland.  The  gross  weight 
of  the  box  originally  was  500  pounds ;  excluding  the  tare,  about 
450  pounds  of  sugar.  There  was  no  evidence  that  the  cus- 
tom-house officers  were  deceived  as  to  the  quantity  of 
[•  351]  sugar  in  the  box,  nor  *  was  there  any  suggestion  of 
that  kind  made.  The  question  whether  the  sugar  was 
liable  to  forfeiture  on  these  facts,  was  argued  by  Anderson^ 
District  Attorney,  for  the  United  States,  and  G.  Jewett^  for  the 
claimants. 

Ware,  District  Judge. 

A  forfeiture  is  claimed  on  the  part  of  the  United  States,  on 
two  grounds :  —  First,  because  the  quantity  entered  free  of 
duty  in  this  case,  as  sea  stores,  was  excessive ;  secondly,  be- 
cause goods  entered  as  sea  stores  cannot  lawfully  be  appro- 
priated to  any  other  use. 

The  provisions  of  the  law  relating  to  the  entry  of  goods  as 
sea  stores,  are  found  in  the  45th  section  of  the  collection  law 
of  1799.  That  provides  that  "in  order  to  ascertain  what 
article  shall  be  exempt  from  duty,  as  sea  stores  of  a  ship  or 
vessel,  the  master,  &c.,  shall  particularly  specify  said  articles 
in  a  report  gr  manifest,  &c.  —  designating  them  as  sea  stores 
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of  such  ship  or  vessel ;  and  in  the  oath  to  be  taken  by  the 
master,  on  making  such  re{fort,  he  shall  declare  that  the  artides 
so  specified  as  sea  stores  are  truly  stichj  and  are  not  intended  by 
way  of  merchandise  or  for  sale!^     But  if  it  shall  be  the  opin- 
ion of  the  collector  and  of  the  naval  officer  in  ports  where 
there  is  one,  that  the  quantity  of  articles  reported  as  sea  stores 
is  "  excessive,"  he  may  in  concurrence  with  the  naval  officer, 
or  alone  in  ports  where  there  is  no  naval  officer,  "  estimate  the 
amount  of  duty  on  such  excess,  which  shall  be  forthwith  paid 
by  the  master  on  pain  of  forfeiting  the  value  of  such  excess." 
What  may  be  a  reasonable  amount  of  goods  to  be  allowed 
to  a  vessel  as  sea  stores,  must  depend  on  circumstances,  as  the 
number  of  persons  on  board,  and  the  facility  with  which  sup- 
plies may  be  obtained  in  the  business  in  which  she  is  engaged. 
If  she  is  employed  in  a  trade  in  which  the  voyages  are  long, 
and  where  it  is  difficult  to  obtain  supplies,  a  larger  amount 
will  be  required;  if  in  short  voyages,  less  will  be  sufficient   A 
vessel  bound  to  the  Pacific  Ocean  will  of  course  want  more 
than  one  bound  on  an  European  voyage.     It  would 
not  be  easy  to  limit  the  amount  to  any  precise  *  and  [*  352] 
fixed  measure.     The  law,  therefore,  refers  the  matter 
to  the  judgment  and  discretion  of  the  officers  of  the  customs. 
And  it  would  seem  from  the  tenor  of  the  act,  where  goods 
are  admitted  to  entry  by  them  as  sea  stores,  with  a  full  knowl- 
edge of  the  amount,  and  where  no  deception  has  been  prac- 
tised, that  their  decision  is  conclusive,  if  the  case  is  free  from 
any  imputation  of  collusion   or  fraud.     If  there   should  be 
admitted  an  amount  manifestly  exorbitant,  and  such  as  could 
not  be  presumed  to  be  intended  as  sea  stores,  it  would  present 
a  case  deserving  attention.     A  very  considerable  excess  might 
of  itself  furnish  strong  ground  to  presume  a  collusion  between 
the  master  and  the  officers  of  the  customs,  for  the  purpose  of 
defrauding  the  United  States  of  the  duties.     But  if  the  case 
presents  no  grounds  of  suspicion,  although  a  larger  quantity 
may  have  been  admitted  to  entry  free  of  duty,  than  in  the 
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opinion  of  the  court  might  seem  to  be  necessary,  and  strictly 
pr<5per,  it  is  not  easy  to  be  seen  whfere  the  court  gets  authority 
to  revise  the  decision  of  the  collector,  unless  the  excess  is  so 
palpable  and  gross  as  to  lead  to  the  presumption  of  fraud  and 
collusion. 

In  the  present  case,  the  quantity  admitted  to  entry  as  sea 
stores,  is  apparently  quite  liberal,  but  it  is  not  so  large  that 
the  court  can  be  authorized  to  infer,  from  this  circumstance 
alone,  a  fraudulent  collusion  between  the  master  and  the 
officers  of  the  customs ;  and  the  quantity  alone  is  the  only 
circumstance  of  suspicion  attached  to  the  goods.  It  is  under- 
stood, and  such  is  the  evidence,  that  the  practice  of  the  reve- 
nue officers  in  this  particular  is  liberal  towards  the  merchants ; 
and,  if  a  cask  of  molasses,  a  bag  of  coffee,  or  a  box  of  sugar, 
has  been  broken  open  and  partly  used  by  the  crew,  that  it  is 
not  unusual  to  pass  it  as  sea  stores,  although  the  quantity 
may  appear  to  be  a  large  allowance  for  the  use  of  the  vessel. 
It  is  also  in  proof  that  in  some  ports  there  is  greater  liberality 
than  in  others,  in  this  respect,  which  in  a  matter  of  pure 
discretion,  may  well  be  supposed  to  exist,  without  any  im- 
putation of  a  want  of  fidelity  in  the  officers  of  the  different 

ports. 
[*353]  •It  is  also  argued  that  goods  entered  free  of  duty, 
as  sea  stores,  cannot  be  lawfully  used  for  any  other 
purpose.  Certainly  the  language  of  the  law,  as  well  as  the 
reason  of  the  thing,  leads  to  this  conclusion.  The  master  is 
required  to  swear  that  the  goods  entered  as  sea  stores  are 
truly  such,  and  are  not  intended  by  way  of  merchandise,  or 
for  sale.  They  are  also  entered  as  sea  stores  of  the  vessel  in 
which  they  are  imported,  implying  that  they  are  intended  for 
the  use  of  that  vessel,  and  not  of  another.  The  sugar  having 
been  separated  from  the  vessel,  it  is  said  that  it  cannot  be  sup- 
posed to  be  intended  for  her  use,  but  must  be  intended  to  be 
applied  to  other  purposes.  Granting  the  whole  force  of  this 
argument — and  it  seems  to  be  founded  in  a  fair  and  reason- 
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able  construction  of  the  statute  —  it  doed  not  follow  that  the 
goods  are  liable  to  forfeiture.  The  court  cannot  create  pen- 
alties and  forfeitures  by  implication.  They  must  be  found  in 
the  plain  letter  of  the  law,  and  not  raised  by  inference  and 
construction.  Admitting  that  these  goods  are  intended  to  be 
appropriated  to  other  uses  than  those  avowed  by  the  master, 
the  law  does  not  annex  to  such  an  appropriation  of  them  the 
penalty  of  a  forfeiture  of  the  goods.  If  the  master  specifies 
on  his  manifest  a  greater  amount  of  goods,  as  sea  stores,  than 
the  collector  thinks  ought  to  be  allowed,  he  may  demand  im- 
mediate payment  of  the  duties  on  the  excess.  If  the  duty  is 
not  paid,  the  penalty  is  not  upon  the  owner  or  importer,  but 
upon  the  master.  The  goods  are  not  forfeited,  but  the  master 
forfeits  a  sum  equal  to  the  value  of  the  excess.  And  if  the 
goods,  having  been  passed  as  sea  stores,  are  afterwards  used 
as  merchandise  and  for  sale,  the  master,  who  knows  and  is 
party  to  the  design  thus  to  defraud  the  United  States  of  the 
duties,  may.be  liable  to  the  penalty  of  false  swearing.  And 
if  the  owners  take  them  and  offer  them  for  sale,  they  would 
be  liable  to  an  action  for  the  duties.  Whenever  goods  are 
imported  which  are  liable  to  duty,  and  from  accident,  mistake, 
or  fraud,  the  duties  are  not  paid  or  secured,  the  importer  does 
not  become  exempted  from  the  debt.  The  duties  accrue  as  a 
debt  against  the  owner  on  the  importation,  and  an 
action  or  information  *  of  debt  will  lie  for  the  recovery  [*  354] 
of  the  duty.  United  States  v.  Lyman^  1  Mason,  482 ; 
United  States  v.  Goodwin^  4  Id.  130.  Whether  the  facts  in 
proof  are  such,  in  this  case,  as  to  warrant  the  inference  that 
this  sugar  is  intended  for  sale,  is  a  question  on  which  it  is  un- 
necessary to  express  an  opinion,  as  the  duties  cannot  be 
recovered  under  this  libel. 

Decree  of  restoration  —  and  certificate  of  probable  cause  of 
seizure. 
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The  Phbbe,  —  Perkins,  clamant. 

MOTION    FOR  A  RULE  ON  THE  MARSHAL  TO  PAT  THE  PROCEEDS 
INTO  THE  REGISTRY. 

When  property  lias  been  ordered  to  be  sold  by  the  ^admiralty  on  process  in 
rem^  the  gross  proceeds  of  the  sale,  deducting  only  the  expenses  of  the  sale, 
are  paid  into  the  registry. 

All  claims,  liens,  or  charges  on  the  property  mast  be  presented  to  the  court 
for  allowance,  and  are  not  paid  but  by  order  of  the  court 

The  liens  which  the  ofHcers  of  the  court  have  for  their  fees  and  expenses  do 
not  in  this  respect  differ  from  other  liens  or  privileged  debts. 

A  wharfinger  has  a  lien  on  a  vessel  for  wharfage.  But  when  a  vessel  is  under 
arrest  on  legal  process  and  in  the  custody  of  the  law,  he  cannot  enforce  his 
lien  by  a  detention  of  the  vessel.  He  must  apply  to  the  court  for  its  allow- 
ance, and  it  will  be  ordered  to  be  paid  in  concurrence  with  other  liens 
standing  in  the  same  rank  of  privilege. 

February  7/A,  1837.  —  At  a  former  term  of  the  court,  a 
decree  was  obtained  by  McLellan  against  the  Phebe,  for  the 
non-performance  of  a  contract  of  the  master  by  a  bill  of  lad- 
ing, for  the  transportation  of  certain  merchandise  described  in 
the  libel  from  Eastport  to  Boston.  A  vendiiiani  exponas  was 
issued,  on  which  the  vessel  was  sold,  and  the  return  of 
[•355]  the  marshal  states  that  the  *brig  was  sold  to  "  Robert 
Perkins,  of  Castine,  he  being  the  highest  bidder  there- 
for, for  J370,  upon  a  credit  of  nine  months,  and  I  have  taken 
notes  signed  by  said  Perkins  and  C.  J.  Abbott  for  said  sum." 
It  is  admitted  that  the  brig  was  sold  on  a  credit  with  the 
assent  of  the  agent  of  the  libellant,  who  was  present ;  and 
one  of  the  notes  given,  for  ^56.75,  was  delivered  to  and  ac- 
cepted by  the  attorney  of  the  libellant  in  part  payment  The 
term  of  credit  on  which  the  sale  was  made  having  expired,  C. 
S.  DaveiSj  proctor  for  the  libellant,  moved  for  a  rule  on  the 
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marshal  to  pay  into  court  the  residue  of  the  money  for  which 
the  brig  sold. 

The  marshal,  in  his  answer  to  the  motion,  states  that  the 
Phebe  was  seized  by  virtue  of  a  warrant  of  arrest  issued  on 
the  libel,  by  Isaac  Allard,  a  deputy,  by  whom  Charles  J.  Ab- 
bot was  appointed  keeper  of  the  brig,  with  the  following 
written  orders:  — 

"  This  certifies  that  I  have  this  day  appointed  Charles  J. 
Abbot,  of  Castine,  keeper  of  the  brig  Phebe,  owned  by 
Robert  Perkins  of  said  Castine;  and  I  authorize  the  said 
Abbot  to  detain  said  brig  and  safely  to  keep  her  in  said  port, 
at  some  safe  and  convenient  wharf,  and  to  keep  suitable 
fenders  and  apparatus  attached  to  her  to  keep  the  same  from 
injury,  and  all  such  services  to  be  at  my  expense."  • 

Signed,  Isaac  Allard,  Dep.  Marsh. 

That  immediately  after  the  sale,  the  following  bill  was  pre- 
sented by  Mr.  Abbot,  the  keeper,  and  payment  demanded. 

Wharfage  of  the  brig  Phebe,  from  March  13th,  1833; 
to  Oct  15, 1834,  at  Is.  6d.  per  day,        .        .        $145.50 

Storage  of  sails  and  rigging  for  the  same  time,    .         25.00 

Stripping  the  Phebe  and  securing  her,  her  tackle, 
&c.,  and  taking  care  of  the  same  for  the  same 
time, 40.00 

•$210.50 
That,  considering  the  bill  exorbitant,  he  declined  paying  it, 
and  that  after  some  discussion,  it  was  agreed  to  refer  the  bill 
to  Thomas  Adams,  a  merchant  of  that  place,  who 
awarded  the  sum  of  *  $181.75,  in  full  for  the  several  [*356] 
charges  of  the  bill,  which  was  paid  by  deducting  it 
from  the  sum  due  for  the  brig,  and  he  took  Abbot's  receipt  for 
it  That  the  costs  due  to  the  clerk  have  been  paid  to  him, 
and  the  balance,  being  $56.75,  he  has  paid  to  P.  H.  Green- 
leaf  j  counsel  for  the  libellant ;  that  Wm.  McLellan,  the  father 
of  the  libellant,  was  present  at  the  sale   at  the  libellant's 
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request,  and  was  present  when  the  bill  was  settled ;  that  the 
wharf  and  the  store,  where  the  vessel  lay  and  the  rigging  was 
stored,  belonged  to,  Perkins,  the  owner  of  the  brig,  and  that 
Abbot  was  understood  to  be  his  attorney. 

The  canse  was  ai^ed  by  C.  &  Daveis^  in  support  of  the 
motion,  and  Longfellow  against  it 

Ware,  District  Jiidg-e. 

There  is  one  irregularity  in  the  proceedings  of  the  marshal, 
which,  though  not  made  subject  of  complaint,  nor  remark  at 
the  argument,  it  may  be  proper  to  notice.  The  brig,  in  this 
case,  was  sold  on  a  credit  The  precept  under  which  he  sells, 
precludes  the  idea  of  credit,  for  it  directs  him  to  pay  the  pro- 
ceeds into  the  court  within  ten  days  after  the  sale.  In  the 
present  instance,  as  the  agent  of  the  libellant,  and  the  claim- 
ant and  owner  were  both  present  at  the  sale,  and  assented  to 
the  credit,  the  claimant,  in  fact,  being  the  purchaser,  it  does 
not  now  lie  with  them  to  make  the  objection,  though  it  neces- 
sarily prevented  the  marshal  from  complying  strictly  with  the 
terms  of  the  precept 

The  term  of  credit  having  expired,  the  counsel  for  the  libel- 
lant now  moves  for  a  rule  on  the  marshal  to  pay  the  money 
into  the  registry.  The  maij^al,  in  his  answer,  states  that  part 
of  the  proceeds  had  been  paid  to  the  proctor  of  the  libellant ; 
that  the  fees  due  to  the  clerk  had  been  heretofore  paid  into  the 
registry ;  that  $181.75  he  paid  at  the  time  of  the  sale  to 
Charles  S.  Abbot,  the  keeper,  for  wharfage,  storage,  &c.,  by 
deducting  that  sum  from  the  amount  of  sales.  It  is  not 
understood  that  the  libellant  requires  the  payment  into 
[•357]  the  registry  of  the  part  which  has  been  paid  to  *  his 
proctor,  and  the  amount  due  to  the  clerk  for  fees  has 
been  already  paid  over.  The  motion  I  understand  as  calling 
for  the  residue,  that  is,  the  sum  paid  to  Abbot,  and  what  the 
marshal  has  retained  as  his  own  proper  fees.     It  is  not  ap- 
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paxent  what  interest  the  libellant  has  in  having  paid  into  the 
registry  the  proper  legal  fees  of  the  marshal,  but  as  a  question 
of  practice  it  may  be  proper  to  consider  it. 

There  is  no  more  doubt  of  the  marshal's  right  to  charge  the 
expenses  of  custody  on  the  proceeds  of  the  sale,  than  there  is 
of  his  right  to  his  legal  fees  for  the  service  of  the  precept. 
He  is  personally  responsible  for  the  safe-keeping  of  the  prop- 
erty from  the  time  of  seizure  to  the  sale.  If  he  holds  the 
possession  by  a  keeper,  as  he  ordinarily  must  do,  he  has  an 
unquestionable  right  to  have  this  expense  charged  on  the 
property.  The  question  now  raised  is,  whether  he  is  author- 
ized to  adjust  and  pay  such  charges,  and  deduct  them  from 
the  proceeds,  before  they  are  paid  into  the  registry ;  or  whether 
the  whole  proceeds  of  the  sale  are  first  to  be  paid  in,  and  these, 
as  well  as  other  charges,  are  to  be  submitted  to  the  court,  and 
not  paid  until  they  are  allowed  and  ordered  to  be  paid  by  the 
court.  The  terms  of  the  precept  seem  to  furnish  a  conclusive 
answer  to  this  question.  They  are,  that,  "  the  moneys  arising 
from  said  sale,  after  deducting  the  proper  charges  attending 
the  same^  you  will  pay  into  the  registry  of  our  said  district 
court,  within  ten  days  thereafter."  That  is,  the  gross  pro- 
ceeds are  to  be  paid  into  the  registry,  deducting  only  the 
proper  charges  of  the  sale  itself. 

The  90th  section  of  the  act  of  March  3d,  1799,  commonly 
called  the  Collection  Act,  has  been  referred  to  as  authorizing 
the  marshal  to  adjust  and  pay  such  charges,  before  paying  the 
money  into  court.  That  act,  after  directing  the  manner  of  the 
sale,  provides  that  "  the  amount  of  such  sales,  after  deducting 
all  proper  charges^  shall  be  paid,  within  ten  days  after  the  sale, 
by  the  person  selling  the  same,  to  the  clerk,  &c.,  to  be  by  him, 
after  deducting  the  charges  which  shall  be  allowed  by  the  courts 
paid  to  the  collector,"  &c. 

•  In  the  first  place,  it  may  be  remarked  that  the  pro-  [*  358] 
visions  of  this  section  in  its  terms  relate  solely  to  the 
sales  of  merchandise  and  vessels  condemned  by  virtue  of  that 
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act.  It  is  confined,  therefore,  by  its  terms,  to  cases  of  revenue 
seizures  in  which  the  United  States  are  prosecutors,  and  does 
not  profess  to  regulate  the  general  practice  of  the  court,  pro- 
ceeding as  an  instance  court  in  private  libels.  And  in  the 
second  place,  a  just  interpretation  of  the  act  will  not,  as  it 
appears  to  me,  authorize  the  marshal  to  settle  and  pay  such 
charges  in  cases  falling  strictly  within  the  terms  of  the  act. 
The  law  says  that  the  marshal  shall  pay  the  amount  to  the 
clerk,  "  deducting  all  proper  charges."  But  the  charges  he  is 
authorized  to  deduct  do  not  include  all  the  expenses  which  are 
a  charge  on  the  property ;  for  the  clerk,  in  the  same  section  of 
the  act,  is  directed  to  pay  the  amount  to  the  collector,  deduct- 
ing charges  allowed  by  the  court.  The  proper  charges  men- 
tioned by  the  statute,  to  be  paid  by  the  marshal,  are  the 
expenses  incident  to  the  sale,  not  such  as  are  proper  to  be 
included  in  the  bill  of  costs  taxed  by  the  court  That  this  is 
the  construction  which  the  law  has  uniformly  received,  is  evi- 
dent from  the  words  of  the  precept,  which  has  been  framed 
upon  it  K,  therefore,  the  provisions  of  this  section  of  the 
act  are  construed  as  governing  the  practice  of  the  court  in 
cases  which  do  not  arise  under  that  law,  they  will  not  extract 
this  case  from  its  difRculties. 

But  the  statute,  on  the  construction  which  has  been  put 
upon  it,  is  only  in  affirmance  of  the  common  practice  of  the 
admiralty.  In  a  proceeding  in  rem,  the  vessel  is  always  taken 
into  the  custody  of  the  law ;  and  when  it  has  been  decreed 
subject  to  the  libellant's  claim,  and  ordered  to  be  sold  to 
satisfy  it,  the  whole  proceeds  of  the  sale,  deducting  at  most 
nothing  more  than  the  expenses  of  the  sale,  are  paid  into  the 
court,  and,  like  the  thing  itself  before  the  sale,  remain  in  the 
custody  of  the  law.  All  persons  having  claims  against  them, 
of  whatever  kind  they  may  be,  must  make  them  in  court,  and 
the  money  is  never  paid  out  but  to  one  who  shows  a  legal 
right  to  it  The  propriety  of  this  practice  is  obvious, 
[*359]  if  it  be  'considered  only  in  reference  to  the  expenses 


MAINE,  1837.  865 


The  Phobe. 


of  the  prosecution.  These  expenses  form  a  lien,  or  are  a  priv- 
ileged debt  against  the  property.  Valin^  vol.  1,  p.  362 ;  CleiraCy 
Jurisdiction  de  la  Marine,  art.  6,  note  16.  And  all  the  expenses 
of  justice  naturally  stand  in  the  same  rank  of  privilege.  All 
persons  having  claims  of  this  kind  have  a  right  to  look  to  the 
proceeds  of  the  sale  for  their  pay,  and  all  are  entitled  to  be 
paid  concurrently.  Now  the  case  may  happen  in  a  protracted 
and  expensive  course  of  litigation,  or  by  the  accidental  destruc- 
tion of  a  large  p^rt  of  the  property  arrested,  that  the  whole 
proceeds  of  the  sale  may  not  be  enough  to  pay  the  expenses 
of  the  suit.  In  such  a  case  it  would  be  inequitable  for  one  to 
receive  his  pay  in  full,  and  for  another  to  be  turned  over  to  a 
personal  demand  against  the  parties  to  the  suit.  Equity 
requires  in  such  a  case,  and  so  is  the  law  of  the  court,  if  the 
balance  of  the  expenses  is  not  obtained  from  the  parties  to 
the  suit,  who  are  liable  for  them,  that  the  proceeds  of  the  sale 
should  be  divided  among  the  several  claimants,  pro  rata. 

But  there  may  be  a  variety  of  claims  against  the  thing  sold, 
standing  in  different  degrees  of  privilege.  Suppose  as  in  the 
present  case  it  be  a  vessel.  There  may  be  seamen's  wages, 
bottomry  bonds,  and  claims  of  material-men  for  supplies,  all 
being  privileged  debts,  and  all  the  creditors  having  a  right  to 
look  to  the  ship  for  their  pay,  and  after  she  is  sold,  having  the 
same  right  to  look  to  the  proceeds  in  the  registry.  It  is  the 
familiar  and  daily  practice  of  the  admiralty  to  entertain  peti- 
tions against  the  proceeds  in  the  registry,  in  favor  of  creditors 
having  a  privilege  against  the  vessel.  The  proceeds  of  the 
sale  are  as  much  pledged  to  them  as  the  vessel  herself.  The 
court  having  possession  of  the  pledge,  which  it  has  from  the 
time  it  is  arrested  under  its  process,  it  necessarily  becomes  a 
duty  to  preserve  it  for  all  who  have  an  interest  in  it,  or  claims 
upon  it.  If  it  allowed  claims  to  be  interposed  and  paid 
before  the  legal  right  of  the  claimant  was  established,  it  would 
be  nothing  else  than  aUowing  a  man's  property  to  be  taken 
from  him  without  his  consent,  and  without  judgment  of  law. 
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[•  350J  •  When  the  property  is  sold,  therefore,  the  whole 
proceeds  of  the  sale  are  brought  into  court,  and  every 
person  claiming  a  right  to  them,  whether  by  way  of  lien  or 
otherwise,  must  make  his  claim  there.  All  having  liens  on 
the  property,  or  a  right  in  the  proceeds,  may  intervene  for  their 
own  interest,  and  make  themselves  parties  to  the  cause,  as 
well  after  as  before  the  sale ;  and  when  parties,  they  are  so 
not  only  for  the  purpose  of  enforcing  their  own  rights,  but  of 
contesting  the  claims  of  others  interfering  with  their  own. 
The  officer  who  executes  the  precept  for  the  sale,  has  no  more 
authority  to  settle  and  pay  one  claim  than  another ;  he  has  no 
more  authority  to  allow  and  pay  any  of  the  expenses  which 
have  accrued  in  the  prosecution,  than  he  has  any  other  privi- 
leged debt  The  liens  created  by  law  in  favor  of  these  debts, 
do  not  differ  from  any  other  liens,  except  in  the  rank  of  their 
privilege.  These,  like  all  others,  can  only  be  allowed  and  es- 
tablished by  virtue  of  a  judgment  of  the  court 

But  it  is  argued  that  the  principal  items  from  which  a  de- 
duction was  made,  and  to  which  the  main  objection  is  made, 
that  is,  the  wharfage,  storage,  &c.,  are  privileged  debts,  con- 
stituting a  lien  on  the  property,  and  that  the  owner  of  the 
wharf  and  store  had  a  right  to  detain  the  vessel  until  they  were 
paid.  It  was  under  this  idea  that  the  marshal  paid  the  demand, 
by  deducting  the  sum  from  the  amount  of  the  sale.  I  admit 
the  law  that  the  owner  of  a  wharf  has  generally  a  lien  on  a 
vessel  for  the  wharfage,  but  I  do  not  admit  that  he  has,  in  a  case 
of  this  kind,  such  a  lien  as  authorizes  him  to  detain  the  vessel 
for  his  pay.  The  right  of  detention  is  founded  on  posses- 
sion, and  necessarily  supposes  that  the  person  having  such 
right  has  the  possession,  or  at  least,  the  quasi  .possession  of 
the  thing.  1  Slory^s  Equity^  p.  483,  note  506.  But  in  this 
cjse,  after  the  vessel  was  arrested  on  process  from  the  court, 
she  was  in  the  custody  of  the  law,  and  subject  to  the  order  of 
the  court,  and  continued  to  be  so  until  she  was  sold.  It  can- 
not be  admitted  that  the  wharfinger,  by  permitting  her  to  lie 
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at  his  wharf,  withdrew  her  from  the  custody  of  the 
law  or  the  possession  of  the  *  court.  His  lien  for  [*361] 
wharfage,  admitting  it  to  exist,  was  not  one  which 
could  be  enforced  by  a  detention  of  the  vessel,  but  only  by  an 
application  to  the  court,  and  that  not  in  exclusion,  but  in  con- 
currence with  other  liens  standing  in  the  same  degree  of  privi- 
lege. Nor  is  there  any  hardship  in  qualifying  his  lien  in  this 
way.  She  was  under  arrest  on  legal  process,  and  he  must  be 
presumed  to  know,  for  no  one  can  plead  ignorance  of  the  law, 
that  his  claim  for  wharfage,  like  all  other  claims  against  the 
vessel,  must  be  presented  to  the  court  for  allowance  before  it 
could  be  paid. 

It  is  further  said  that  the  charge  in  this  case  is  reasonable 
and  moderate,  and  that  if  the  money  were  paid  into  the  regis- 
try, the  court  would  immediately  order  it  to  be  paid  out  again 
on  the  same  charge.  The  answer  is,  that  the  court  had  no 
opportunity  of  informing  itself  wBether  it  be  reasonable  and 
moderate ,  or  not ;  and  it  will  not  be  questioned,  it  being  a 
charge  on  the  property  which  accrued  in  the  prosecution  of 
the  suit  and  while  it  was  in  the  custody  of  the  law,  that  it  is 
peculiarly  the  duty  of  the  court  to  be  satisfied  that  it  is  reason- 
able and  proper  to  be  paid,  before  the  claim  is  allowed.  In 
the  mean  time,  the  libellant  demands  that  the  money  be  paid 
into  the  registry  according  to  the  direction  of  the  precept,  and 
it  cannot  have  escaped  the  counsel  on  the  other  side  that  he 
intends  to  contest  this  very  item,  and  demand  the  judgment  of 
the  court  whether  the  charge,  under  all  the  circumstances,  is 
reasonable  and  proper  to  be  allowed.  My  opinion  is,  that  a 
rule  must  pass  for  the  marshal  to  pay  the  money  into  court. 

It  appears  from  the  marshal's  answer  that,  in  point  of  fact, 
the  money  has  never  been  paid  by  the  purchaser.  It  was 
deducted  from  the  amount  of  the  sale,  and  though  nominally 
it  was  for  the  keeper,  yet  by  far  the  largest  parl^  is  for  the  ben- 
efit of  the  purchaser,  who  was  also  the  owner.  The  vessel 
lay  at  his  wharf,  and  the  rigging  was  kept  in  his  store.  See 
The  Collector,  6  Wheat  194. 
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monition  to  the  purchaser  to  pat  the  pttrc^ase-monet. 

In  proceedings  in  rem  tbe  thing  is  taken  into  the  custodf  of  the  court,  and 
remains  in  its  custody  until  all  claims  before  the  court  are  finally  adjusted 
and  satisfied. 

The  officer  in  whose  hands  it  is,  is  the  official  keeper  of  the  court,  and  if  the 
thing  is  taken  from  him,  its  redelivery  will  be  enforced  by  attachment 

It  is  no  objection  to  the  issuing  of  a  summary  process,  on  motion  against  the 
person  who  has  taken  the  thing  from  the  hands  of  the  keeper,  that  he  is 
neither  a  party  in  the  cause  nor  an  officer  of  the  court 

If  afler  the  sale  by  the  marshal  on  a  venditioni,  the  purchaser  obtains  posses- 
sion of  the  property  without  paying  the  price,  the  court  will  enforce  by 
summary  process  either  a  red^very  of  the  property  in  specie,  or  the  pay- 
ment of  the  purchase-money. 

April  3flJ,  1837.  —  An  order  having  passed  on  the  marshal 
to  pay  into  the  registry  the  proceeds  of  the  sale  of  the  Phebe, 
a  motion  was  thereupon  made  by  the  counsel  for  the  actor, 
grounded  on  the  facts  which  are  disclosed  by  the  return  on  the 
venditioni  and  the  marshal's  answer  to  the  rule,  for  a  moni- 
tion to  Perkins,  the  purchaser,  to  show  cause  why  he  should 
not  pay  to  the  marshal  the  balance  of  the  purchase-money 
which  is  unpaid.  The  material  facts  on  which  the  motion 
was  argued  are  stated  in  the  opinion  of  the  court  C.  & 
Daveis,  in  support  of  the  motion  ;  Longfellow^  contra. 

Ware,  District  Judge. 

The  facts  upon  which  this  motion  has  been  argued,  appear 
in  the  return  of  the  marshal  on  the  venditioni,  and  bis  answer 
to  the  rule  upon  him  to  show  cause  why  he  should  not  pay 
over  the  proceeds  of  the  sale.  By  the  return  it  appears  that 
the  vessel  was  sold  to  Perkins,  the  respondent,  for  370  dollars, 
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who  was  also  the  •claimant  in  the  original  suit,  upon  [•363] 
a  credit  of  nine  months.  From  the  answer,  it  appears 
that  when  Perkins  paid  over  the  purchase-money,  there  was 
deducted  from  the  amount  of  the  sale,  181.75,  for  which  the 
marshal  received  a  receipted  bill  for  the  same  amount  of 
Charles  J.  Abbot,  for  wharfage  and  storage  of  the  vessel  and 
her  rigging,  while  she  was  in  the  custody  of  the  law.  It  was 
decided  on  the  motion  for  a  rule  upon  the  marshal,  that  he 
was  not  authorized  to  allow  and  pay  such  charges,  but  that 
the  whole  purchase-money,  after  deducting  the  necessary  ex- 
penses of  sale,  shotild  be  brought  into  the  registry,  and  that  all 
persons  having  charges  or  claims  against  the  proceeds  must 
submit  them  for  allowance  to  the  court,  before  they  could  be 
paid.  The  object  of  this  process  is  to  require  the  purchaser  to 
pay  over  the  balance  of  $181.75,  which  it  appears  from  the 
marshal's  answer  is  remaining  in  his  hands. 

It  is  objected  on  the  part  of  the  respondent,  that  the  court 
has  no  jurisdiction  to  issue  this  process  against  a  purchaser  at 
a  marshal's  sale ;  that  being  a  mere  stranger  —  for  in  this  pro- 
ceeding he  is  regarded  as  a  purchaser  only,  and  not  as  claim- 
ant in  the  original  suit  —  and  having  no  privity  nor  connection 
with  tiny  of  the  previous  proceedings  in  the  cause,  he  cannot 
be  called  into  court  by  a  rule  or  citation  grounded  on  motion  ; 
but  that  this  process  can  be  applied  only  to  those  who  are 
already  before  the  court,  as  parties  to  a  suit,  or  to  an  officer  of 
the  court ;  and  that  the  purchaser  is  responsible  only  to  the 
marshal,  who  alone  is  liable  to  a  process  of  this  kind. 

If  it  be  admitted  that  the  objection  is  well  founded  as  it 
relates  to  the  practice  of  courts  proceeding  according  to  the 
course  of  the  common  law,  it  will  not  necessarily  follow  that 
it  is  equally  valid  against  the  issuing  of  this  process  by  a 
court  which  proceeds  in  rem.  Process  in  rem  is  founded  on  a 
right  in  the  thing,  ^t^  in  re,  and  the  object  of  the  process  is  to 
obtain  the  thing  itself,  or  a  satisfaction  out  of  it  for  some 
claim  resting  on  a  real  or  a  quasi  proprietary  right  in  it     The 


870  DISTRICT  COURT. 


The  Pfaebe. 


[*  364]  first  step  taken  by  the  court  is  to  arrest  the  *  thing  and 
take  it  into  its  possession  and  hold  it  for  him  who  has 
the  right  to  it;  nor  does  it  part  with  the  possession  unless 
when  it  is  delivered  on  stipulation  for  its  value,  which  stipula- 
tion becomes  a  substitute  for  the  thing,  until  the  right  is  adju- 
dicated upon  and  a  satisfaction  obtained.  Jennings  v.  Carson^ 
4  Cranch,  2 ;  Brown^s  Civ.  and  Adm.  LaWj  voL  2,  p.  397.  The 
court  holds  its  possession  by  its  officers,  but  they  are  merely 
the  official  keepers  of  .the  court ;  and  the  property,  in  contem- 
plation of  law,  is  in  the  custody  of  the  court  itself.  The 
officer  holds  it  under  the  order  of  the  court,'  he  is  responsible 
to  the  court  for  it,  and  is  bound  to  obey  and  execute  all  its 
orders  in  relation  to  it 

As  the  court  has  the  legal  possession,  it  necessarily  follows 
that  it  must  have  the  faculty  of  defending  its  possession.  It 
would  be  an  anomalous  state  of  things,  if  the  court,  when  it 
takes  the  res  into  its  custody  for  the  express  purpose  of  secur- 
ing it  for  him  to  whom  it  shall  ultimately  be  adjudged  to 
belong,  could  not  by  its  own  process  maintain  and  vindicate 
its  possession,  should  the  property  by  any  means  become 
abstracted  from  the  hands  of  the  keeper.  Without  this  power, 
the  jurisdiction  in  rem  could  not  be  exercised  with  safety  to 
suitors.  But  this  infirmity  does  not  belong  to  the  jurisdiction. 
If  the  thing  is  taken  out  of  the  hands  of  the  officer  by  a 
stranger,  no  point  of  practice  is  better  settled  than  that  the 
court  can  compel  such  person  to  redeliver  it,  by  attachment  or 
other  summary  process.  Slocum  v.  Mayberry^  2  Wheaton,  1 ; 
Burke  v.  Trevitty  1  Mason,  96. 

It  is  not,  therefore,  a  valid  objection  to  the  issuing  the  pro- 
cess asked  for,  that  the  person  against  whom  it  is  asked  is 
neither  a  party  in  the  cause  nor  an  officer  of  the  court.  It  is 
a  procQ^s  that  lies  against  any  person  who  by  any  means, 
whether  under  color  of  legal  process  from  some  other  tribunal 
or  without  it,  has  obtained  the  possession  of  that  which  is  in 
the  legal  custody  of  the  court    - 
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It  may  be  said  that  after  a  sale  by  the  marshal  on  an  order 
of  the  court,  the  thing  ceases  to  be  in  the  custody  of 
the  law,  and  *  that  the  right  of  possession,  with  the  [*  365] 
right  of  property,  is  transferred  to  the  purchaser.  This 
is  perfectly  true  after  the  price  is  paid,  but  not  before.  The 
right  of  property,  jus  dominiiy  is  transferred  by  the  contract. 
The  purchaser  acquires  a  right  to  the  thing  and  the  seller  to 
the  price,  but  the  purchaser  gains  no  right  to  the  possession 
but  by  the  payment  of  the  price,  nor  is  the  vendor  bound  to 
part  with  the  possession  until  that  is  paid.  If,  therefore,  the 
buyer  takes  the  possession  before  paying  the  price,  it  is  deemed 
in  law  a  tortious  act,  and  the  remedy  of  the  seller  is  not 
limited  to  an  action  on  the  contract  for  the  price ;  he  may  main- 
tain trespass  for  the  tort  2  Kenfs  Com.  492,  3d  edit. ;  Noy*s 
Maxims^  ch.  42.  If  the  price  is  paid,  and  it  is  lost  or  misap- 
plied by  the  officer,  this  will  not  affect  the  purchaser.  The 
court  can  then  look  only  to  its  officer.  But  if  the  purchaser 
obtains  the  possession  without  paying  the  price,  I  can  see  no 
legal  reason  why  the  court  may  not  compel  either  a  redelivery 
of  the  thing  or  a  payment  of  the  price  by  the  same  summary 
process  that  it  may  apply  before  the  sale.  The  custody  of  the 
law  continues  until  the  price  is  paid.  There  is  the  same  rea- 
son for  it  in  one  case  as  in  the  other ;  and  it  seems  to  me 
necessarily  to  result  from  the  fact  that  the  thing  is  taken  into 
the  custody  of  the  court  for  the  purpose  of  securing  the  jights 
of  all  who  have  an  interest  in  it. 

But  in  the  present  case  the  sale  was  on  credit,  and  when  a 
credit  is  given,  the  right  of  possession  as  well  as  the  right  of 
property  is  transferred  by  the  contract,  without  payment  of  the 
price.  It  is  stated,  and  has  not  been  controverted,  as  the  rea- 
son of  selling  on  credit,  that  no  person  appeared  at  the  sale  to 
purchase  for  cash,  and  that  the  credit  was  given  with  the  assent 
both  of  the  libellant  by  his  agent,  and  the  claimant.  But  it  is 
to  be  observed  that  the  marshal  was  not  authorized,  either  by 
law  or  the  tenor  of  the  precept  to  allow  a  credit  on  the  sale. 
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Now  waiving  all  questions  which  might  be  raised  as  to  the 
validity  and  efTect  of  a  sale  made  on  conditions  different  from 
those  prescribed  by  the  law  and  by  the  precept  under  which 
the  sale  was  made,  while  the  thing  remains  specifically 
[•366]  •  in  the  hands  of  the  purchaser,  and  the  rights  of  stran- 
gers are  not  involved,  and  giving  to  it  all  the  effect 
which  can  be  asked  for  it,  the  position  of  the  case  on  the 
evidence  now  before  the  court  will  be  this  :  The  purchaser  has 
acquired  the  absolute  property  in  the  thing,  and  the  term  of 
credit  having  expired,  the  proceeds  to  the  amount  which  he 
has  not  paid  over  to  the  marshal  are  in  his  hands.  For  the 
receipted  bill  which  was  deliveied  to  the  marshal  cannot  be 
admitted  as  payment ;  in  the  first  place  because  it  does  not 
appear  that  any  thing  has  been  paid  on  account  of  it  by  Per- 
kins. Indeed,  much  the  largest  part  of  it  consisted  of  his 
own  claim  for  wharfage  and  storage  while  the  vessel  lay  at 
his  wharf  and  the  rigging  in  his  store.  It  was  retained,  there- 
fore, to  satisfy  his  own  claim.  And  in  the  second  place, 
because  it  was  a  claim  which  the  marshal  had  no  legal  author- 
ity to  allow,  but  which  must  be  presented  to  the  court  for 
allowance,  after  the  money  is  paid  into  the  registry.  If  the 
money  had  been  actually  paid  over  by  the  purchaser,  he  must 
be  presumed  to  be  acquainted  with  the  law,  and  to  know  that 
it  was  paid  without  legal  authority.  Whatever  view  is  taken 
of  the  case,  the  unpaid  balance  must  be  considered  as  the 
proceeds  in  Perkins's  hands. 

Can  there  be  a  serious  doubt  whether  the  court  has  the 
authority  to  call  for  this  and  enforce  the  payment  ?  It  has 
the  same  authority  to  follow  the  proceeds  in  whatever  hands 
they  may  be,  and  under  whatever  pretext,  that  it  has  to  follow 
the  thing  in  specie.  1  Rob,  331.  Having  originally  taken 
the  property  into  its  custody  for  the  purpose  of  protecting  the 
rights  of  all  persons  having  an  interest  in  it  or  claims  upon  it, 
the  control  of  the  court  over- the  thing  itself,  or  its  proceeds  if 
it  has  been  sold,  continues  until  all  these  rights  have  been 
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adjudicated  and  satisfied.  My  opinion  is,  that  the  order  must 
be  made  absolute  for  the  payment  of  $181.75,  and  in  default 
of  payment  a  writ  of  attachment,  or  some  other  process 
adapted  to  the  exigency,  to  issue  to  enforce  the  payment. 


•The  William  Hakris  —  Churchill,  mos^^r.    1*367] 

When  the  respondent  wishes  to  ayail  himself  of  any  particular  matter  of 
defence,  he  most  present  it  with  proper  averments  in  his  answer  or  by  plea. 

No  evidence  is  properly  admissible  but  what  applies  to  matters  in  issue  be- 
tween the  parties,  and  nothing  is  in  issue  but  what  is  averred  on  one  side 
and  denied  by  the  other. 

Whether  the  master  is  a  competent  witness  for  the  owner  in  a  libel  against 
the  vessel  for  wages.     Qucere, 

He  is  incompetent  to  prove  any  matter  of  defence  wbich  originates  in  his 
own  acts  for  which  he  is  responsible. 

A  consul  has  no  authority  to  order  American  seamen  to  be  imprisoned  in  a 
foreign  port 

A  master,  who  procures  his  men  to  be  imprisoned  wilhout  good  cause,  will  not 
be  exempted  from  his  liability  to  them  for  damages,  by  showing  that  the 
imprisonment  was  ordered  by  -the  consul. 

When  the  crew  insist  on  a  survey  of  the  vessel,  alleging  that  she  ia  unsea- 
worthy,  if  there  be  reasonable  cause  for  a  survey,  the  owners  cannot  charge 
the  expense  to  the  seamen. 

The  master  is  not  a  competent  witness  to  prove  that  a  mecEcine  chest  was  on 
board,  for  the  purpose  of  throwing  the  expense  of  medical  advice  on  a  sea- 
man. 

When  the  sufficiency  of  the  medicine  chest  is  questioned,  the  proper  evidence 
to  be  produced  is  the  testimony  of  some  reputable  physician  who  has 
examined  it. 

April  17,  1837.  —  This  was  a  libel  for  wages   alleged  to 
'  have  been  earned  on  a  voyage  from  Portland  to  Matanzas,  in 

32 
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the  Island  of  Cuba,  and  back  to  this  port  The  service  was 
admitted,  and  the  answer  sets  forth  a  number  of  charges  which 
the  owners  claimed  to  have  deducted  from  the  wages.  If  all 
these  were  allowed,  they  would  amount  to  more  than  the 
whole  balance  of  wages  remaining  due.  The  several  claims 
are  mentioned  in  the  opinion  of  the  court,  and  the  evidence 
stated  by  which  they  were  supported. 

The  case  was  argued  by  Randy  for  the  libellant,  and  Willisj 
for  the  respondent 

[•  368]       •  Ware,  District  Judge. 

Several  preliminary  questions  have  been  raised  and 
discussed  at  the  argument  which  must  be  disposed  of  before 
we  can  approach  the  libel  on  its  merits.  In  the  first  place  it 
is  objected  that  the  action  is  brought  too  soon,  ten  days  not 
having  elapsed  after  the  discharge  of  the  vessel,  before  the  suit 
was  commenced.  The  sixth  section  of  the  act  of  July  20, 
1790,  (Laws  of  the  United  States^  ch.  54,)  provides  that  the 
seamen  shall  be  entitled  to  their  wages,  "  as  soon  as  the  voy- 
age is  ended  and  the  cargo  and  ballast  fully  discharged  at  the 
last  port  of  delivery."  But  admiralty  process  shall  not  be  im- 
mediately issued  against  the  vessel.  But  if  the  seamen  "  shall 
not  be  paid  within,  ten  days  after  such  discharge,  or  if  any 
dispute  shall  arise  between  the  master  and  seamen,  touching 
said  wages,  then  the  judge,  or  in  case  his  residence  is  more 
than  three  miles  from  the  place,  any  judge  or  justice  of  the 
peace  may  summon  before  him  the  master,  to  show  cause 
why  process  should  not  issue  against  the  vessel ; "  and  if  no 
sufficient  cause  is  shown,  then  process  to  issue  according  to 
the  direction  of  the  act  But  there  is  a  proviso  at  the  conclu- 
sion of  the  section  that  nothing  in  the  act  "  shall  prevent  any 
seaman  from  having  and  m^ntaining  an  action  at  common 
law  for  the  recovery  of  his  wages  or  from  immediate  process 
out  of  any  court  having  jurisdiction  wherever  any  ship  shall 
be  found,  in  case  she  shall  have  left  her  port  of  delivery  where 
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her  voyage  ended  before  payment  of  wages,  or  in  case  she 
shall  be  about  to  proceed  to  sea  before  the  end  of  ten  days 
next  after  the  delivery  of  her  cargo  or  ballast." 

Now  there  is  a  distinct  allegation  in  the  libel  that  the  vessel 
is  about  to  proceed  to  sea  before  thri  expiration  of  ten  days 
from  the  discharge  of  her  cargo ;  and  this  allegation  is  not 
denied  in  the  answer.  The  objection  itself  does  not  go  to  the 
merits,  but  is  merely  a  dilatory  exception,  and  if  the  respon- 
dent had  intended  \o  rely  upon  it,  he  should  have  put  the 
question  of  fact  in  issue  by  a  dilatory  plea  in  the  na- 
ture of  a  plea  in  abatement,  or  by  a  distinct  denial  *  of  [*  369] 
the  averment  in  the  libel  by  a  counter  allegation  in 
his  answer.  As  he  has  done  neither  one  nor  the  other,  the  fact 
must  be  taken  as  admitted.  No  evidence  can  properly  be 
received  to  contradict  it,  because  the  proof  must  be  confined 
to  the  matters  in  issue.  The  court  cannot  travel  out  of  the 
record  to  decide  questions  which  the  parties  have  not  sub- 
mitted to  it,  and  nothing  is  submitted  to  its  determination  but 
what  is  distinctly  alleged  on  one  side  and  contradicted  on  the 
other.  It  is  true  that  courts  of  admiralty  are  not  restrained  by 
the  strict  technical  rules  of  pleading  which  prevail  at  common 
law,  but  it  is  not  less  true  in  all  courts,  that  the  matters  in  con- 
•  troversy  must  be  distinctly  propounded,  and  each  party  must 
set  forth  by  plain  and  precise  allegations  the  grounds  on  which 
he  asks  for  the  judgment  of  the  court  in  his  favor,  as  well  to 
disclose  to  the  adverse  party  the  points  to  which  he  must 
direct  his  proof,  as  to  enable  the  court  to  see  what  is  in  con- 
troversy between  them.  Though  the  objection  is  one  merely 
dilatory  in  its  nature,  I  do  not  say  that  it  is  not  in  the  power 
of  the  court  after  the  parties  have  come  prepared  for  a  trial  on 
the  merits,  to  admit  an  amendment  of  the  answer  in  order  to 
put  the  fact  in  issue.  It  will  be  in  time  to  decide  this  ques- 
tion when  a  case  is  presented  which  requires  it ;  but  in  the 
present,  all  the  evidence  which  I  have  heard  goes  fuUy  to  sus- 
tain the  allegation  in  the  libeL 
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The  same  remarks  will  apply  to  another  ground  of  defence 
assumed  at  the  argument,  that  is,  that  the  misconduct  of  the 
libellant  with  the  rest  of  the  crew  amounted  to  a  mutiny  and 
worked  a  forfeiture  of  wages.  No  defence  of  this  kind  is  set 
forth  in  the  answer.  But  as  this  objection  goes  to  the  merits, 
resting  upon  a  charge  of  a  very  aggravated  character,  I 
should  feel  it  to  be  my  duty,  if  it  were  sustained  by  the  evi- 
dence, to  allow  an  amendment  in  order  to  bring  the  matter 
fairly  before  the  court  Mariners,  it  is  well-known,  are  favored 
persons  in  this  court ;  they  are  familiarly  said  to  be  the  wards 
of  the  admiralty.  But  a  court  of  admiralty  never  counte- 
nances insubordination,  much  less  mutiny,  in  those 
[*  370]  who  are  under  *  its  protection.  But  in  point  of  fact 
the  objection  is  wholly  unsustained  by  the  evidence. 
We  are  brought,  then,  to  the  real  matters  of  defence  which 
are  set  forth  in  the  answer ;  these  are  various  charges  which 
the  respondent  claims  to  be  deducted  from  the  wages,  and 
which,  if  deducted,  will  amount  to  more  than  the  whole 
balance  of  wages  remaining  due.  In  support  of  these,  the 
master  was  offered  as  a  witness.  He  was  objected  to  by  the 
libellant's  counsel  as  incompetent,  but  his  testimony  was  taken 
de  bene  esse  subject  to  the  opinion  of  the  court  on  his  com- 
petency. In  a  libel  against  a  vessel  for  wages,  although  a 
monition  usually  goes  to  the  master  and  the  owners  as  it  did 
in  this  case,  yet  the  master  does  not  become  technically  a 
party  in  the  cause,  but  by  appearing,  answering,  and  taking 
upon  himself  the  defence.  It  is  sometimes  said  in  a  loose 
sense  that  all  the  world  are  parties  to  a  libel  in  rem,  "but  by 
this  general  language,  nothing  more  is  meant  than  that  all 
who  have  an  interest  in  the  thing  may  make  themselves  parties 
by  filing  their  claims,  and  therefore  they  are  bound  by  the 
decree  so  far  as  they  have  an  interest  in  the  thing.  None, 
however,  are  parties  in  the  proper  sense  of  the  word  but  those 
who  make  themselves  such.  The  master,  therefore,  although 
monition  to  him  was  asked  for  in  the  libel  and  was  issued,  as 
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he  has  chosen  not  to  appear  and  defend,  is  not  incompetent,  as 
a  party. 

If  incompetent  at  all,  it  is  on  the  ground  that  he  has  an 
interest  in  the  cause.  Whether  he  has  such  an  interest  as 
upon  strict  legal  principles  excludes  him  from  testifying,  is  a 
question  of  some  difficulty,  upon  which  the  authorities  are 
not  agreed.  It  was  uniformly  held  by  Judge  Peters  during  the 
long  period  that  he  presided  in  the  admiralty  court  of  Penn- 
sylvania, that  the  master  was  incompetent  on  the  ground  of 
interest ;  and  though  this  opinion  was  often  objected  to  by 
counsel,  it  is  not  understood  that  it  was  ever  overruled  by  the 
appellate  court  Malone  v.  Bell^  1  Peters,  Ad.  Rep.  141 ;  The 
PheniXj  Id.  201.  The  same  principle  has  been  adopted  by 
the  district  court  of  Massachusetts.  JDunlap^s  Adm. 
*Pract.  245.  On  the  contrary.  Sir  William  Scott  [*371] 
held  that  he  had  no  interest  which  went  to  his  com- 
petency, though  his  relation  to  the  cause  might  go  materially 
to  his  credit  "  The  master,"  he  says,  "  has  no  immediate 
interest  in  the  suit,  and  therefore  is  not  an  incompetent  wit- 
ness by  any  rule  of  law  with  which  I  am  acquainted,  though 
it  may  certainly  be  necessary  to  watch  his  testimony  with 
jealousy,  as  his  conduct  may  constitute  a  material  part  of  the 
adverse  case."     The  Lady  Ann^  Edwards,  Ad.  R,  235. 

But  waiving  the  question  as  to  the  competency  of  the  mas- 
ter generally,  it  is  clear  on  principle  and  authority  that  he  is 
an  incompetent  witness  to  support  any  matters  of  defence  set 
up,  which  originate  in  his  own  acts,  because  for  those  acts  he 
may  be  held  personally  responsible.  This  was  decided  by  Sir 
William  Scott  himself,  in  the  case  of  the  Exeter.  In  that 
case  the  mate  of  the  vessel  had  been  discharged  by  the  master 
for  alleged  misconduct  On  the  return  of  the  vessel  she  was 
libelled  by  Robinett,  the  mate,  for  his  wages,  and  the  deposi- 
tion of  the  master  was  offered  and  read  de  bene  esse^  to  prove 
the  misconduct  and  justify  the  discharge.  Sir  William  Scott 
held  that  he  was  clearly  inadmissible,  for  if  the  discharge  was 
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not  justifiable,  he  woold  be  liable  to  the  owners  for  any  dam- 
age that  they  might  sustain  in  consequence  of  it  "  I  have 
no  doubt,"  says  he,  ^  from  the  consideration  that  I  have  been 
able  to  give  to  the  matter,  and  also  from  conversation  with 
eminent  persons  at  the  common  law,  that  he  is  not  a  compe- 
tent witness."  2  Bob.  AtL  R.  261.  Now  as  far  as  legal  prin- 
ciples are  concerned,  there  is  a  perfect  identity  as  to  several  of 
the  claims  which  are  insisted  upon  as  deductions  from  wages 
bet^'een  the  present  case  and  that  of  Robinett  against  the 
Exeter.  This  will  be  evident  as  we  proceed  to  examine  them. 
Th\e  libellant,  while  at  Matanzas,  was  by  the  procurement 
of  the  master,  for  some  alleged  misconduct,  put  in  prison  and 
detained  several  days.  The  first  charge  claimed  as  a  deduc- 
tion is  the  expenses  of  this  imprisonment,  and  the  second  is 
the  expense  of  hiring  another  hand  to  supply  his  place 
[•372]  while  in  prison.  These  are  •expenses  which  the  mas- 
ter pays  and  charges  to  the  owner  among  the  expenses 
of  the  voyage.  It  is  very  certain  that  the  master  cannot 
charge  the  owner  with  this  expense  unless  he  can  show  by 
satisfactory  proof  that  the  imprisonment  was  required  by  the 
urgency  of  the  case,  and  called  for  by  the  interest  of  the  own- 
ers. If  it  were  unnecessary  and  unjustifiable,  the  master 
would  be  liable  himself  for  the  expenses  and  all  the  damages 
his  own  wrongful  act  had  occasioned,  besides  being  liable  to 
the  seamen  for  his  personal  wrong.  The  master  is  introduced 
as  a  witness  to  justify  this  imprisonment  and  throw  these 
expenses  on  the  seamen,  and  thus  exonerate  himself  from  his 
own  liability.  For  this  purpose  the  master  is  clearly  an  inad- 
missible witness. 

But  the  allegation  in  the  libel  is  that  the  libellant  was 
ordered  to  be  imprisoned  by  the  American  consul,  and  it 
seemed  to  be  assumed  in  the  argument  that  this  would  relieve 
the  master  from  his  responsibility.  In  the  first  place  it  is  to 
be  remarked  that  the  order  of  the  consul  was  obtained  by  the 
master  on  his  own  ex  parte  representation.   And  in  the  second, 
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that  a  consul  has  no  authority  toxommit  seamen  to  prison. 

.  The  laws  of  the  United  States  invest  their  consuls  and  com- 
mercial agents  with  certain  powers  to  be  exercised  for  the 

J)enefit  and  protection  of  American  seamen  when  in  foreign 
ports ;  as  for  the  relief  of  destitute  mariners  and  furnishing 
them  with  the  means  of  returning  home.  But  no  portion  of  the 
judicial  power  of  the  United  States  is  conferred  on  consuls. 
They  cannot  take  cognizance  of  the  offences  of  seamen  in 
foreign  ports  and  sentence  them  to  punishment.  When  the 
master  of  a  vessel  finds  it  necessary  for  the  purpose  of  pre- 
serving discipline  on  board  his  ship  and  maintaining  his  au- 
thority, to  treat  any  of  his  crew  with  severity,  as  a  matter  of 
prudence  it  may  be  well  for  him  to  consult  the  consul  and 
take  hi^dvice.  This  is  usually  done  on  his  own  representa- 
tion of  the  case,  but  the  interposition  of  the  consul  has  never 
been  supposed  to  exempt  the  master  from  his  own  responsibil- 
ity.    Wilson  v.  The  Mary^  Gilpin,  31. 

Th^  third  charge  is  for  the  expense  of  the  survey 
called  by  the  •crew.  It  appears  that  three  or  four  [•STS] 
days  after  the  vessel  left  this  port  she  was  met  by  a 
severe  gale,  that  she  was  strained  by  the  severity  of  the 
weather,  and  her  deck  load  was  shifted,  and  that  during  the 
whole  residue  of  the  voyage  she  leaked  so  much  that  when 
the  weather  was  bad  one  hand  was  required  at  the  pump 
nearly  the  whole  time,  and  when  the  sea  was  smooth,  that 
one  hand  was  kept  at  the  pump  nearly  half  the  time ;  that 
after  her  arrival  in  port  she  continued  to  leak  very  badly  until 
a  part  of  the  cargo  was  discharged.  The  crew  did  their  duty 
faithfuUy  without  any  complaint  until  the  vessel  was  wholly 
discharged.  They  then  required  of  the  captain,  the  mate 
agreeing  with  them,  a  survey  of  the  vessel,  stating  their  opin- 
ion that  she  was  not  seaworthy,  and  not  safe  to  return  in. 
While  the  crew  were  discharging  the  cargo,  the  master  had 
employed  caulkers  who  had  been  engaged  in  repairing  her  for 
two  days,  and  it  was  after  they  had  left  the  vessel  that  the 
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crew  demanded  a  survey.     It  seems  that  they  were  not  satis- 
fied with  the  repairs  that  were  made,  and  the  report  of  the  , 
surveyors  justified  their  apprehensions.     In  the  first  report  of 
the  surveyors  on  the  15th,  they  directed  certain  repairs  to  b^ 
made,  and  these  having  been  made,  on  examining  her  again 
on  the  2l8t,  they  pronounced  her  seaworthy. 

The  act  of  July  20, 1790,  ( U.  &  Laws^  ch.  29,  sect.  3,)  pro- 
vides that  when  a  vessel,  bound  on  a  voyage  to  a  foreign  port, 
shall,  "  after  the  voyage  is  begun,'*  be  found  to  be  leaky,  or 
otherwise  unfit  to  proceed  on  the  voyage,  the  majority  of  the 
crew  with  the  mate  may  require  the  master  to  put  into  the 
nearest  port  and  have  a  survey  called.  The  master  is  required 
in  the  first  instance  to  pay  the  expense  of  the  survey ;  but  if 
it  "appears  that  "  the  complaint  of  the  crew  was  without  foun- 
dation," then,  and  only  then,  is  he  authorized  to  deduct  the 
amount  of  the  expense  firom  their  wages.  The  statute  seems 
from  its  language  to  contemplate  the  case  of  a  vessel  sailing 
from  a  port  in  this  country  to  some  foreign  port,  butthe^ason 
of  the  law  applies  as  strongly  to  that  of  a  vessel  departing 

from  a  foreign  port  on  her  return,  as  leaving  her  home 
[*P74]  •port  on  a  foreign  voyage.     It  contemplates  also  the 

case  of  a  vessel  which  has  already  commenced  her 
voyage.  This  case  does  not  therefore  fall  within  the  precise 
words  of  the  law.  This  vessel  was  not  proceeding  fjrom  a  . 
port  in  this  country,  and  had  not  commenced  her  voyage. 
She  had,  however,  proved  herself  unfit  for  navigation  after  the 
disaster  she  met  with  on  her  outward  voyage,  and  though  she 
had  been  partially  repaired,  it  appeared  from  the  survey  that 
the  repairs  were  insufiicient  Is  it  then  reasonable,  without 
referring  to  the  statute,  that  the  crew  should  be  charged  with 
the  expense  of  the  survey,  when  the  result  proved  that  it  was 
called  for  by  the  interest  of  the  owners  themselves  ?  The 
charge  of  the  expense  on  the  crew,  when  their  complaint  is 
without  foundation,  is  in  the  nature  of  a  statute  penalty  for 
interrupting  the  voyage  without  reasonable  cause.     In  this 
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case  the  complaint  was  not  uVifounded,  and  though  the  facts 
of  the  case  do  not  bring  it  within  the  words  of  the  statute,  I 
feel  no  difficulty  in  saying  that  it  is  within  its  reason.  And  if 
there  were  no  statute,  I  should  feel  as  little  difficulty  in  hold- 
ing the  crew  free  from  blame.  It  is  an  engagement  implied 
from  the  very  nature  of  the  contract  between  the  owners  and 
the  seamen,  that  the  vessel  in  which  the  voyage  is  to  be  per- 
formed shall  be  seaworthy,  and  if  in  the  course  of  the  voyage 
she  receives  such  damage  as  to  be  unsafe,  the  crew  are  not 
bound  to  continue  in  her,  unless  she  is  rendered  seaworthy  by 
sufficient  repairs.  They  are  not  bound  to  expose  their  lives  in 
a  vessel  which  is  in  an  unfit  condition  to  perform  the  voyage. 
Another  charge  claimed  as  a  deduction  is  the  sum  paid  for 
medical  advice.  By  the  general  maritime  law,  if  a  seaman 
fall  sick  during  the  voyage,  he  shall  be  cured  at  the  expense  of 
the  vessel.  There  is  not  a  single  principle  of  maritime  law 
more  generally  recognized  by  the  usages  of  all  commercial 
nation3,  than  this,  that  the  expenses  of  the  sickness  of  any  of 
the  crew  shall  be  borne  by  the  vessel.  These  expenses  include 
medical  advice,  as  well  as  medicine,  diet,  lodging,  and  attend- 
ance. The  act  of  Congress  of  1790,  (ch.  29,  sect.  8,) 
has  introduced  an  exception  into  the  law  of  *this  [*375] 
country  in  favor  of  the  owners  by  providing  that  all 
vessels  of  certain  descriptions,  bound  on  a  foreign  voyage, 
shall  be  provided  with  a  medicine  chest,  accompanied  with 
suitable  directions  for  administering  the  medicine ;  and  by  the 
construction  of  the  act,  it  has  been  holden  that  if  the  vessel  is 
thus  provided,  the  expense  of  medical  advice  shall  be  borne 
by  the  seamen;  but  all  other  expenses  of  sickness  are  left 
where  they  are  placed  by  the  maritime  law,  a  charge  on  the 
vessel.  To  exempt  the  vessel  from  the  charge,  then,  it  must 
be  shown  that  there  was  a  medicine  chest  on  board,  provided 
with  suitable  medicine  in  sufficient  quantities  and  accom- 
panied with  proper  directions  for  administering  them.  When 
a  statute  specially  exempts  a  party,  on  the  performances  of  a 
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condition,  from  any  particular  liability  or  duty,  which,  before 
the  statute,  was  imposed  by  the  general  law,  before  he  can 
claim  the  exemption,  he  must  show  the  conditions  to  have 
been  complied  with.  The  burden,  therefore,  is  on  the  owner, 
to  show,  if  the  fact  be  not  admitted,  that  there  was  a  medi- 
cine chest  suitably  provided  with  medicines,  and  instructions 
for  their  use,  if  he  wishes  to  exempt  himself  from  a  charge  for 
medical  advice. 

The  only  evidence  offered,  to  prove  that  there  was  a  medi- 
cine chest  on  board,  was  the  testimony  of  the  captain.  But 
it  is  quite  clear  that  he  is  an  incompetent  witness  to  prove 
this  fact  In  case  there  is  not  one  on  board  the  vessel,  the 
statute  makes  him  personally  liable  for  the  expenses  of  medi- 
cal advice ;  and  if  it  be  admitted  that  he  could  charge  it  in 
his  account  against  the  owners,  yet,  as  he  is  liable  in  the  first 
instance,  he  swears  directly  to  his  own  discharge.  Admitting, 
however,  that  there  was  no  legal  exception  to  his  competency, 
it  can  hardly  be  pretended  that  he  is  a  proper  witness  to  prove 
the  sufficiency  of  the  medicine  chest,  and  still  less,  if  possible, 
to  satisfy  the  court  that  it  was  accompanied  with  suitable 
directions  for  administering  the  medicine.  For  why  is  such  a 
book  of  directions  required,  except  that  the^  requirement  is 
founded  on  the  reasonable  presumption  that  the  master  has 

not  sufficient  knowledge  of  the  properties  of  particu- 
[•376]  lar  drugs  to  administer  them  *  without  such  directions. 

Whenever  the  sufficiency  of  the  medicine  chest  is 
called  in  question,  the  proof  which  would  be  required  would 
be  the  testimony  of  some  reputable  physician  who  had  ex- 
amined it 

With  respect  to  the  last  two  charges  claimed  to  be  deducted 
from  the  wages,  upon  the  evidence  before  me,  I  am  quite  clear 
th^t  they  cannot  be  allowed.  As  to  the  first  two  charges, 
growing  out  of  the  imprisonment,  it  is  equally  clear  that  the 
master  is  an  inadmissible  witness  to  support  them.  There  is, 
however,  other  testimony  on  the  subject,  that  of  the  seamen 
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who  were  examined  by  the  libellant,  and  their  testimony  cor- 
responds very  nearly  with  the  statement  of  the  master. 

The  leaky  condition  in  which  the  vessel  arrived  at  Matanzas 
has  been  already  mentioned.  Notwithstanding  the  hard  service 
required  of  the  crew  by  the  bad  state  of  the  vessel,  one  hand 
being  required  at  the  pump  the  greater  part  of  the  time  dur- 
ing the  whole  of  the  voyage,  it  appears  that  the  men  did  their 
duty  faithfuDy  and  cheerfully  until  she  got  into  port,  and  until 
the  cargo  was  entirely  discharged.  After  that  they  came  for- 
ward to  the  captain  and  stated  that  they  objected  to  working 
longer  until  there  was  a  survey ;  that  they  considered  the  ves- 
sel unseaworthy  and  unsafe  to  return  in.  They  did  not  in 
terms  absolutely  refuse  to  work.  The  strongest  language, 
which  it  is  pretended  was  used,  was  that  they  had  rather  not 
work  until  there  was  a  survey.  Nor  is  it  pretended  that  the 
state  of' the  vessel  was  seized  upon  by  them  as  a  mere  pretext 
to  avoid  duty.  It  is  admitted,  and  it  is  clear  from  all  the  tes- 
timony, that  the  men  were  afraid  to  return  in  the  vessel.  Thus 
far,  it  appears  to  me  the  crew  were  free  from  blame.  They 
believed,  and  had  reason  to  believe,  that  the  vessel  was  not  in 
a  condition  to  make  the  voyage  safely,  and  that  their  lives 
would  be  endangered  by  returning  in  her  without  further 
repairs.   The  surtey  proved  that  their  fears  were  well  founded. 

After  the  survey,  but  before  any  thing  was  done  by  the  mas- 
ter towards  making  the  repairs,  which  were  decided  to 
be  necessary,  *  he  again  ordered  the  men  to  go  to  [*  377] 
their  work,  and  they  again  in  the  same  respectful, 
but  decked  manner  refused.  Thereupon  one  of  them  was 
immediately  sent  to  prison.  This  was  in  the  evening,  and  the 
next  morning  the  same  order  was  given  by  the  master  with 
the  like  result,  when  the  libellant  and  another  man  were  sent 
to  prison,  leaving  only  one  green  hand  and  a  boy  on  board.  It 
is  not  so  easy  to  excuse  the  crew  for  persevering  in  their  refusal 
to  work  after  the  survey.  It  could  not  be  expected  that  they 
Wpuld  proceed  to  load  the  vessel  until  the  repairs  were  made, 
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but  no  satisfactory  reason  can  be  given  why  they  should  not 
prepare  the  vessel  for  taking  iQ  her  return  cargo.  But  though 
the  men  were  not  free  from  blame,  was  the  master  justifiable 
in  the  harsh  and  severe  measures  he  took  to  punish  them  ?  It 
was  evident  that  they  did  not  refuse  to  work  from  a  disposi- 
tion to  insubordination ;  they  put  their  refusal  on  the  single 
ground  that  the  vessel  was  ungeaworthy,  and  having  dis- 
charged the  cargo,  that  they  ought  not  to  be  required  to  enter 
upon  the  services  of  a  new  voyage  unless  the  vessel,  by  proper 
repairs,  was  rendered  fit  for  it. 

It  may  be  asked  what  was  the  captain  to  do.  The  law 
intrusts  him  with  a  large  and  somewhat  undefined  authority 
over  his  men.  But  it  is  an  authority  analogous  to  that  of  a 
parent  over  a  child,  or  a  master  over  an  apprentice,  rather  than 
to  that  of  a  magistrate ;  and  the  law  expects  him  to  exercise 
his  authority  with  something  of  parental  moderation  and  dis- 
cretion. It  will  not  justify  him  in  resorting  to  the  severest 
punishment  for  slight  offences.  In  cases  of  urgent  necessity, 
when  the  ship  is  in  danger,  and  the  property  which  his  owners 
have  intrusted  to  him,  to  say  nothing  of  the  lives  of  the  crew, 
is  in  imminent  jeopardy,  the  most  prompt  obedience  is  neces- 
sary, and  the  most  energetic  measures  justifiable  for  enforcing 
it.  But  in  cases  where  tffere  is  no  such  pres'bing  urgency,  the 
law  very  reasonably  requires  more  moderation  and  forbear- 
ance. In  the  present  case  it  can  hardly  admit  of  a  doubt,  if 
the  captain  had  calmly  explained  to  the  crew  their  duty,  and 

assured  them  that  they  should  not  be  required  to  return 
[•  378]  in  the  vessel  until  she  was  made  *  safe  by  §ufiicient 

repairs,  that  a  crew  so  habitually  obedient,  would  have 
complied  with  his  orders.  At  any  rate,  the  master  cannot  be 
justified  in  resorting  to  so  severe  a  punishment  until  milder 
measures  had  been  tried.  Wilson  v.  The  Mary^  Gilpin,  31. 
It  has  been  doubted  whether  the  master  is  authorized  in  any 
case  to  punish  a  seaman  by  imprisonment  in  a  foreign  port 
It  is  not  only  a  severe  punishment  in  itself,  but  ^  the  prison 
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fees  and  other  expenses  are  usually,  in  the  settlement  of  the 
voyage,  charged  on  the  earnings  of  the  seamen,  it  operates  in 
practice  as  a  species  of  for  feiture  of  wages.  I  haveheld  that 
in  extreme  cases,  where  a  man  proves  incorrigibly  disobedient 
and  refractory,  and  where  it  is  necessary,  for  the  purpose  of 
preserving  order  and  discipline  on  board  the  vessel,  that  the 
master  was  justified  in  calling  in  the  aid  of  the  police,  and 
sending  a  seaman  to  prison.  But  it  is  not  a  punishment  to 
be  resorted  to,  except  in  grave  cases,  and  not  until  other  means 
have  been  tried  to  bring  a  man  to  his  duty.  Under  the  cir- 
cumstances of  the  present  case,  I  think  it  was  clearly  unjusti- 
fiable.   I  decree  the  wages  to  be  paid  without  deduction. 


The  Rising  Sun, —  Sponagle,  wa^/cr. 

Embezzlement  by  a  salvor  works  a  forfeiture  of  his  claim  of  salvage,  but  doe» 

not  prejudice  bis  co^vors,  vrbo  are  innocent. 
If  the  master  and  all  the  crew  are  implicated  in  the  embezzlement,  it  will  not 

work  a  forfeiture  of  the  share  of  innocent  owners  of  the  salvor  ship. 
The  clothing  of  the  master  and  crew  which  is  left  on  board  a  vessel  when 

they  abandon  her,  is  not  included  in  the  mass  of  property  on  which 

salvage  is  allowed,  but  is  restored  free  of  charge. 
The  ancient  rule  of  the  admiralty,  to  allow  a  moiety  as  salvage  in  all  casea 

of  derelict,  Ib  no  longer  a  binding  rule.    It  bends  to  the  circumstances  of 

particular  cases. 
When  the  shares  of  any  salvors  are  forfeited,  they  do  not  accrue  to  their 

co-salvors,  to  increase  their  shares,  but  are  reserved  for  the  owners  of  the 

property  saved. 

*June  Temij  1837.  —  This  was  a  case  of  salvage.  [•SVO} 
The  schooner  Albion,  belonging  to  the  libellant,  on 
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her  return  from  a  fishing  voyage  on  the  Grand  Banks,  on  the 
13th  of  September,  1836,  fell  in  with  the  Rising  Sun  aboat 
twenty  miles  south  of  Cape  Sables,  deserted  by  her  crew, 
lying  on  her  l>eam  ends,  and  filled  with  water.  The  roaster 
and  crew  of  the  Albion  took  possession  of  her,  and  cut  away 
her  masts,  when  she  righted*  They  found  her  loaded  with 
cord-wood ;  and  upon  further  examination  they  found  money 
on  board  to  the  amount  of  one  hundred  dollars,  with  various 
articles  of  clothing  which  were  left  by  her  crew  when  they 
abandoned  her,  of  about  the  same  value.  The  Albion  took 
her  in  tow,  and  the  weather  proving  favorable,  brought  her 
into  the  Penobscot  River,  when  a  libel  was  filed  by  the  owners 
of  the  Albion,  for  salvage.  She  proved  to  bS  a  schooner  be- 
longing to  Haliffiix,  and  a  claim  was  filed  by  Sponagle,  her 
late  master,  in  behalf  of  the  owners. 

The  cause  was  argued  by  Allen,  for  the  libellants,  and  by 
Fessenden  Sf  Deblois,  for  the  claimants. 

Wabb,  District  Judge. 

This  is  a  case  of  derelict,  and  a  clear  case  of  salvage  unless 
there  has  been  a  forfeiture  of  the  right  by  the  misconduct  of 
the  salvors.  The  libel  was  originally  filed  by  the  owners  of 
the  Albion  with  the  master  for  themselves  and  in  behalf  of 
the  crew.  The  claimants  object  to  the  allowance  of  any  sal- 
vage, alleging  a  forfeiture  on  account  of  the  misconduct  of 
the  salvors.  The  misconduct  alleged  is  the  embezzlement  of 
the  money  and  clothing  found  on  board,  by  the  master  and  crew 
of  the  Albion.  A  number  of  depositions  have  been  taken  in 
support  of  the  allegation,  by  which  it  is  clearly  proved  that 
soon  after  the  vessel  was  brought  into  a  place  of 
[•  380]  safety,  the  master  and  crew  of  the  Albion  *  took  the 
money  and  clothing  which  they  found  on  board,  and 
divided  it  among  themselves.  Sponagle,  the  master  of  the 
Rising  Sun,  happened  to  be  at  Bucksport  at  the  time,  or  soon 
after  the  arrival  of  the  two  vessels  at  that  port,  and  having 
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ascertained  the  embezzlement,  applied  for  a  warrant  against 
those  who  were  supposed  to  be  concerned  in  the  fraud,  by 
means  of  which  the  articles  purloined  were  eventually  re- 
covered. 

There  is  no  doubt  that  this  embezzlement  works  an  entire 
forfeiture  of  all  claim  for  salvage  on  the  part  of  those  who 
participated  in  it  Salvage  property  is  always  from  necessity 
more  or  less  exposed  to  be  plundered  by  the  salvors,  and  when 
found  derelict  it  is  peculiarly  so,  because  the  owner  has  then 
no  power  to  protect  it  by  the  care  and  oversight  either  of  him- 
self or  his  agents.  It  is  entirely  at  the  disposal  of  strangers, 
who  usually  do  not  even  know  who  the  owner  is,  and  who  are 
not  ordinarily  persons  trained  by  education  and  habit  to  the 
most  exact  and  punctilious  notions  of  the  distinction  between 
meum  and  tuuniy  particularly  in  relation  to  property  abandoned 
by  the  owner ;  and  the  experience  of  maritime  commerce  in 
all  ages  shows  that  the  temptation  to  illicit  gain  in  such  cases, 
is  apt  to  be  too  strong  for  the  integrity  of  those  who  are  most 
usually  subject  to  it  The  law  does  what  it  can  on  these 
melancholy  occasions  to  fortify  their  honesty,  by  allowing 
them  the  most  liberal  reward.  It  is,  for  this  reason,  the  habit 
of  maritime  courts  not  to  stint  the  compensation  of  salvage 
service  to  a  naked  qtumtum  meruit  for  the  actual  labor  and 
danger  encountered  in  the  salvage.  They  act  on  principles  of 
more  enlarged  liberality.  It  is  the  policy  of  the  law,  with  a 
view  to  tril  general  interest  and  security  of  commerce,  and  to 
encourage  a  hardy  and  adventurous  class  of  men  to  engage  in 
such  laborious  and  hazardous  enterprises,  and  to  take  from 
them  the  temptation  to  dishonesty,  by  the  liberality  of  its 
reward.  But  while  the  law  is  thus  liberal,  it  requires  on  the 
part  of  the  salvors  the  most  scrupulous  fidelity.  It  visits, 
therefore,  any  embezzlement,  although  small,  with  an  entire 
forfeiture  of  all  claim  for  salvage.  It  not  only  with- 
holds the  extraordinary  *  reward,  awarded  to  an  hon-  [*381] 
est  salvor  as  a  premium  on  his  courage  and  hardihood, 
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but  by  way  of  penalty  on  his  fraud  deprives  bim  of  even  a 
quatUum  meruit  for  his  labor.    The  right  having  been  forfeited, 
it  is  not  restored  by  the  owner's  recovery  of  the  embezzled 
goods  by  the  aid  of  a  criminal  process.     There  b  some  reason 
to  believe  that  a  part  of  the  crew  of  the  Albion  exhibited 
some  reluctance 4o  become  participators  in  the  fraud;  and  if 
any  of  them,  before  the  institution  of  a  compulsory  process 
on  behalf  of  the  owners  had  voluntarily  come  forward  and 
surrendered  that  part  of  the  plundered  property  which  they 
had  reluctantly  received,  I  should  have  felt  it  my  duty  to 
restore  them  to  their  rights  as  salvors.     The  spirit  of  the  mar- 
itime law  is  to  overlook  and  pardon  offences  on  repentance 
and  the  tender  of  reasonable  amends.     But  without  such  res- 
titution there  can  be  no  pretence  of  a  claim  to  salvage  by 
those  who  have  made  themselves  partners  in  the  fraud. 

This  is  not  contested  by  the  counsel  for  the  libellants,  and 
upon  the  coming  in  of  the  depositions,  by  an  amendment  of 
the  libel,  the  claim  of  salvage  on  the  part  of  the  master  and 
crew  has  been  withdrawn.  But  it  is  contended  by  the  coun- 
sel for  the  respondents,  that  the  master  and  the  whole  crew 
having  been  concerned  in  the  embezzlement,  this  works  a  for- 
feiture, not  only  of  their  shaies,  but  of  that  of  the  owners 
also.  The  master,  it  is  said,  is  their  agent,  and  the  crew  their 
servants ;  and  the  argument  is  that  the  owners,  upon  prin- 
ciples of  law,  cannot  maintain  a  claim  founded  on  the  acts 
of  their  agent  and  servants,  wlien  they  are  so  deeply  tainted  * 
with  fraud ;  that  it  is  against  public  policy  to  support  a  claim 
under  such  circumstances.  It  ie  at  the  same  time  admitted 
that  this  will  be  extending  the  forfeiture  further  than  it  has 
been  carried  in  any  reported  decision. 

In  the  case  of  The  Blair eau^  3  Cranch,  240,  and  that  of  the 
Boston^  1  Sumner,  328,  the  master  was  guilty  of  embezzle- 
ment, and  in  both  cases  the  forfeiture  of  his  share  of  the 
salvage  was  enforced  against  him  by  the  court  In  the  latter 
case  he  was  part  owner,  and  it  was  held  that  the  forfeiture 
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extended  not  only  to  the  •share  which  he  claimed    [*382] 
on  the  ground  of  his  personal  service,  but  to  the  por- 
tion to  which  he  would  have  been  entitled  as  owner.     1  Sum- 
ner^  358.     It  was  not,  however,  intimated  by  the  court,  or  con- 
e^:j^:  tended  at  the  argument,  that  the  fraud  of  the  master  could 

i:  :^  prejudice  the  claim  of  the  ipnocent  part  owners.     The  objec- 

::^ --  tion  is  admitted  to  be  new,  but  if  it  is  well  founded  in  law 

[^''  and  justice,  it  ought  not  to  be  overruled  merely  because  it  has 

\t  ii^-  never  been  taken  before. 

rrrc  It  is  true  that  the  master  is  the  agent  of  the  owners,  and 

that  they  are  bound  for  his  acts,  as  well  torts  as  contracts, 
while  acting  within  the  general  scope  of  his  authority.  If  a 
vessel  is  employed  as  a  carrying  ship,  and  the  master  purloins 
or  embezzles  goods  taken  on  freight,  the  owner  will  be  respon- 
sible for  his  fraud,  because  to  receive  and  carry  goods  on 
freight  is  within  the  general  scope  of  his  employment ;  and  as 
the  owners  hold  him  out  to  the  world  as  a  man  entitled  to 
confidence,  they  are  held  to  answer  for  his  frauds  to  those  who 
trust  him.  Abbott  on  Shippin^y  92,  and  p.  99,  note  1.  But 
the  owners  are  not  answerable  for  his  acts,  unless  they  are 
expressly  authorized,  or  fall  within  the  usual  course  of  his  em- 
ployment. Whether  it  can  be  considered  as  within  the  scope 
of  the  master's  authority,  when  he  is  intrusted  by  the  owners 
with  a  vessel  for  the  purpose  of  carrying  goods  on  freight,  or 
fishing,  or  for  any  of  the  objects  for  which  vessels  are  usually 
employed,  to  employ  it  in  saving  a  wreck  which  he  may  acci- 
dentally fall  in  with  at  sea,  so  that  his  owners  shall  be  bound  for 
his  acts  of  fraud  or  negligence,  is  not,  that  I  am  aware  of,  set- 
tled by  any  reported  decision.  Though  such  events  are  not  of 
very  frequent  occurrence,  it  is  not  rare,  when  a  wreck  is  met, 
if  the  cargo  is  supposed  to  be  valuable,  for  an  attempt  to  be 
made  to  save  it  When  the  attempt  is  successful,  the  owners 
are  not  likely  to  complain.  Should,  however,  their  own  vessel 
be  lost  in  the  enterprise,  it  is  admitted  in  all  the  cases  that 
they  would  lose  their  insurance,  if  the  insurance  were  for  the 
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voyage,  as  it  would  amount  to  a  deviation  and  would  increase 
the  risk.  But  if  the  vessel  were  insured  on  time,  it  is 
[•  383]  not  •  perhaps  quite  so  clear  that  the  insurance  would 
be  forfeited.  But  whether  the  master  can,  in  any  case, 
be  considered  as  acting  within  the  scope  of  his  authority,  wbea 
he  employs  a  vessel  in  such  an  unusual  enterprise,  need  not 
be  decided  in  this  case.  From  the  practice  of  allowing,  in 
such  cases,  a  part  of  the  salvage  to  the  vessel,  it  would  seem 
that  courts  do  not  consider  the  act  as  such  a  violation  of  duty 
on  the  part  of  the  master  as  would,  in  case  of  disaster,  render 
him  liable  to  the  owners.  But  waiving  the  question  as  to  the 
power  of  the  master,  to  involve  the  responsibility  of  the  own- 
ers for  his  acts,  in  an  affair  of  this  kind,  so  far  as  it  results 
from  his  general  authority  as  master,  it  is  said  that  the  owners, 
by  becoming  parties  to  this  libel,  have  affirmed  his  act,  and 
that  it  is  now  too  late  for  them  to  deny  his  authority ;  and 
that  they  are  responsible  for  his  frauds  precisely  as  they  would 
be  if  he  had  been  previously  authorized.  Admitting  it  to  be 
so,  and*  the  question  will  be  how  far  this  liability  extends.  If 
the  Albion  had  been  a  freighting  vessel,  and  the  money  and 
other  articles  embezzled  had  been  taken  on  freight,  the  owners 
would  have  been  liable  only  for  the  value  of  the  articles. 
When  they  were  restored  to  the  shipper  either  by  the  master 
or  any  other  hand,  they  would  be  discharged  from  their  respon- 
sibility, and  the  shipper  would  be  liable  for  the  freight  In  the 
present  case  the  goods  embezzled  have  b^en  restored,  and  why 
should  not  the  owners  be  entitled  to  a  compensation  for  the 
use  and  risk  of  their  vessel  in  saving  them. 

It  is  argued  further  that  it  is  against  public  policy  to  allow 
the  owners  to  maintain  a  claim  through  the  acts  of  their  agent 
and  servants,  when  the  transaction  which  is  the  foundation  of 
their  claim  is  so  deeply  tainted  with  fraud.  But  in  point  of 
fact,  the  act  of  the  master  is  not  properly  the  foundation,  it  is 
only  the  occasion  of  the  owner's  claim.  The  master  and  crew 
have  their  own  personal  claim  for  their  personal  services.     The 
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foandation  of  the  owner's  claim  is  the  service  of  his  vessel. 
Experience  shows  that  the  temptation  to  fraud  is  too  strong 
for  the  integrity  of  that  class  of  persons  who  are  usu- 
ally engaged  in  those  *  enterprises.  The  law  endeav-  [*  384] 
ors  to  overcome  this  temptation,  first  by  the  liberality 
of  its  rewards,  and  secondly  by  inflicting  with  unyielding  con- 
stancy a  forfeiture  of  all  salvage  upon  every  person  who  is 
guilty  of  embezzlement.  By  extending  the  forfeiture  beyond 
the  guilty  individual,  it  is  not  apparent  that  more  effectual 
security  would  be  given  to  property  in  this  exposed  situation. 
If  a  man  ^uld  not  be  deterred  firom  pilfering  by  the  fear  of 
losing  his  own  share  of  the  salvage,  there  is  but  little  proba- 
bility that  he  would  be  by  making  his  misdemeanor  a  ground 
of  forfeiture  of  the  rights  of  others.  The  operative  check  on 
his  cupidity  is  the  apprehension  of  losing  his  own  reward. 
To  extend  the  forfeiture  in  this  w^ay  would  be  imposing  a  per- 
sonal penalty,  by  way  of  punishment,  where  there  had  been 
no  .personal  delinquency.  It  would  be  inconsistent  with  the 
principles  of  law  and  justice,  and  does  not  appear  to  me  to  be 
called  for  by  any  principle  of  public  policy. 

A  question  was  raised  at  the  argument,  whether  the  cloth- 
ing on  board,  which  appears  to  have  been  principally  the  wear- 
ing apparel  of  the  crew,  ought  to  be  included  in  the  mass  of 
'property  on  which  salvage  is  allowed.  I  think  not.  On  these 
melancholy  occasions,  thode  who  escape  from  shipwreck  usu- 
ally find  themselves  in  a  strange  land,  without  friends  and 
without  resources,  and  if  the  wreck  happens  to  be  brought  to 
the  same  shore  by  other  hands,  the  common  feelings  of  hu- 
manity require  that  their  clothing  should  be  restored  to  them 
forthwith,  unburdened  with  salvage. 

Then  as  to  the  amount  of  salvage.  In  cases  of  derelict,  the 
habit  of  the  admiralty,  it  has  been  said,  is  to  allow  a  moiety. 
The  rule  seems  formerly  to  have  been  considered  imperative, 
to  allow  that  proportion  in  all  cases,  without  distinction.  But 
in  modern  times  the  rule  is  not  considered  as  inflexible.    Some- 
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times,  though  rarely,  more  is  given,  and  sometimes  less,  having 
a  just  regard  to  the  circaliistances  of  each  case ;  to  the  risk, 
the  labor,  the  amount  of  property  saved,  and  the  value  of  that 
put  at  hazard  by  the  salvor's  service.     The  AquUctj  1  Rob.  37 ; 

The  Fortune,  2  Rob.  193;  The  Brig ,  1  Mason, 

[•385]  372;  The  ^  Henry  Ewbankj  1  Sumner,  400.    When 

the  property  is  large  in  amount,  a  less  proportion  is 
given,  and  when  the  amount  of  property  saved  is  small,  and 
the  merits  of  the  service  require  it,  more  than  a  moiety  is  given. 
The  principle  is  to  allow  such  a  reward  as  will  be  an  induce- 
ment to  men  of  hardy  enterprise,  who  are  family  with  the 
dangers  of  the  seas,  to  expose  themselves  to  such  risks,  and 
if  they  are  scrupulously  faithful  in  preserving  the  property  for 
the  true  owner,  to  reward  them  for  their  honesty.  In  the 
present  case,  although  the  peril  was  not  great,  the  weather 
happening  to  be  unusually  favorable,  the  value  of  what  was 
saved  is  small.  The  cargo  of  cord-wood  is  of  but  little  value, 
and  the  vessel  being  brought  into  a  foreign  country,  and  losing 
her  national  character,  is  worth  nothing  more  than  the  mate- 
rials which  could  be  obtained  by  breaking  her  up.  The  whole 
amount  is  but  536  dollars,  while  that  of  the  salvor  vessel,  in- 
dependent of  the  fish  she  had  on  board,  is  over  $2,000.  I 
shall  allow  three  fifths  of  the  gross  amount,  as  salvage.  The 
proportion  usually  allowed  to  the  vessel  is  one  third,  bu{ 
sometimes  a  moiety  is  allowed,  ( Vhe  Blendenhall,  2  Dodson, 
421,)  and  I  think  that  not  an  undue  proportion  in  the  present 
case.  The  forfeited  share  of  the  master  and  crew  accrues  to 
the  benefit,  not  of  the  cosalvors,to  enlarge  their  shares,  but  to 
that  of  the  owners  of  the  property  saved. 
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In  the  adnuralty,  the  libellant  is  required  to  yerify  the  debt  or  cause  of  action 
on  which  a  libel  is  founded,  by  his  oath. 

In  like  manner  the  respondent  is  required  to  Terifjr  his  answer  by  oath. 

There  is  no  rule  in  the  admiralty  like  that  in  equity,  which  precludes  the 
court  from  making  a  decree,  against  a  denial  by  the  answer  of  any  matter 
alleged  in  the  libel,  unless  it  is  disproved  by  two  witnesses. 

How  far  the  answer  in  the  admiralty  is  considered  evidence. 

*June  Term,  1837.  — This  was  a  libel  for  an  assault  [•386] 
and  battery,  by  a  seaman  against  the  master  and 
mate.  The  facts  in  the  case,  as  well  as  the  grounds  taken  by 
the  counsel,  in  the  argument,  are  fully  stated  in  the  opinion  of 
the  Court  Haines  for  the  libellant,  and  C  8.  Daveis,  for  the 
respondent. 

WAHEy  District  Judge. 

This  is  a  libel  for  a  marine  trespass.  The  libel  alleges  a 
joint  assault  by  the  master  and  the  mate.  The  assault  is  ad- 
mitted by  the  mate  in  his  answer,  and  is  fully  proved  by  the 
witnesses,  though  not  with  all  the  aggravating  circumstances 
stated  in  the  libel.  It  was  not  only  severe,  but  at  the  partic- 
ular time  when  it  took  place,  it  was  without  provocation,  and 
is  clearly  a  case  for  damages. 

The  case  of  the  master  requires  more  consideration.  Hut- 
son,  in  his  libel,  states  that  while  the  mate  was  pursuing  him 
on  the  deck,  and  flogging  him  with  a  cow-skin,  he  fled  to  the 
companion-way  and  called  on  the  master,  who  was  in  the 
cabin,  to  protect  him ;  that  the  master,  instead  of  interposing 
for  his  protection,  ordered  the  mate  to  take  him  forward  and 
flog  him.  If  the  facts  were  proved  as  alleged,  I  should  feel  no 
difliculty,  on  the  supposition  that  there  was  no  justifiable 
cause  for  punishment,  in  holding  the  master  jointly  responsi- 
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ble  for  the  assault  The  law  vests  in  the  master  the  whole 
authority  for  the  government  of  the  crew,  and  for  the  main- 
tenance of  discipline  on  board  the  vessel.  The  inferior  offi- 
cers are  subject  to  his  control,  and  bound  as  well  as  the  men 
to  execute  his  orders,  and  if  any  inflict  punishment  by  his 
command,  the  act  is  considered  as  his.  But  the  master  is 
bound  also  to  protect  his  men  against  the  oppression  and  cru- 
elty of  his  subordinate  oiBcers,  and  if  he  permits  them  to  be 
abused,  without  interposing  for  their  protection,  the  just  in- 
ference is,  that  he  authorizes  the  act  of  his  subordinates,  and 
he  becomes  legally  a  party  to  it 

•  But  the  allegation,  in  the  material  part  of  it,  is  di- 
[•387]  reedy  contradicted  •  by  the  master  in  his  answer.  He 
denies  that  he  had  any  knowledge  of  the  assault  of 
the  mate,  until  it  was  ended.  He  says,  that  "  hearing  a  sud- 
den noise  on  deck,  he  went  to  the  companion-way,  where  he 
saw  Hutson  with  the  mate  having  hold  of  him.  He  asked 
what  was  the  matter,  and  the  mate  replied,  that  Hutson  had 
been  striking  the  second  mate,  and  that  he  had  been  taking 
him  to  do  for  it ;  that  he  then  told  Osgood  (the  mate)  to  take 
the  man  forward  and  set  him  at  wo^,  and  that  if  he  ever 
lifted  his  hand  against  an  officer  again,  to  let  him  know  it, 
and  he  would  correct  him."  The  cook,  who  was  the  only 
witness  to  this  part  of  the  affair,  gives  a  different  account 
from  that  of  either  the  libellant  or  the  master.  He  says,  that 
when  Hutson  called  on  the  master,  though  he  called  with  a 
very  loud  voice,  he  gave  no  answer  and  took  no  notice  of  it, 
and  that  the  assault  was  still  continued  by  the  mate. 

If  the  witness  is  to  be  credited,  even  without  referring  to 
the  master's  answer,  it  can  hardly  be  doubted,  but  that  he 
must  have  heard  repeated  and  loud  calls  upon  him,  and  there 
can  be  as  little  doubt,  but  that  it  was  his  duty  to  interpose 
and  arrest  the  violence  of  the  mate.  But  the  statement  of 
the  witness,  and  that  of  the  master,  as  to  the  material  point, 
are  in  direct  contradiction.    Which  is  to  be  believed  ? 
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This  presents  a  question  of  great  importance  in  practice, 
namely,  how  far  the  answer  is  evidence.  The  libel  is  sworn 
to,  and  it  calls  for  the  answer  of  the  respondent  on  oath.  It 
is  stated  in  a  recent  and  valaable  work  on  the  practice  of  the 
admiralty,  that  when  the  libellant  calls  for  the  answer  of  the 
respondent  on  oath,  the  answer  has  the  same  effect  as  evidence, 
with  an  answer  in  chancery ;  and  is  to  be  received  as  trae,  so 
far  as  it  is  responsive  to  the  bill,  unless  contradicted  by  two 
witnesses,  or  one  witness  with  strong  corroborating  circum- 
stances.^ It  is  admitted,  that  the  rule  in  chancery  is  as 
it  is  stated.  It  is  there  understood  to  be  a  positive 
•rule  binding  on  the  court.  A  decree  cannot  be  made  [*388] 
against  the  positive  denial  in  the  answer  of  any  matter 
charged  in  the  bill,  unless  it  is  overborne  by  two  witnesses, 
or  one  witness  whose  testimony  is  corroborated  by  circum- 
stances proved  by  other  evidence.* 

But  has  thi3  principle  been  adopted,  as  a  rule  of  jurispru- 
dence, by  courts  of  admiralty  ?  Two  cases  only  are  referred  to 
in  support  of  it,  that  of  the  Rambler^  Bee's  B.  9,  and  Matilda^ 
reported  in  4  HaWs  Law  Journal^  478.  The  lattier  case  was 
before  Chief  Justice  Marshall,  in  the  circuit  court,  and  it  is  to 
be  remembered  was  not  on  the  instance  side  of  the  court,  but 
was  a  case  of  prize.  The  practice  of  the  prize  court  is  dif- 
ferent from  that  of  the  admiralty,  acting  as  an  instance  court, 
in  the  exercise  of  its  ordinary  jurisdiction.  And*  again,  the 
doctrine  is  not  stated  directly  by  the  chief  justice,  but  is 
merely  an  inference  from  what  he  does  say.  It  was  argued 
by  counsel,  that  the  answer  in  that  case  should  be  received  as 
evidence,  like  an  answer  in  chancery.  The  report,  which  is 
very  brief,  then  goes  on  to  say,  that  the  "  chief  justice  ad- 
mitted the  rule  in  chancery,  as  to  the  negative  matter  in  the 

*  Dufdap's  Admiralty  Practice,  p.  122. 

"  Hughes  v.  Blake,  6  Wheaton,  45S;  Mortimer  v.  Orchard,  2  Vesey,  243  ; 
Biddulph  Y.  St.  John,  2  Sch.  and  Lefroj,  532. 
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answer,  but  not  in  a  case  where  it  asserts  a  right  affirmatively, 
in  opposition  to  the  complainant's  demand ;  bat  he  took  this 
distinction  between  a  case  in  chancery  and  in  admiralty ;  in  the 
former,  the  complainant  calls  upon  the  defendant  to  purge  his 
conscience  and  disclose  facts ;  by  this  appeal  to  his  conscience, 
the  complainant  makes  the  answer  evidence ;  in  the  latter  no 
such  demand  or  appeal  is  made."  ^  It  is  a  matter  of  inference 
only  from  this  case,  if  the  answer  is  called  for  on  oath,  that 
it  is  evidence  to  the  same  extent  as  an  answer  in  chancery. 
Judge  Bee  does,  indeed,  state  the  principle  more  explicitly. 
He  says,  that  ^  the  actor  in  civil  law  courts,  and  the  complain- 
ant in  chancery,  is  entitled  to  call  for  the  oath  of  the 
[•  389]  defendant,  *  because  it  is  otherwise  .difficult  to  get  at 
the  knowledge  of  the  facts.  To  counteract  this  oath 
there  must  be  two  witnesses."  If  it  is  intended  to  be  said, 
that  the  Roman  law  gives  this  effect  to  the  answer  of  the 
party,  it  is  a  mistake  into  which  the  learned  judge  was  led  for 
the  moment,  probably,  by  confounding  the  decisory  oath  with 
an  answer  to  interrogatories ;  for  it  is  certain  that  the  Roman 
law  does  not  give  this  effect  to  such  answers. 

Now,  if  there  was  any  such  established  rule  of  jurispru- 
dence in  the  admiralty,  it  is,  to  say  the  least,  surprising,  that 
it  should  be  nowhere  met  with,  or  explicitly  declared  and  laid 
down,  as  a  known  rule  of  decision,  as  it  is  found  in  almost 
every  volume  of  equity  reports ;  that  no  instance  in  point 
should  have  occurred  in  all  our  admiralty  courts,  where  it  was 
the  very  turning  point  of  the  cause,  as  it  frequently  is  in  equity; 
that  the  only  evidence,  that  can  be  found  existing  of  so  im- 
portant a  rule  of  jurisprudence,  and  one  of  which  the  applica- 
tion must  be  of  such  frequent  occurrence,  is  two  obiter  dictdj 
where  it  is  just  mentioned,  and  that  in  connection  with  the 
familiar  and  well-known  rule  in  chancery. 

Nor  is  it  a  legitimate  inference,  that,  because  a  certain  effect 


^  4  Hairs  Law  Journal,  p.  487,  488. 
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is  given  to  an  answer  in  chancery,  the  same  must  be  allowed 
to  an  answer  in  admiralty.     Not  to  insist  on  the  fact,  that  the 
course  of  proceeding  in  the  two  courts  is  different  in  many 
respects,  it  is  more  material  to  be  remarked,  that  their  rules 
and  principles  of  practice  are  derived  from  different  sources ; 
those  in  equity  being  derived  from  the  canon  law,  through  the 
English  ecclesiastical  courts,  modified,  it  is  true,  from  time  to 
time,  by  the  court  itself,  while  the  general  rules  of  practice  in 
admiralty  come  to  us  directly  from  the  Roman  law.^     The 
form  of  the  libel  and  answer,  the  securities,  or  stipulatious, 
taken  to  enforce  the  jurisdiction  of  the  court,* the  interroga- 
tories put  to  the  parties,  in  the  progress  of  the  trial,  after  the 
pleadings  are  completed,  the  methodof  proceeding  by  defaults 
and  successive  decrees,  are  all,  so  far  as  my  informa- 
tion  *  extends,  which   I    admit    is   limited,   derived  [*390] 
directly  from  the  practice  of  the  Roman  forum,  or 
from  that  practice  as  it  is  modified  by  the  usages  of  civil  law- 
courts  in  modern  times.     There  is  nothing  analogous  td  a 
good  deal  of  this  in  the  proceedings  of  a  court  of  equity,  but 
what  is  most  material  to  the  question  under  consideration,  the 
practice  of  the  civil  law  courts,  by  which  the  parties   may 
extract*  evidence  from  each  other,  by  interrogatories  put  at  the 
hearing  of  the  cause,  is  entirely  diflerent  from  the  practice  of 
courts  of  equity. 

By  the  Roman  law,  both  parties  were  obliged  to  verify  their 
causes  by  oath ;  that  is,  the  actor  was  obliged  to  swear  to  the 
demand  on  which  the  libel  was  brought,  and  the  defendant 
that  the  defence  was  made  in  good  faith,  was  in  his  belief 
true  and  a  good  defence  to  the  action.  In  the  brief  and  com- 
prehensive form  of  pleading  in  the  Roman  forum,  the  oath& 
of  the  parties  amounted  in  substance  to  the  actor's  swearing 
to  the  libel,  and  the  defendant's  swearing  to  his  answer.    And 


*  4  Black.  Comm.  446;  Broum's  Civil  and  Admiralty  Law,  voL  2,  p.  848. 
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such,  notwithstanding  the  doubts  expressed  on  the  subject,  I 
have  supposed  to  have  been  always  the  practice  of  the  admi- 
ralty. The  libellant  is  required  to  verify  the  debt  or  claim,  on 
which  the  action  is  founded,  by  his  oath,  before  he  is  entitled 
to  take  out  process  against  the  party.  Our  practice  differs  in 
some  respects  from  that  of  the  high  court  of  admiralty  of 
England.  There,  the  first  step  taken  in  a  cause  is  to  enter 
the  action  and  take  out  a  citation  or  a  warrant  of  arrest,  and 
the  libel  is  filed  on  the  return  of  process.  But  the  libellant  is 
required  to  verify  the  debt,  when  the  action  is  entered.^  It 
may,  perhaps,  be  inferred  from  Gierke* s  Praxis^  tit.  12,  that 
formerly  process  "^as  issued  without  the  oath  of  the  party  to 
the  debt,  but  the  oath  was  required  on  the  suggestion  of  the 

defendant,  that  the  action  was  for  a  larger  sum  than 
[*391]  was  due.     But  whatever  may  have  been*  the  former 

practice,  it  is  now  according  to  Brown,  required  before 
process  is  issued.  In  our  courts,  the  libel  is  filed  in  the  first 
instance.  If  it  is  on  a  contract,  as  for  wages,  the  account  is 
usually  annexed  to  the  libel  and  sworn  to  as  a  debt  due,  or 
the  libellant  swears  to  his  libel.  If  it  be  for  a  tort,  the  libel 
should  be  verified  by  the  oath  of  the  party.  The  affidavit  re- 
quired of  the  libellant  to  the  debt  or  claim,  on  which  the 
action  is  brought,  corresponds  to  the  oath  of  calumny  required 
of  the  actor  by  the  Roman  law :  gtiod  non  calumniandi  animo 
litem  se  movisse,  sed  existimando  bonam  causam  habere? 

Dunlap,  in  his  Admiralty  Practice,  says,  that  "  in  the  admi- 
ralty courts  of  the  United  States,  although  it  is  usual,  it  is  not 
generally  understood  to  be  necessary,  that  the  libel  should  in 
the  first  instance  be  supported  by  the  oath  of  the  libellant. 
This  however,  he  adds,  depends  on  the  rules  of  the  different 


*  Clerke*8  Praxis,  tit  1,  11, 19 ;  Brown's  Civ.  and  Adm,  Law^  vol  2,  897, 
410,  note;  Dunlap's  Adm,  Prac,  ch.  III.  p.  111.  It  appears  from  tit 4, 
Gierke's  Praxis,  that  the  pleadings,  in  ancient  times,  were  viva  voce. 

^  Inst  4,  16,  1,0.2,59,2. 
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courts.  In  the  district  of  Massachusetts,  libels  are  usually 
signed  by  the  proctor,  without  being  sworn  to,  unless  process 
of  arrest  of  persons  or  property  is  prayed  for."  ^  There  may 
be  little  inconvenience  in  issuing  a  citation  merely,  where  no 
arrest  is  asked  for,  without  the  affidavit  of  the  party,  because 
on  the  appearance  the  omission  may  be  cured,  on  motion  of 
the  adverse  party,  upon  pain  of  the  libel  being  dismissed  with 
costs.  Though  it  may  not  be  necessary  in  all  cases,  that  the 
libel  should  be  formally  sworn  to,  it  is  necessary,  I  apprehend, 
in  correct  practice,  that  the  debt,  or  cause  of  action,  on  which 
the  libel  is  filed,  should  be  verified  by  affidavit,  as  a  good  and 
subsisting  cause  of  action.  At  least  such  has  always  been 
the  practice  in  this  district,  since  I  have  been  acquainted  with 
it  Cases  may  have  occurred,  which  have  passed  without 
notice,  when  it  has  been  omitted,  but  whenever  it  has  been 
asked  for,  the  rule  has  invariably  been  enforced.  It  has  been 
considered  as  a  positive  rule,  which  the  court  in  ordinary  cases, 
was  not  authorized  to  dispense  with.  Cases  have  hap- 
pened, in  which,  in  the  absence  •of  the  party,  the  oath  [*392] 
of  his  agent  or  attorney,  has  been  admitted  from  ne- 
cessity; but  the  verification  of  the  debt  by  oath  has  been 
always  held  to  be  indispensable,  when  it  was  insisted  upon. 
The  practice  in  this  district  has  been  in  conformity  with  that 
of  the  court  in  New  York.  By  the  first  rule  of  the  district 
court  of  New  ^York,  all  libels  are  required  to  be  sworn  to, 
except  where  the  United  States  is  a  party ;  and  by  the  11th 
rule  of  the  circuit  court,  when  new  allegations  are  made  on 
appeal,  they  are  required  to  be  put  in  under  the  oath  of  the 
party.2 

It  is  also  in  conformity  with  the  form  given  in  our  books  of 
practice,  and  this,  in  a  matter  of  mere  practice,  will  be  ad- 
mitted to  be  of   no  inconsiderable   authority.     It  may  be 


*  Dunlap*s  Practice,  p.  126. 

■  Dunlap*8  Adm.  Practice^  Appendix,  p.  855. 
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added,  that  in  the  excellent  collection  of  precedents  added  to 
Mr.  Dunlap's  work  by  the  learned  editor,  which  are  as  re- 
markable for  their  accuracy,  as  for  their  neatness  and  compre- 
hensive brevity,  and  have  evidently  been  prepared  with  great 
care,  the  libels  and  answers  are  all  verified  by  oath.  The 
practice  of  the  admiralty,  and  in  this  also  it  follows  the  Roman 
law,  equally  requires  the  defendant  to  verify  his  answer  by  his 
oath:^  Reus  nan  alUer  suis  dllegationibvs  utaiur^  nisi  prius 
juraverU^  quod  putans  se  bona  instantia  viiy  ad  reluctandum 
pervenerit? 

Such  being  the  practice,  the  question  presents  itself,  how 
far  the  answer  denying  any  of  the  allegations  of  the  libel,  is 
evidence  for  the  respondent  In  the  Roman  law,  the  oath  of 
the  party  to  the  debt,  or  to  the  defence,  was  no  more  evidence 
for  him,  than  the  affidavit  of  debt  required  of  a  plaintiff  by  a 
court  of  common  law,  to  hold  the  defendant  to  bail  If  the 
answer  of  the  respondent  is  evidence  in  his  favor,  why  is 
not  the  allegation  of  the  libellant  evidence  fox  the  libellant, 
as   it  is   equally   under  oath?     In    the   courts  -of   law  and 

equity  where  the  affidavit  of  a  party  is  required,  the 
[•  393]  •  same  credit  is  given  to  .the  oath  of  the  plaintiff  as  to 

that  of  the  defendant.  Neither  one  nor  the  other,  as 
I  have  understood  the  practice  of  the  admiralty,  is  in  the 
strict  and  proper  sense  of  the  word,  testimony.  But  where 
they  contain  as  they  do  in  the  admiralty,  a  4)articular  state- 
ment of  the  cause  of  action,  and  of  the  ground  of  defence, 
with  all  their  circumstances,  they  are  not  considered  as  they 
would  be,  if  the  cause  of  action  were  set  forth  in  a  fixed  and 
established  formula,  as,  for  instance,  like  a  declaration  in 
trover  at  common  law,  and  the  answer  was  nothing  more  than 
a  general  denial.  They  are  the  statement  of  the  parties 
themselves  of  their  case,  under  the  solemnities  of  an  oath, 

*  Clerke^s  Praxis,  tit.  24 ;  Gammell  v  Skinner^  2  Gall.  R,  45. 

•  Inst,  4,  16,  1 ;  Code,  2,  59,  2. 
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and  are  to  be  considered  as  such.  They  form  part  of  the 
record  of  the  case,  and  though  not  strictly  testimony,  they  are 
certainly  not  to  be  regarded  as  a  mere  formal  statement  of  the 
cause  of  action  and  ground  of  defence.  The  answer  is  care- 
fully to  be  compared  with  the  allegations  of  the  libel,  and 
with  the  proofs  and  the  testimony  in  the  case  ;  and  the  degree 
of  credit,  to  which  it  is  entitled,  must  depend  on  the  result  of 
that  comparison.  When  the  answer  is  carefully  drawn,  and 
it  appears  from  comparing  it  with  the  facts  proved  in  the  case 
by  disinterested  witnesses,  that  the  party  has  stated  bis  case 
fairly,  or  with  no  more  than  that  bias  which  one  naturally 
feels  towards  his  own  cause,  and  with  no  more  coloring  than 
an  upright  man  may  insensibly  give  to  facts,  in  which  bis 
interest  and  feelings  are  involved,  the  statement  of  the  party 
himself  may  justly  have  a  material  influence  on  the  mind,  in 
coming  to  a  final  result.  But  whether  the  answer  is  to  be 
treated  as  the  statement  of  the  party,  or  whether  it  be  re- 
ceived as  the  testimony  of  an  interested  witness,  and  treated 
as  constituting  a  part  of  the  proofs  of  the  case,  I  know  of  no 
technical  rule  in  the  admiralty,  like  that  in  equity,  which  binds 
the  conscience  of  the  court,  and  undertakes  to  determine  the 
precise  degree  of  credit,  to  which  it  is  in  all  cases  entitled.  It 
is  to  have  that  weight,  to  which,  in  addressing  itself  to  the 
judgment  of  the  court,  it  is  fairly  entitled.  If  it  be  said,  that 
this  is  giving  no  rule,  the  answer  is,  that  the  nature  of 
the  case  does  *  not  admit  of  any  precise  rule.  And  it  [*394] 
may  be  asked,  by  what  rule  of  law,  or  jurisprudence,  we 
are  authorized  to  believe  one  disinterested  witness  in  preference 
to  another?  And  yet  who  ever  had  a  cause  to  decide,  either  as 
a  judge  or  a  juror,  who  has  not  felt  himself  bound  in  conscience 
to  give  more  credit  to  one  witness  than  another,  though  they 
may  have  had  equal  opportunities  of  knowledge.  One  is  more 
obser\'ing,  has  a  more  accurate  and  retentive  memory,  is  more 
intelligent,  is  more  free  from  bias  and  prejudice  ;  he  is  a  ready, 
or  he  is  a  reluctant  witness,  and  yet  by  what  technical  or  arbi- 
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trary  rule  are  we  to  mark  the  precise  distinction,  when  the 
cases  vary  from  each  other  by  imperceptible  shades  of  differ- 
ence ?  It  is  a  matter,  that  can  only  be  referred  to  the  sound 
discretion  and  conscience  of  the  tribunal,  which  has  the  cause 
to  decide.^ 

To  apply  these  principles  to  the  present  case.  The  witness, 
says  that  the  libellant,  repeatedly,  while  at  the  companion-way, 
called  with  a  loud  voice  on  the  master,  to  protect  him  from 
the  violence  of  the  mate ;  that  he  made  no  answer,  and  suf- 
fered the  mate  to  continue  the  assault.  The  answer  of  the 
master  is  in  direct  contradiction  to  the  witness.  Whether  the 
allegation  of  the  answer  is  to  be  received  as  the  testimony  of 
a  witness,  or  treated  as  the  sworn  statement  of  a  party,  it  is  at 
best  but  the  testimony  of  an  interested  witness,  swearing  to 
his  own  discharge,  and  on  comjnon  principles  it  would  be  en- 
titled to  less  credit,  than  the  testimony  of  a  witness,  who  has 
no  interest  in  the  cause.  But  the  account  of  the  witness  is 
also  in  opposition  to  the  allegation  of  the  libel.  The  libellant 
himself  states,  that  the  master  did  answer,  and  order  the  mate 
to  take  him  forward  and  flog  him.  As  both  the  parties  contra- 
dict the  witness,  the  reasonable  conclusion  is,  that  in  this  par- 
ticular he  is  mistaken,  and  as  the  allegation  of  the  libel  is  de- 
nied in  the  answer,  and  this  denial  is  not  overcome  by  proof, 
the  master  must  stand  acquitted. 

As  to  the  mate,  although  the  assault  was  without  any  suffi- 


^  This  is  the  first  case  that  we  remember  in  which  the  question,  what  is  the 
precise  effect  of  an  answer  in  admiralty,  has  been  discussed  at  any  consider- 
able length.  The  subject  was  again  presented  in  the  case  of  The  Crusader^ 
in/ra,  and  it  arose  in  Sherwood  v.  Ilally  8  Sumner,  R.  131,  in  Cushman  t. 
Ityan,  1  Story,  R.  102,  and  in  /ay  v.  Almy^  1  Wood.  &  Min.  R  267;  but  in 
neither  did  the  court  undertake  to  say  what  precise  effect  is  to  be  allowed  to 
it  as  evidence  further  than  that  the  rule  in  equity,  that  the  answer  must  prevail 
unless  overcome  by  more  than  the  testimony  of  a  single  witness,  does  not 
apply  in  the  admiralty.  Mr.  Greenleaf,  in  his  treatise  on  the  Law  of  Evidence, 
gives  the  rule  substantially  as  it  is  stated  in  this  case. 
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cient  provocation  at  the  time,  I  do  not  think  it  a  case  which 
calls  for  exemplary  damages.  It  is  in  proof,  that  the  li- 
bellant  imposed  himself*  on  the  master  as  an  able  sea-  [*395] 
man,  when  he  was  at  best  but  an  ordinary  seaman. 
But  this  will  not  justify  corporal  punishment.  The  proper  cor- 
rective, as  was  said  at  the  argument,  is  diminished  compensa- 
tion. But  he  was  not  only  inapt,  he  was  slow,  reluctant,  and 
careless  in  the  performance  of  his  duty,  and  in  his  general 
deportment,  wanting  in  a  proper  respect  to  the  officers  of  the 
ship.  Had  the  punishment  been  inflicted  by  the  master,  this 
might  have  been  held,  as  in  a  case  somewhat  similar,  it  was,  by 
Lord  Stowell,  to  be  a  justification.^  But  it  is  no  justification 
for  the  mate.  But  this  habit  and  continued  course  of  conduct 
did  operate  as  a  continued  provocation  to  the  officers  of  the 
ship,  and  without  being  allowed  as  a  justification  for  so  severe 
a  beating,  it  may  justly  be  considered  in  mitigation  of  dam- 
ages. I  decree  thirty-five  dollars  damages  against  the  mate 
with  costs,  and  dismiss  the  libel  as  against  the  master. 
HaineSy  for  the  libellant ;  C.  S.  Daveis^  for  the  respondent. 


As  the  forms  and  modes  of  proceeding  in  the  Admiralty  are 
derived  principally  from  the  Roman  law,  some  light  may  be 
thrown  on  the  question  discussed  in  the  above  case,  by  a 
more  extended  account  of  the  practice  of  the  civil  law  courts 
in  relation  to  the  same  matters. 

In  all  countries,  and  under  all  systems  of  jurisprudence,  it 
has  been  found  necessary  to  establish  some  check  to  cause- 
less and  vexatious  litigation.  In  the  jurisprudence  of  the 
common  law,  the  principal  check  is  the  liability  to  costs.  But 
in  the  jurisprudence  of  ancient  Rome,  it  appears  that  a  party 
was  not  liable  for  the  costs  of  the  adverse  party,  merely  be- 

*  The  Lowiher  Castle^  1  Haggard,  R.  384. 
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cause  judgmeat  waa  rendered  against  him.  He  was  liable 
only  when  he  instituted  an  action  without  probable  cause ; 
that  is,  when  the  suit  was  vexatious,  or,  in  the  language  of  the 

Roman  law,  calumnious;  and  then  costs  were  not 
[*  396]  *  given  against  him,  as  part  of  the  judgment,  but  coald 

be  recovered  only  by  a  new  action  called  an  action  of 
calumny,  corresponding  to  an  action  for  a  malicious  suit  at 
common  law.  By  this  action,  the  party  could  recover  ordi- 
narily a  tenth,  but  in  some  cases  a  fifth  and  even  a  fourth  of 
the  sum  in  controversy  in  the  former  action.  This  was  given 
as  an  indemnity  for  his  expenses,  in  being  obliged  to  defend 
himself  against  a  vexatious  suit^ 

In  the  time  of  Justinian,  and  perhaps  at  an  earlier  period, 
the  action  of  calumny  had  fallen  into  desuetude,  and  he,  as  a 
substitute,  required  the  oath  of  calumny.  The  oath  required 
was  in  substance  an  affidavit  on  the  part  of  the  actor,  that  the 
debt  or  cause  of  action,  on  which  the  suit  was  brought,  was 
in  his  opinion  well  founded,  and  on  the  part  of  the  defendant^ 
that  the  defence  was  made  in  good  faith  and  in  the  belief 
that  it  was  a  good  defence:  actor  quidemjuret^  non  calumni-' 
andi  animo  litem  se  movisse^  sed  ezistimando  bonam  causam  hab* 
ere;  reus  autem  non  aliter  suis  allegationibus  utatur^  nisipritis 
et  ipse  jiiraverit,  qtwdputans  se  bona  instantia  uiiy  ad  reluctan- 
dum  pervenerit.^ 

But  these  affidavits  were  not  evidence  in  the  cause.  They 
were  required  solely  and  professedly  as  a  check  to  vexatious 
litigation.  But  the  oath  of  calumny,  though  not  evidence,  was 
an  essential  part  of  the  proceedings  in  the  cause.  It  was  or- 
dered by  Justinian  to  be  officially  required  by  the  Judge,  al- 
though not  insisted  upon  by  the  parties,  and  if  omitted,  it  vi- 


*  (rait,  Comm.  lib.  4,  §  175-8;  Inst.  4,  16, 1 ;  Vinn.  in  loc. 

•  Code,  2,  69,2;  Vinn.  in  Inst.  4,  16,  1;  Hviber.  Prcelect,  Jur.  Civ.  vol.  1, 
L.4,  16,  1. 
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tiated  the  whole  proceedings.^  The  practice  of  requiring  the 
oath  of  calumny  appears  to  be  preserved  generally  in  the  civil 
law  courts  of  the  continent  of  Europe.  It  is  not,  however, 
observed  in  France,  and  Dupin  condemns  it  as  con- 
ducing more  to  peijury  than  to  the  prevention  •of  [*397] 
litigation,  which  he  says,  is  more  effectually  checked 
by  a  liability  for  costs.* 

Another  part  of  the  Roman  jurisprudence,  from  which  our 
admiralty  practice  has  been  in  part  derived,  is  the  interroga- 
tory actions  of  the  Roman  law.  These  were  derived  from  the 
edict  of  the  prcetor,  and  constituted  a  part  of  that  large  por- 
tion of  the  law  of  Rome  called  Jus  Prcetorium^  or  Jus  honor- 
arittm.  The  reason  of  the  introduction  of  these  actions  was 
this.  If  the  actor  demanded  in  his  action  more  than  was  his 
due,  he  failed  in  his  whole  demand ;  judgment  was  rendered 
against  him,  and  if  he  failed  for  this  cause,  it  was  with  diffi- 
culty that  he  could  be  restored  to  his  rights  in  integrum,^  As 
he  could  not  in  all  cases  know  the  precise  extent  of  his  rights, 
or  rather  of  the  defendant's  liability,  that  is,  whether  he  was 
liable  for  his  whole  demand,  in  solido,  or  for  a  part,  as  if  the 
action  was  against  him  in  his  quality  of  heir,  whether  he  suc- 
ceeded to  the  whole  inheritance  or  to  a  part,*  this  action  was 
allowed  by  the  prsetor,  in  the  nature  of  a  bill  of"  discovery  to 
compel  a  disclosure,  for  the  purpose  of  enabling  the  actor  to 
make  his  claim  to  correspond  precisely  with  his  right  and  with 
the  defendant's  liability. 

Brown  says,  that  these  actions  "  were  confined  to  a  few 
cases  and  were  introduced  to  discover  to  what  part  of  the  as, 
or  inheritance,  the  defendant  was  entitled."  Though  this 
seems  to  have  been  the  principal  object  of  their  introduction,^ 

^  Gail,  Pract.  Obs.  L.  1 ;  Obs.  23, 1,  and  90, 1 ;  Huher,  PradecU  vol.  1,  L. 
4,  16,  2. 
■  Heinn.  Reciiationes,  ed.  Dupin,  4,  16, 1. 
'  Gaii,  Comm.  4,  53 ;  Inst.  4,  6,  33. 
*i%.  11,  1,  1,  §2,  and  3. 
*  Dig.  11.  1,  21. 
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and  there  might  be  more  frequent  occasion  for  their  use  in 
these  cases  than  in  others,  it  is  clear,  from  the  whole  title  of 
the  Digest,  where  they  are  treated,  that  they  were  not  confined 
to  them,  but  might  be  resorted  to  in  all  cases,  where  the  actor 
required  a  discovery :  ubicunque  judicem  cequUas  moveritj  mque 

oportere  fieri  interrogai  ionem^  dvbium  non  esL^ 
[•  398]       •  By  a  constitution  of  the  emperor  Zeno,  the  law 

de  pluris  peiiiione^  by  which  the  actor  failed  if  he 
demanded  too  much,  was  abolished,*  and  by  the  time  of  Jus- 
tinian, if  not  at  an  earlier  period,  these  interrogatory  actions 
had  fallen  into  disuse,  as  we  learn  from  a  fragment  of  Callis- 
tratus  preserved  in  the  Digest  A  new  practice  arose  of  put- 
ting the  interrogatories  after  contestation  of  suit,  and  the 
answers  thus  obtained,  instead  of  furnishing  the  grounds  fcNr 
the  commencement  of  an  action,  became  evidence  in  the  case 
for  the  adverse  party.  This  appears  from  the  law  referred  to 
above :  ad  probationes  tufficiunt  ea,  qtUB  ab  adversa  parte  ex- 
pressa  fuerint?  The  general  practice  of  the  courts,  which 
have  adopted  the  forms  and  modes  of  proceeding  of  the 
Roman  law,  of  requiring  the  parties  to  answer  interrogatories 
under  oath,  called  positions  and  articles,  or  facts  and  articles, 
seems  to  be  derived  through  this  law  of  the  Digest  and  the 
later  practice  of  the  Roman  forum,  from  the  ancient  interroga- 
tory action ;  although  Heineccius  has  expressed  a  contrary 
opinion.^ 

The  clause  of  the  law  in  question  is  generally  supposed  to 
be  an  interpolation  of  Tribonian  in  the  text  of  Callistratus, 
and  considered  as  the  introduction  of  a  new  practice.  It  is 
BO  viewed  by  Pothier,  and  in  his  edition  of  the  Pandects  it  is 
called  yM5  novum?    Voet,  however,  seems  to  think,  that  there 

»  Code,  3  ;  10,  2;  ImL  4,  6,  33. 

*  Dig,  XI,  1,2. 

*  Dig,  11.  1,  1, 1. 

*  Ad.  Pand.  Pars.  2,  n.  245. 
•X.  11,1,  24. 
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is  evidence  of  a  change  in  the  practice,  as  early  as  the  age  of 
Ulpian,  who  was  contemporary  with  Calllstratus.^  But  at 
whatever  period  the  change  took  place,  whether  in  the  age  of 
Ulpian  or  Tribonian,  it  has  passed  with  various  modifications 
into  the  practice  of  the  courts  of  all  nations,  which  have 
adopted  the  Roman  law  as  the  basis  of  their  jurisprudence.^ 
Either  party  may  interrogate  the  other  as  to  any  matters  of 
fact,  which  may  be  necessary  to  support  the  action  or 
•maintain  the  defence,  and  the  party  interrogated  is  [•SOO] 
bound  to  answer,  unless  his  answer  will  implicate  him 
in  a  crime.  The  answer  is  evidence  against  himself,  but  not 
to  affect  the  rights  of  third  persons.^ 

This  appears  to  be  the  usual  mode  in  which  parties  extract 
evidence  from  each  other.  But  modern  practice  has  intro- 
duced another  innovation,  and  has  authorized,  for  the  purpose 
of  expediting  causes,  the  introduction  substantially  of  the 
positions  and  articles^ into  the  libel  itself,  although  regularly 
they  cannot,  in  the  form  of  positions  and  articles,  be  pro- 
pounded until  after  contestation  of  suit,  and  of  course  not 
until  after  the  answer  is  in.  A  libel  in  this  form  is  said  to  be 
an  articulated  libel  or  a  libel  in  articles.*  The  evidence  sought 
for  is  then  obtained  in  the  answer.  It  is  a  special  answer  to 
each  article  in  the  libel ;  and  the  litis  contestation  when  the 
pleadings  are  in  this  form,  is  said  to  be  special  and  particular, 
in  contradistinction  to  a  simple  libel,  and  a  general  answer 
amounting  to  the  general  issue.  An  issue  is  formed  on  each 
article.* 

From  this  account,  it  is  apparent,  that  the  practice  of  the 

^  Ad.  Pand.  11,  1,4  \  Dig.  11,  e,  25. 

•  Gail,  PracL  Obs.  L.  1,  Obs.  79,  82;  Huber.  Praslect.  vol.  2,  L.  11,  1,  b; 
Polh.  Procedure  Civile,  part  1,  ch.  3,  art  5 ;  Voet,  ad  Pand.  11,  1,  4. 

»  Voet,  ad  Pand.  11, 1,  4,  §  5,  10;  ToulL  Droit  Civil  Francais,  toL  10,  n. 
274;  Code  de  Procedure  Civile  Francais,  tit  15. 

•  Gail,  L.  1,  Obs.  79,  3,  4. 

•  ffeinn.  ad  Pand.  Pars.  2,  note  42. 


DISTRICT  COUliT. 


Hii(*«)n  r.  Jorian  «  al. 


•o  .  ir  i?  n  i.iti-s  to  thr  lili»'l  and  ans-vr'»r. !?«  n  n*  .'  ^-zis^ 

...1  '.'ii'  «»f  tlir  Iloiiian  law.     A^  In  tae  i^mxa^v. 

..u.jiiri.iy,  ihf  p^irtif':^  are  retjuin^J  zo  vprrfv  -ue   »-ri,H; 

4f'V    iN*>  '"*'y  n*!"*'^  ^^^^'  other  to  answer  ir.'^rr -ri- 

,  ,.a  .m:!.  ^"i^lii^K  ttiiy  matters  which  may  "ct»  aectjs^arv 

..,  r:   ::«'  ^i'^'  **'  *****  aiwwer. 

.  ivf  ir«u»  that  the  oath  of  calamny,  or  the   ae-er-ii 

II  v»:'  tho  crtH'*t*  of  action  and  gronnd  of  derVnce.  was 

•rof  v^  ••  !♦''»<'**  f^*'  ^'il'^**"'  party.    How  far  are  the  an^fwers 

.     ,.•  .,.  :  ■vin'v^'itv'*'^''*  ^*»>  po!*itions  'and  articles  bold  to  be 

'  ,.>  diK**  ^»y   ^*^>i»'^^  ^*f  ^'*^  ^*^'*'  \^wl     It    ha:5    be^a 


r  the  (l!'irn*'«"^  *"  ' 

;    ;  not  in  l..«  f  v^v«r.     'n»^  ol'J'H't  of  the  action  ^ 
,!,o  ,M>!^  ''^^^^  '"'"^  kiuAvUnlge  of  which  ws 
'" '"  .].•   M  \v  S  ^  v^ *'»■»'  *^'''»*'>«'^  ***  ^'^  proved  except  by  his  own 

ailnu-"'^*  ^  ^^  j^^  nnsworcd  truly,  he  was  responsible 

nion.^  '"*  ^''^'ir..  ,^,>(uaI  l«'H'*l  liability;  but  if  he  answered 
j„v.Ma.-s  ^  -  ^  .^  j,^^^^.|.^y  altogether,  or  by  alleging  it  to 
fuN.  ly.  '^>  '^'.  •_;  jjj  f,^^,^  unless  he  could  show  that  it  was 

be  lo^!«  «l'«»  '♦  .'"*';  ,,p,d  liable  for  the  whole  demand: 

1     -..  Iimi0!»t  nil'*''"*' » '  ,, 

by  an  hoi"        ^  ^^  ,„r«<iV«rftf  <"«  o»erc^» 

„/  rel  co'ifiK'"^ ''  oroeress  of  Roman  jurisprudence,  at 

Thelutoponodu.  thep^g  ^^^.^^^  ^^^^.^^  ^^^^  ^^^^  .^ 

xxhich  thia  '""°^°  .|j^  go  little  relating  to  it  in  the  corpus 

,;„>  reason  why  wc  j^^  ^^M  be,  that  the  answers 

'•-•     "^'r  "Ifrbe  evidence  to  the  same  -extent,  that  the 

^^r''^^^^^^^^^^^  -''^"'  ^Worwhichtheywerea 
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substitute.  And  this  seems  to  be  a  clear  inference  from  the 
words  of  the  law,  whether  they  are  to  be  considered  as  the 
words  of  Callistratus  or  of  Tribonian  :  Ad  probaiiones  litiffa- 
toribus  sufficivrU  ea  qnce  ab  adversa  parte  expressa  fuerint  apud 
judices^  vel  in  hereditatibus  vel  in  aliis  rebus  quce  in  causis  ver- 
tuntur} 

The  civilians  teach  us  accordingly,  that  the  interrogatories, 
on  positions  and  articles,  are  subject  to  the  same  rules  and 
are  governed  by  the  same  principles,  as  the  interrogatory 
actions.*  Pothier  states  the  doctrine  and  explains  the  reasons 
of  it  with  his  customary  clearness.  "  When  a  party," 
says  he,  " proposes  facts  •and  articles,  upon  which  he  [*401] 
obtains  an  order,  that  the  opposite  party  shall  be  in- 
terrogated by.  the  judge,  the  oath  which  is  taken  on  such  in- 
terrogatories is  very  different  from  the  decisory  oath.  While 
the  decisory  oath  is  proof  for  him  who  makes  it,  this  on  the 
contrary,  is  no  proof  in  favor  of  the  party  who  makes  it ;  the 
answers  which  the  party  interrogated  makes  are  proof  only 
against  him  ;  they  prove  nothing  in  his  favor.  The  reason  of 
the  difference  is,  that  he,  who  causes  the  party  to  be  interro- 
gated, does  it  not  with  the  intention  of  having  the  decision 
depend  on  his  answers,  but  he  puts  him  to  answer,  in  order  to 
draw  from  the  avowals  of  the  party,  or  from  the  contradic- 
tions into  which  he  may  fall,  some  proofs  or  presumptions  in 
his  favor :  ut  vel  confitendo  vel  mentiendo  sese  onerel.^^  ^  The 
answer  cannot  be  divided  ;  the  whole  must  be  taken  together 
or  the  whole  rejected.  It  seems,  however,  that  when  a  series 
of  articles  is  propounded,  the  answer  to  each  article  is  distinct 
and  independent,  and  may  be  taken  by  itself ;  .and  the  party 
making  use  of  one  is  not  bound  to  admit  the  rest^ 

'  Dig.  11,  1,  1,  §  1. 

*  Iluber  Prcelect,  vol.  2,  L.  11, 1,  9  ;  Voet^  ad  Pand.  11, 1,  2. 

*  Pothier,  des  Obi  n.  910 ;  TraiU  de  Procedure  Ct>i/tf,part  1,  ch.  3,art.  5,  §  5. 

*  Repertoire  de  Jurisprudence,  art.  Chose  juge,  §  16 ;  Questions  de  Droits 
Confession,  §  2. 
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In  the  admiralty  practice  in  this  country,  it  b  believed,  that 
when  a  party  is  required  to  answer  special  interrogatories,  put 
at  the  hearing,  the  answers  are  evidence  as  well  for  the  party 
who  is  interrogated,  as  for  the  other  party. 

The  practice  in  this  district  has  been  to  allow  a  party  to 
pat  to  his  adversary  snch  questions  as  he  pleases,  bat  he  does 
it  at  the  hazard  of  rendering  his  answers  evidence  in  the  cause. 


[•402]  POLYDORB  V.  PrINCB. 

The  role  of  the  court  lequiring  the  libellant  to  gi^e  security  for  costs,  is 
established  for  the  benefit  of  the  other  party  which  he  ma/  waive  at  his 
pleasure. 

If  the  libellant,  in  consequence  of  poTerty,  is  unable  to  find  sureties,  his  jura- 
tory caution  will  be  taken  instead  of  a  stipulation  with  sureties. 

Civil  incapacities  and  disqualifications  by  which  a  person  is  affected,  by  the 
law  of  his  domicil,  are  regarded  in  other  countries  as  to  acts  done,  or 
rights  acquired  in  the  place  of  his  domicil,  but  not  as  to  acts  done,  or 
rights  acquired  within  another  jurisdiction,  where  no  such  disqualifications 
are  acknowledged. 

A  person  who  is  a  slave  by  the  law  of  his  domicil,  may  maintain  an  action 
in  his  own  name,  in  a  country  where  slavery  is  not  allowed,  for  a  personal 
tort  conmiitted  within  that  jurisdiction. 

Avgust  21,  1837.  —  This  was  a  libel  for  an  assault  and 
battery  committed  by  the  master  on  a  passenger,  on  a  voyage 
from  Gaadaloape  to  Portland.  It  appeared  from  the  evidence 
that  the  libellant  was  a  slave  in  Guadalonpe,  that  he  was  put 
on  board  the  vessel  by  his  master,  Mons.  Bercier,  in  company 
with  his  son,  Eugene,  a  youth  of  about  seventeen  years  of 
age,  whom   he  was  to  attend  duriing  his  residence  in  this 
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country,  as  his  servant  One  morning,  some  days  after  they 
had  been  at  sea,  the  captain  ordered  Polydore  to  clean  out  a 
hen-coop,  in  which  there  were  some  live  fowls.  Polydore  re- 
fused, and  the  captain  in  his  answer,  says,  that  he  behaved 
otherwise  insolently  to  him,  and  the  testimony  of  some  of  the 
witnesses  confirm  his  statement  But  it  is  also  in  proof,  that 
Polydore  did  not  understand  a  word  of  English,  nor  did  the 
master  understand  much  more  of  French.  It  is  also  alleged 
by  the  master  that  in  consequence  of  his  taking  Polydore  at  a 
low  rate  of  passage  money,  he  receiving  sixty  francs  for  Poly- 
dore and*  one  hundred  and  fifty  for  Eugene,  that  Polydore 
was  to  perform  such  service  in  relation  to  Bercier,  and  also 
such  service  on  board  the  vessel  as  might  be  properly  re- 
quired of  him ;  that  the  fowls  were  for  Eugene,  and 
•that  it  was  Polydore's  lousiness  to  attend  to  them.  [*403] 
But  there  is  no  proof  in  support  of  the  first  part  of 
this  allegation,  and  it  appears  in  point  of  fact,  that  the  fowls 
instead  of  being  exclusively  for  Eugene,  were  used  as  a  com- 
mon stock  on  board  the  vessel.  Upon  the  refusal  of  Polydore 
to  do  the  service  that  he  was  ordered,  the  captain  gave  him  a 
pretty  severe  flogging  with  a  piece  of  dry  twisted  cowhide ; 
some  days  afterwards,  the  cowhide  was  abstracted  from  the 
cabin  and  not  to  be  found ;  on  the  captain's  inquiring  for  it, 
he  was  told  that  Polydore  had  taken  it  and  thrown  it  over- 
board, when  in  fact  it  had  been  taken  and  secreted  by  Eugene 
for  the  purpose  of  bringing  it  to  this  country  and  exhibiting  it 
in  court,  as  the  instrument  with  which  Polydore  had  been 
flogged.  Both  Eugene  and  Polydore  concurred  in  deceiving 
the  captain.  The  captain  then  gave  Polydore  another  flog- 
ging with  a  small  rope. 

Ware,  District  Judge. 

Several  objections  have  been  taken  and  learnedly  argued  by 
the  counsel  for  the  respondent,  to  the  libellant's  right  to  main- 
tain this  action.     In  the  first  place  it  is  contended  that  he  has 
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not  acquired  a  standing  in  court,  by  entering  into  the  usual 
stipulation  for  costs,  which  was  called  for  by  the  respondent 
when  the  libel  was  entered.  By  the  rules  of  this  court,  {RtUe 
33,)  the  respondent  may  always  call  for  this  stipulation,  which 
the  libcUant  is  required  to  give,  under  the  pain  of  having  his 
libel  dismissed ;  and  this  rule  is  in  conformity  with  the  ancient 
practice  of  the  admiralty.  Clerke^s  Praxis^  tit.  11  and  14;  2 
Brown's  Civ.  and  Adm.  Law^  410.  The  stipulation  ordinarily 
required  is  that  with  sureties  or  fidejussors.  But  this  stipula- 
tion is  never  required  of  seamen,  as  it  would  seldom  be  in 
their  power  to  obtain  sureties,  on  account  of  their  poverty ; 
and  to  exact  it  of  them  would  be  equivalent  to  a  denial  of 
justice.  It  is  said  that  the  ground  on  which  this  rule  of  the 
court  is  waived  in  favor  of  seamen,  is  that  they  are  a  favored 
class  in  the  admiralty.     But  the  true  reason  why  this  rule  is 

not  enforced  against  them,  is  not  because  they  have  a 
[•404]  claim  to  any  •special  favor  in  this  respect,  but  because 

they  are  usually  unable  to  comply  with  it;  and  when- 
ever the  same  reason  exists,  the  same  indulgence  is,  by  the 
ordinary  practice  of  the  admiralty,  shown  to  others.  In  all 
courts  proceeding  according  to  the  course  of  the  civil  law, 
when  a  party  is  poor,  and  unable  to  obtain  fidejussors  the 
court  will  receive  the  juratory  caution  instead  of  a  stipulation 
with  sureties.  Clerke^s  Praxisy  art.  5.  The  libellant  in  this 
case  is  a  servant,  a  slave  in  his  own  country,  with  no  other 
friend  or  acquaintance  here,  than  a  minor,  whom  he  attends 
in  the  quality  of  a  servant.  To  require  of  him  to  enter  into 
a  stipulation  for  costs  with  sureties,  would  be  the  same  thing 
in  effect  as  saying  that  he  had  no  right  to  ask  redress  in  this 
court. 

It  was  on  this  ground  that  the  motion  of  the  respondent's 
counsel  for  a  stipulation  with  sureties  for  costs,  was  overruled 
by  the  court  It  is  then  said,  that  it  was  necessary  for  the 
libellant'to  tender  the  juratory  caution  in  order  to  place  him- 
self rectus  in  curia.    There  is  some  misunderstanding  between 
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the  opposing  counsel,  whether  this  tender  was  made  or  not. 
In  the  view  which  I  take  of  the  case,  it  is  immaterial.  The 
rale  requiring  a  stipulation  for  costs,  is  a  rule  established  for 
the  benefit  of  the  opposite  party,  which  he  may  waive  as  he 
may  any  other  right  And  the  principle  applies  to  this  as  to 
other  cases,  Quisque  potest  renuntiare  jure  pro  se  introducio. 
It  is  for  the  party  to  move  for  the  security,  if  he  "wishes  for  it ; 
and  if  he  is  silent  it  is  considered  as  waived. 

Another  objection  has  been  raised  and  learnedly  argued  by 
the  respondent's  counsel,  which  requires  a  more  grave  and 
mature  consideration.  It  is  founded  on  the  supposed  personal 
incapacity  of  the  libellant  to  maintain  any  action  in  a  court  of 
justice,  under  any  circumstances.  It  is  alleged  in  the  answer 
as  a  substantive  ground  of  defence,  and  the  fact  is  admitted 
on  the  other  side  that  the  libellant,  in  his  own  country,  is  a 
slave,  and  as  such,  incapable  of  appearing  as  a  party  in  any 
court  of  justice;  and  it  is  contended  that  this  personal 
incapacity  upon  the  received  principles  of  the  *jvs  [*405] 
gentium^  or  at  least  on  the  principles  of  national  com- 
ity, follows  him  into  whatever  country  he  may  voluntarily  go 
or  be  carried  by  his  master.  The  argument  is,  that  the  insti- 
tution of  personal  servitude,  however  contrary  it  may  be  to 
natural  right,  is  an  institution  admitted  and  acknowledged  by 
the  law  of  nations ;  that  every  nation  having  the  exclusive 
right  to  regulate  its  own  internal  polity,  and  to  determine  the 
personal  state  or  capacity  of  its  members,  all  other  nations  are 
bound  by  the  jus  gentium^  or  by  national  comity,  to  take 
notice  of,  and  recognize  this  personal  status  as  it  would  be 
recognized  in  the  forum  of  their  original  domicil,  while  they 
remain  members  of  that  community ;  that  personal  qualities 
impressed  upon  them  by  the  law  of  their  original  domicil 
as  to  their  civil  capacities,  or  incapacities,  travel  with  them 
wherever  they  go,  until  their  legal  connection  with  that  coun- 
try is  dissolved. 

I  have  stated  the  position  of  the  counsel  in  its  broadest  and 
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^l(»^I  com{>n'hen>ive  term?,  and  it  is  not  to  be  diagoised  that 
it  involves  questions  of  serioos  difficolty,  upon  which  there  is 
no  little  diver>Iur  of  opinion  among  the  most  eminent  jurists, 
and  on  which  there  i*  not  certainlj  an  entire  agreement  in  the 
practice  of  different  nations. 

The  whole  subject  is  examined  with  all  the  learning  which 
belongs  to  it  by  Mr.  Justice  Story,  in  his  very  learned  and 
profound  treatise  on  the  Conflict  of  Laws  Ch.  4.  It  may  there 
be  Heen  how  many  curious  and  perplexing  questions  may  arise 
out  of  the  conflicting  laws  of  different  nations,  relating  to  the 
state  or  capacity  of  persons ;  questions  which  must  often 
occur  for  discussion  in  the  forum,  and  judicial  decision,  in  an 
age  of  such  constant  intercourse  and  intercommunication  for 
the  purpose  of  business  and  pleasure  among  all  civilized  and 
commercial  nations  as  the  present  It  may  also  be  seen  how 
much  diversity  and  contrariety  of  opinion  exists  among  the 
most  celebrated  and  learned  jurists  on  this  subject  It  is  a 
large  chapter,  says  Lord  Stowell,  and  full  of  many  difficult 
questions,  that  treats   of  such  diversities  in  the  writings  of 

the  civilians. 
[•406]  •  The  general  doctrine  of  foreign  jurists  seems  to  be, 
•  that  the  state  of  the  person,  that  is,  his  legal  capacity 
to  do,  or  not  to  do,  certain  acts  is  to  be  determined  by  the  law 
of  his  domicil,  so  that  if  he  has  by  that  law,  the  free  admin- 
istration of  his  goods,  or  the  right  to  maintain  an  action  in  a 
court  of  justice  there,  he  has  the  same  capacity  everywhere; 
and  if  that  capacity  is  denied  to  him  by  the  law  of  his  domi- 
cil, it  is  denied  everywhere ;  that  the  laws  determining  the 
civil  qualities  of  the  person,  called  by  the  foreign  jurists  per- 
sonal statutes^  follow  the  person  wherever  he  goes,  as  the 
shadow  follows  the  body,  and  adhere  to  him  like  the  color  of 
tho  skin  which  is  impressed  by  the  climate.  Personal  statutes 
are  those  which  relate  primarily  to  the  person,  and  determine 
the  civil  privileges  and  disabilities,  the  legal  capacity  or  in- 
capacity of  the  individual,  and  do  not  affect  his  goods,  but  as 
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they  are  accessory  to  the  person.  Such  are  those  which 
relate  to  birth,  legitimacy,  freedom^  majority  or  minority, 
capacity  to  enter  into  contracts,  to  make  a  will,  to  be  a  party 
io  an  action  in  a  court  of  justice  j  with  others  of  the  like  kind. 
Repertoire  de  jurisprudence^  Mot^  Staiut  According  to  this 
principle,  a  person  who  is  a  major  or  a  minor,  a  slave  or  a 
freeman,  has,  or  has  not  a  capacity  to  appear  as  a  party  to  an 
action  in  a  court  of  justice,  stare  in  judicio^  in  his  own  coun- 
try, has  the  same  capacities  and  disabilities  wherever  he  may 
be.  The  Code  Napoleon  has  erected  what  seems  to  be  the 
prevailing  doctrine  among  the  continental  civilians  into  a  pos- 
itive law.  "  The  laws  concerning  the  state  or  capacity  of 
persons  govern  Frenchmen,  even  when  residing  in  a  foreign 
country."     Code  Civile^  art  3. 

K  this  general  principle  is  to  be  received  without  qualifica- 
tion, it  would  seem  to  decide  the  present  case  at  once,  for  it 
is  admitted  that  in  Guadaloupe  where  the  libellant  has  his 
domicil,  he  can  maintain  no  action  in  a  court  of  justice. 
But  thoug^he  principle  is  stated  in  these  broad  and  general 
terms,  yet  when  it  is  brought  to  a  practical  application  in  its 
various  modifications,  in  the  actual  business  of  life,  it 
is  found  to  be  qualified  by  so  many  exceptions  *  and  [*407] 
limitations,  that  the  principle  itself  is  stripped  of  a 
great  part  of  its  imposing  authority.  No  nation-  it  is  believed, 
ever  gave  it  effect  in  its  practical  jurisprudence,  in  its  whole 
extent.  Among  these  personal  statutes'^,  for  which  this  ubi- 
quity is  claimed,  are  those  which  formerly  over  the  whole  of 
Europe,  and  still  over  a  large  part  of  it,  divide  the  people  into 
different  castes,  as  nobles  and  plebeians,  clergy  and  laity. 
The  favored  classes  were  entitled  to  many  personal  privileges 
and  immunities  particularly  beneficial  and  honorable  to  them- 
selves. It  cannot  be  supposed  that  these  immunities  would 
be  allowed  in  a  country  which  admitted  no  such  distinctions 
in  its  domestic  policy.  If  a  bill  in  equity  were  filed  in  one 
of  our  courts  against  an  English  nobleman  temporarily  resi- 
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\\\'\\\  \w\\\  \\\^\\\s\  h*^  W  iil\n\txl  to  put  in  an  answer  upon  hi* 
lumiM\  \\\u\  \u\\  uiuKr  \M:h^  tnvause  he  was  entitled  to  that 
|UM-»i»hul  j\u\iU<v  u)  iho  (orura  of  his  domicil  ?     I  apprehend 
\\\\{.     \\\  U\^%^  \\\M\\\cr  ihe  \tt>\;u«V«idcation  and  incapacities,  bj 
\\\\w\\  jummm^h  u^-ix  tv  ;n;V.vTt\i  by  the  municipal  institations 
of  \\\\'\x  OWM  oouu'.rx,  w  .11  «ot  bo  nt^^gnized  against  them  in 
rovuUUi'*  b>  w  h%VM^  U\\>  «o  :txu'h  di^^qualifications  are  acknowl* 
l^l^t^l     \\\  \\\\i^Ux\\\  CI  |v^r^Mi  who  has  incurred  the  penalties 
ot'  ti  i^n^iuuuiiA  or  ha^  m;,U  rx\l  tho  process  of  oudawry  against 
liiiUt  TAh  u\{uuu\m  no  tUMou  iW  tho  ivcovery  of  a  debt,  or  the 
^^hx*^^  of  rt  j^MT^xMud  \\r\M»j;.     But  would  it  be  contended  that 
bco<m>o  hi^  ov^uM  lu^l  uiAvaiaut  nn  action  in  the  forum  of  his 
i)ouu\'iK  ho  wmM   h,i\o  no  itMUiNly   on  a  contract  entered 
iiUis  or  A  for^  iloao  to  luiu  within  our  jtiri^iction ?     The  rea- 
son* ujHnt  whivh  iin  Ax Tioa  i:^  vlooitxl  him  in  the  forum  of  his 
iKmukU  ttiv  jMvuliar  to  that  \xnuiTry^  and  have  no  application 
within  anoihor  juriMlivuon.     Tho   incapacity  is  created  for 
causo:5  Ur.tt  n^htto  onuit^lv  lo  tho  domostic  and  internal  polity 
of  tliat  i^nuurv*     As  i^^xM^  a^^  ho  has  jvissed  bey^d  its  terri- 
toriul  limits,  tho  nnii^ou  of  his  inoajvioity  ceases  to  operate, 
and  in  justice  thj"  inoaj^toity  should  cease  also. 

Every  nation  has  a  jvrfivt  rii:ht  to  establish  for  itself  its 
own  forms  of  internal  |x^lity,  and  to  determine  the 
[*40S]  state  and  ci>ndition»  *  tho  civil  capacities  and  incapac- 
ities of  its  own  meiubors.  Besides  these  personal 
laws  determining  the  state  and  condition  of  individuals  which 
are  founded  on  natuml  relations  and  qualities,  and  such  as  are 
universally  recognized  among  civilized  communities,  as  those 
of  parent  and  child,  those  resulting  from  marriage,  from  intel- 
lectual imbecility,  and  the  like  they  may  and  in  point  of  fact 
do  establish  distinctions  which  are  not  founded  in  nature,  but 
relate  only  to  the  peculiarities  of  their  own  social  organiza- 
tion, to  their  own  municipal  laws,  and  to  the  artiGcial  forms  of 
society,  which  are  established  among  themselves.  Xow  it  is 
freely  admitted  that  other  nations  are  bouud  by  the  jus  gtfh 
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Hum  to  admit  the  validity  of  all  those  personal  statutes  of 
other  communities  establishing  such  distinctions  among  their 
members,  whether  natural  or  artificial,  to  a  certain  extent. 
Their  validity  will  be  admitted,  and  they  will  be  enforced  by 
the  tribunals  of  other  countries,  as  to  acts  which  are  done, 
and  rights  which  are  acquired  within  the  territorial  limits  of 
the  community  where  these  laws  are  established.  There  they 
have  a  legal,  and  other  nations  are  bound  to  admit,  certainly 
as  a  general  rule,  a  rightful  authority. 

But  it  is  by  no  means  so  clear  that  those  personal  distinc- 
tions which  are  not  founded  in  nature,  and  are  the  result  of 
mere  civil  institutions,  can  be  allowed  to  accompany  them, 
and  give  them  personal  immunities,  or  affect  them  with  per- 
sonal incapacities  in  other  countries  in  which  they  may  be 
temporarily  resident  or  transiently  passing,  whose  laws  ac- 
knowledge no  such  distinction.  The  law  of  the  place  where 
a  person  is  for  the  time  being,  as  to  acts  done,  or  rights  ac- 
quired within  that  jurisdiction,  it  would  seem,  ought  to  prevail 
so  far  as  his  civil  rights  depend  on  his  personal  status.  For 
these  personal  statutes,  establishing  distinctions  between  indi- 
viduals as  to  their  civil  qualities,  have  a  direct  relation  to  pub- 
lic order,  and,  as  is  remarked  by  one  of  the  most  eminent 
living  jurists  in  continental  Europe,  "every  person  who 
establishes  his  dwelling  in  a  country,  or  it  may  be  added  who 
is  transiently  within  it,  is  bound  to  conform  to  the 
measures  which  the  local  *  law  prescribes,  in  the  inter-  [*409] 
est  of  public  decorum  and  good  morals."  Merlin.  Re- 
pertoire, de  Jurisprudence  —  Effet  Retroactif,  sect.  3,  §  2,  art.  5. 
The  observation  is  applied  to  the  case  of  a  married  woman. 
If  by  the  law  of  her  domicil  she  is  authorized  to  make  valid 
contracts,  and  to  maintain  an  action  in  a  court  of  justice  in 
her  own  name  without  the  authorization  of  her  husband,  and 
she  removes  to  a  country  by  whose  laws  this  power  is  denied 
to  married  women,  she  will  not  carry  with  her  into  her  new 
residence  the  capacity  to  contract,  to  plead,  and  to  be  im- 
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pleaded  in  a  court  of  justice  as  she  is  allowed  by  the  law  of 
her  domicil,  this  capacity  being  denied  by  the  local  law,  as 
offensive  to  good-manuers.  If  a  person  happens  to  transfer 
his  residence  to  a  country  where  the  same  personal  distinc- 
tions are  established,  as  are  allowed  in  his  own  domestic 
forum,  it  is  not  intended  to  be  denied,  but  that  the  tribunals 
of  this  country  may  allow  him  his  personal  immunities  or 
affect  him  with  the  personal  incapacity  of  his  domicil :  but  it 
will,  I  apprehend,  be  according  to  the  local  law,  and  not  ac- 
cording to  the  law  of  his  domicil.  If  a  Turkish  or  Hindoo 
husband  were  travelling  in  this  country  with  his  wife,  or  tem- 
porarily resident  here,  we  should,  without  hesitation,  acknowl- 
edge the  relation  of  husband  and  wife  between  them ;  but 
the  legal  preeminence  of  the  husband  as  to  acts  done  here, 
would  be  admitted  only  to  the  extent  that  the  marital  rights 
are  recognized  by  our  laws,  and  not  as  they  are  recognized  by 
the  law  of  his  domicil.  If  a  Roman  father,  or  a  father  from 
any  country  which  had  adopted  the  Roman  law  of  paternal 
power,  were  travelling  in  this  country  with  a  minor  child,  we 
should  acknowledge  the  relation  of  parent  and  child,  but  we 
should  admit,  I  presume,  as  a  general. rule,  the  exercise  of  the 
paternal  power  no  further  than  as  it  is  authorized  by  our  own 
law.  If  a  foreigner,  in  whose  country  slavery  is  established, 
were  temporarily  resident  in  Virginia,  where  slavery  also 
exists,  and  had  brought  with  him  a  slave  as  a  servant,  a  court 
sitting  in  Virginia  might,  I  suppose,  recognize  the  relation  of 

master  and  slave,  because  that  is  a  relation  known  to 
[*410]  the  local  law,  but  it  would  •limit  the  exercise  of  the 

master's  authority  over  his.  slave,  by  their  own  law, 
and  not  by  the  law  of  the  master's  domicil. 

It  is  among  the  first  maxims  of  the  jus  gentium  that  the 
legislative  power  of  every  nation  is  confined  to  its  own  terri- 
torial limits.  This  is  a  principle  which  results  directly  and 
necessarily  from  the  independence  of  nations.  Whatever 
may  be  the  nature  of  the  law,  whether  it  relates  purely  to 
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persons  and  theii  civil  qualities,  or  to  things,  it  can,  proprio 
vifforCj  have  no  force  within  the  territorial  limits  of  another 
nation.  It  follows  that  the  peculiar  personal  status,  as  to  his 
capacities  or  incapacities,  which  an  individual  dfpves  from  the 
law  of  his  domicil,  and  which  are  imparted  only  by  that  law, 
is  suspended  when  he  gets  beyond  the  sphere  in  which  that 
law  is  in  force.  And  when  he  passes  into  another  jurisdic- 
tion his  personal  status  becomes  immediately  affected  by  a 
new  law,  and  he  has  those  personal  capacities  only  which  the 
local  law  allows.  The  civil  capacities  and  incapacities  with 
which  he  is  affected  by  the  law  of  his  domicil,  cannot  avail 
either  for  his  benefit  or  to  his  prejudice,  any  further  than  as 
they  are  coincident  with  those  recognized  by  the  local  law,  or 
as  that  community  may,  on  principles  of  national  comity, 
choose  to  adopt  the  foreign  law.  Though  the  civilians,  as  has 
been  observed,  generally  hold  that  the  law  of  the  domicil 
should  govern  as  to  the  personal  status,  it  is  by  no  means 
true  that  they  are  universally  agreed.  Voet,  one  of  the  most 
eminent,  of  whom  it  has  been  said  that  by  his  clearness  and 
logic  he  merits  the  title  of  the  geometer  of  jurisprudence, 
{Merlin.  Quest,  de  Droit  Confessionj  sect.  2,  note  1,)  after  stat- 
ing that  such  is  the  opinion  of  the  majority,  plurium  opinio^ 
gives  his  own  opinion  in  decisive  terms,  that  personal  statutes, 
as  well  as  those  relating  to  things,  are  limited  in  their  opera- 
tion to  the  country  by  which  they  are  established ;  and  he 
supports  his  opinion  by  the  authority  of  the  Roman  law,  as 
well  as  by  that  plain  and  obvious  axiom  of  the  jus  gentium^ 
that  the  legislative  power  of  every  government  is  confined  to 
its  own  territorial  limits.  Ad  Pand.  L.  1,  tit.  4,  part  2,  note 
5, 7,  8.  Gail,  who  has  been  styled  the  Papinian  of 
•Germany,  maintains  the  same  opinion  in  terms  [*411] 
equally  positive.     Pract.  Obs.  L.  8,  Obs.  122,  note  11. 

The  inconveniences  which  would  result  from  a  practical 
adoption  of  the  principle  that  the  law  of  the  domicil  must 
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prevail,  which  determines   the    personal  status  of  the   indi- 
vidual, wherever  he  may  be,  would  be  found  to  be  very  great. 
If  we  admit  that  a  foreigner  has  all  those  personal  capacities 
and  civil  qus^ties  in  this  ccSfntry  which  the  law  of  his  domi- 
cil  allows,  to  be  consistent  and  follow  out  the  principle  we 
must  adopt  all  those  subsidiary  laws  of  his   domicil  which 
regulate  and  protect  him  in  the  enjoyment  of  his  personal 
status.     If,  for  example,  we  acknowledge  the  relation  of  mas- 
ter and  slave,  our  law  should,  in  consistency,  arm  the  master 
with  the  authority  to  govern  his  slave,  with  the  power  of  dis- 
posing of  his  person  and  labor,  which  he  enjoys  by  the  law  of 
his  own  country.     It  would  be  a  mockery  to  acknowledge  the 
relation  of  master  and  slave  and  to  deny  all  the  legal  conse- 
quences which  that  relation  imports.     If  we  adopt  the  artifi- 
cial distinctions  of  other  nations  with  regard  to  their  subjects, 
when  they  are  temporarily  resident  among  us,  it  would  seem 
that  we  must  also  adopt  that  part  of  their  laws  which  regulate 
those   artificial   relations,  and  the  rights   and   duties  which 
result  from  them.    Natural  relations  of  foreigners,  and  such  as 
are  established  by  our  own  domestic  institutions,  we  recognize 
in  foreigners  who  are  temporarily  resident  among  us ;  but  the 
rights  and  obligations  which  flow  from  them  must,  as  a  gen- 
eral rule  at  least,  be  determined  by  our  own  law,  and  be 
enforced  by  such  means  only  as  the  local  law  allows.     But 
those  merely  artificial  distinctions,  those  capacities  and  dis- 
qualifications of  mere  positive  institution,  established  by  differ- 
ent communities  among  their  members,  which  are  not  founded 
in  nature  but  which  relate  to  their  own  domestic  economy, 
their  municipal  institutions,  and  their  peculiar  social  organiza- 
tion, cannot  be  admitted  to  follow  them  into  other  nations  in 
whose  laws  such  distinctions  are  unknown,  without'  disturbing 

the  whole  order  of  society,  and  introducing  into  com- 
[*412]  munities  privileged  castes  of  persons,  each  *  governed 

to  a  considerable  extent  by  different  laws  and  affected 
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by  personal  privilegfs  peculiar  to  themselves,  and  totally  at 
variance  with  the  habits,  social  order,  and  the  laws  of  the 
connmunity  among  whom  they  reside. 

I  have  thus  far  considered  the  subject  as  it  was  presented 
in  one  branch  of  the  argument,  as  purely  a  question  of  the 
jus  gentium^  to  which  the  same  considerations  will  apply 
whether  it  be  raised  in  one  country  or  another,  and  I  come  to 
the  conclusion  that  the  libellant  is  not  disqualified  fronf  main- 
taining an  action  for  a  personal  tort  committed  within  our  ju- 
risdiction, merely  because  he  is  by  the  law^s  of  his  own  coun- 
try rendered  incapable  of  maintaining  an  action  in  the  forum 
of  his  domicil.  And  that  conclusion  will  be  fortified  by  recur- 
ring to  our  own  domestic  jurisprudence.  It  is  stated  by  Mr. 
Justice  Story  as  one  of  the  rules  which  appear  to  be  best  estab- 
lished by  the  jurisprudence  of  this  country  and  England,  that 
personal  disqualifications,  not  arising  from  the  law  of  nature 
but  from  the  principles  of  the  positive  or  customary  law  of  a 
foreign  country,  are  not  generally  regarded  in  other  countries 
where  the  like  disqualifications  do  not  exist.  Conflict  of  Laws, 
97.  It  is  now  fully  settled  in  England,  though  it  was  once  a 
doubtful  question,  that  if  a  minor,  who  is  disqualified  from 
entering  into  the  marriage  contract  without  the  consent  of  his 
guardian,  goes  into  Scotland,  where  a  minor  has  that  capacity 
without  such  consent,  and  is  married  conformably  to  the  laws 
of  Scotland,  the  contract  will  be  held  valid  and  binding  by 
the  law  of  England.  Compton  v.  Bearscroft,  BuUer^s  N.  P. . 
115.  The  same  principle  is  fully  established  in  this  country. 
2  Kenfs  Com.  92,  93 ;  Conflict  of  Laws,  115, 116 ;  Medway  v. 
Needham,  16  Mass.  R.  157 ;  West  Cambridge  v.  Lexington,  1 
Pick.  506 ;  Putnam  v,  Putnam,  8  Id.  506.  And  though  the 
considerations  on  wbich  such  marriages  have  been  held  valid 
in  the  domestic  forum  of  the  parties,  where  there  has  been  a 
studied  evasion  of  the  law  of  their  domicil,  is  the  hardship 
and  the  mischief  which  would  arise  to  society  by  bastardiz- 
ing the   issue   of  such   marriages,  yet  it  is  not  the  less  a 
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[•413]  *  distinct  recognition  of  the  principle  that  the  legal 
capacity  of  a  person  to  do  an  act  depends  on  the  law 
of  the  place  where  the  act  is  done.  Huber  (De  Confliclu 
Legvnij  1-8)  denies  that  the  magistrate  in  the  forum  of  the 
domicil  is  bound  by  the  jus  gentium  to  admit  the  validity  of 
such  marriages  in  direct  evasion  of  the  law  of  the  parties'  own 
country,  yet  no  doubt  can  be  entertained  that  they  would  be 
held  ikVid  in  every  other  forum.  And  in  a  case  where  two 
British  subjects,  being  minors,  were  in  France  for  the  purpose 
of  education,  and  intermarried  there,  it  was  held  that  the 
validity  of  the  marriage,  and  of  course  the  capacity  of  the 
parties  to  enter  into  the  contract,  was  to  be  determined  by  the 
law  of  France,  and  not  by  that  of  England,  although  the 
English  domicil  remained  unchanged,  and  the  marriage  being 
a  nullity  by  the  law  of  France,  was  held  to  be  void  in  Eng- 
land. Confiici  of  Laws,  77 ;  2  Hc^gardy  Consist.  K  407,  40a 
It  has  been  decided  in  Massachusetts,  after  the  most  deliberate 
consideration,  that  a  person  who  has  been  convicted  of  an 
infamous  crime  which  rendered  him  incapable  of  being  re- 
ceived as  a  witness  in  the  country  where  the  conviction  took 
place,  is  a  competent  witness  when  in  another  jurisdiction. 
Commonwealth  v.  Greeny  17  Mass.  R.  515.  This  is  another 
application  of  the  general  principle  that  the  personal  status  of 
an  individual  is  to  be  determined  by  the  law  of  the  place 
where  he  is,  as  to  acts  done  within  that  jurisdiction,  and  that 
the  civil  incapacities  which  attach  to  him  in  one  country  do 
not  follow  him  into  another.  By  the  law  of  France  a  man 
does  not  attain  to  the  age  of  legal  majority  until  the  age  of 
twenty-five.  If  a  Frenchman  entered  into  a  contract  in  this 
State,  where  the  age  of  majority  is  twenty-one,  between  the 
ages  of  twenty-one  and  twenty-five  would  he  be  allowed  to 
avoid  it  on  the  plea  of  minority?  The  supreme  court  of 
Louisiana  has  said  that  in  such  a  case  the  contract  would  be 
binding,  and  that  the  capacity  of  the  person  would  depend  on 
the  law  of  the  place  where  the  contract  was  made,  and  not  on 
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that  of  the  person's  domicil.  Conflict  of  Laws^  73;  Saul 
V.  His  Creditors^  17  Martin's  Rep.  596 ;  and  though 
*that  court  does  not  appear  to  have  a  settled  opinion  ['414] 
on  the  general  question  how  far  the  personal  status  of 
an  individual,  as  it  is  fixed  by  the  law  of  his  domicil,  may  be 
changed  by  the  law  of  the  place  where  the  act  is  done,  it  is 
apprehended  that  the  opinion  here  expressed  would  be  fol- 
lowed in  this  State. 

But  the  clearest  and  most  distinct  recognition  of  the  prin- 
ciple that  the  civil  capacities  and  incapacities  of  an  individual 
are  to  be  determined  by  the  law  of  the  place  where  the  per- 
son is,  and  not  by  that  of  his  domicil,  is  found  in  the  decis- 
ions upon  the  very  subject  which  is  involved  in  this  case  — 
that  of  slavery.  It  was  decided  in  1772,  in  Sommersett's 
case,  that  a  slave  who  was  carried  by  his  master  to  England, 
from  any  of  the  colonies,  became  free  as  soon  as  he  stepped 
on  English  ground.  1  Blapk.  426,  note;  Loffs  Kl]  11  St. 
Tnafe,  .340.  A  similar  decision,  some  years  after,  was  made 
in  Scotland.  2  Hogg.  118.  It  is  supposed,  indeed,  that  a 
different  rule  prevailed  before  that  decision.  It  is  said  that 
the  traffic  in  slaves  had  for  a  long  series  of  years  been  as  pub- 
lic and  notorious  in  London  as  in  the  colonies,  and  that  the 
tegality  of  it  had  been  sustained  by  the  most  eminent  lawyers 
in  the  kingdom.  The  Slave  GracCy  2  Haggard's  R.  106-114. 
However  that  may  be,  the  law  as  it  was  then  declared,  has 
never  since  been  brought  into  doubt ;  and  whether  the  real 
grounds  of  the  decision  are  to  be  found,  as  intimated  by  Lord 
Stowell,  in  the  "  increased  refinement  of  the  sentiments  and 
manners  of  the  age,"  or  in  the  maxims  of  the  ancient  common 
law  relating  to  villanage,  (2  Haggard,  109,)  it  seems  to  me 
that  it  may  be  well  vindicated  upon  those  principles  of  the 
jus  gentium  which  have  already  been  frequently  mentioned, 
and  which  are  indicatefl  by  Lord  Stowell  in  another  part  of 
the  same  opinion.  "  The  entire  change  of  the  legal  character 
of  individuals,  |)roduced  by  a  change  of  local  situation,  is  far 
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from  being  a  novelty  in  the  law.  A  residence  in  a  new  conii- 
try  introduced  a  change  of  legal  condition,  which  imposes 
rights  and  obligations    totally  inconsistent  with  the  former 

rights  and  obligations  of  the  same  persons.     Persons 
[•415]  bound  by  *  particular  contracts   which  restrain  their 

liberty,  debtors,  apprentices,  and  others,'  lose  their 
character  and  condition  for  the  time,  when  they  reside  in 
another  country,  and  are  entitled  as  persons  totally  free, 
though  they  return  to  their  original  servitude  and  obligations 
upon  coming  back  to  the  country  they  had  quitted  "  2  Hag^ 
g'ardj  113.  But  if  the  decision  in  Sommersett's  case  did  not 
entirely  approve  itself  to  the  judgment  of  that  eminent  mag- 
istrate, we  may  set  against  his  doubts  the  opinion  of  another 
learned  judge,  although  he  also  may  be  thought  to  trace  the 
decision  to  the  improved  -moral  perceptions  of  the  ago,  and 
the  more  full  development  of  the  principles  of  natural  equity 
and  universal  justice,  than  to  any  ancient  maxims  of  the 
common  law,  considered  as  a  mere  municipal  code.  »*  It  is 
matter  of  pride  to  me,"  says  Mr.  Justice  Best,  "  to  recollect 
that  while  economists  and  politicians  were  recommending  to 
the  legislature  the  protection  of  this  traffic,  and  senators  were 
framing  statutes  for  its  promotion,  and  declaring  it  a  benefit  to 
the  fcountry,  the  judges  of  the  land,  above  the  age  in  wliich  Uiey 
lived,  standing  on  the  high  ground  of  natural  right,  and  dis- 
daining the  lower  doctrine  of  expediency,  declared  that  slavery 
was  inconsistent  with  the  genius  of  the  English  constitution, 
and  that  human  beings  could  not  be  the  subject-matter  of 
property.  As  a  lawyer,  I  speak  of  that  early  determination, 
when  a  different  doctrine  was  prevailing  in  the  senate,  with  a 
considerable  degree  of  professional  prideJ'^  Forbes  v.  Cochran^ 
2  Barn.  &  Cresw.  448. 

But  to  whatever  cause  is  to  be  ascribed  this  change  of  the 
common  law  of  England,  if  change  it  was,  it  has  since  that 
time  been  considered  the  settled  law,  that  a  slave  on  being  ^ 
introduced  into  England  becomes  free.     And  the  law  as  it 
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was  then  declared'  by  Lord  Mansfield,  is  believed  to  be  gen- 
erally adopted  by  the  non-slaveholding  States,  in  this  coun- 
try. Conflict  of  Laws,  92 ;  Case  of  Francisco,  9  Amer.  Jurist, 
490.  The  question  was  very  fully  considered  by  the  supreme 
court  of  Massachusetts,  in  the  recent  case  of  the  Sluve 
Med,^  Avgvst,  1836,  and  it  was  decided,  *that  a  slave  [*416] 
on  coming  into  that  State  became  free,  except  in  a 
case  falling  within  the  provisions  of  the  constitution  of  the 
United  States,  and  the  act  of  Congress,  of  Feb.  12,  1793,  by 
which  provision  is  made  for  delivering  up  persons  who  are 
held  to  labor  or  service  in  one  of  the  United  States  on  their 
'escaping  into  another.  If  the  owner  voluntarily  brings  his 
slave  into  the  State,  the  case  does  not  come  within  the  pro- 
visions of  the  law,  and  he  becomes  free.  The  same  doctrine 
was  held  by  Mr.  Justice  Washington  in  the  case  of  Butler  v. 
Hooper,  1  Wash.  C.  C.  R.  499,  and  again  in  Ex  parte  Sim^ 
mons,  4  Wash.  C.  C.  R.  396.  And  it  appears  from  the  cases  of 
Lumford  v.  Coquillon,  14  Martin's  R.  504,  and  Rankin  v. 
Lydia,  3  Marsh.  470,  that  the  principle  has  been  fully  recog- 
nized in  Louisiana  and  Kentucky,  that  the  relation  of  master 
and  slave  is  founded  exclusively  on  municipal  law  for  which 
the  courts  in  those  States  do  not  claim  any  extra-territorial 
force. 

All  these  cases  stand  upon  the  principle  that  slavery,  and 
with  it  as  a  necessary  consequence,  all  the  civil  incapacities 
which  are  peculiar  to  that  servile  state,  depend  entirely  on  the 
local  law.  It  follows  of  course  that  when  a  slave  passes  into 
a  country,  by  whose  laws  slavery  is  not  recognized,  his  civil 
condition  is  changed  from  a  state  of  servitude,  to  that  of  free- 
dom, and  lie  becomes  invested  with  those  civil  capacities 
which  the  law  of  the  place^imparts  to  all  who  stand  in  the 
same  category.  It  is,  indeed,  said  by  Chief  Justice  Shaw,  in 
delivering  the  opinion  of  the  court,  in  the  case  of  the  Slave 


*  Commonwealth  v.  Aves,  18  Pick.  193. 
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ilif?rf,  that  "slaves  in  such  case  become  free,  not  so  much 
because  any  alteration  is  made  in  their  status  or  condition,  as 
because  there  is  no  law  which  will  warrant,  but  there  are  laws, 
if  they  choose  to  avail  themselves  of  them,  which  prohibit 
their  forcible  detention,  or  forcible  removal."  If  by  this  is 
meant  there  is  no  change  in  the  personal  state  of  a  slave  in 
relation  to  the  law  of  the  country  he  has  left,  it  may  well  be 
admitted  to  be  correct.  The  law  of  that  country,  notwith- 
standing he  is  for  the  time  withdrawn  from  its  direct  and  im- 
mediate control,  would  hold  him  to  be  a  slave  until 
[•417]  he  acquired  his  freedom  in  some  of  the  forms  'of 
emancipation  known  to  that  law.  His  mere  transit 
into  a  country  whose  law  declared  him  free,  within  its  juris- 
dictional limits  would  not  per  se  liberate  him  from  the  inca- 
pacities and  obligations  resulting  from  the  law  of  his  domicil 
within  the  legitimate  sphere  of  that  law's  operation,  and  if  he 
were  to  return  to  that  country  the  condition  of  servitude  would 
reattach  to  him  precisely  as  when  he  left  it  So  it  was 
decided  by  Lord  Stowell,  in  the  case  of  the  slave  Grace,  and 
the  same  principle  is  distinctly  established  by  the  case  of  TFiY- 
liams  V.  Broxcn^  3  Bos.  and  Pull.  69.  But  it  by  no  means  fol- 
lows that  because  the  law  of  his  domicil  holds  him  to  be  a 
slave,  he  hcfe  not,  while  within  a  jurisdiction  which  declares  him 
to  be  free,  all  the  faculties  which  belong  to  a  state  of  freedom. 
It  is  difficult  to  understand  what  the  law  does,  by  declaring 
him  free,  if  it  does  not  invest  him  with  the  rights  and  capaci- 
ties of  a  free  man ;  and  if  it  does,  it  confers  upon  him  a  per- 
sonal state  very  different  from  that  of  slavery ;  and  there  is 
no  absurdity  or  contradiction  in  supposing  a  man  to  be  a  free 
man  in  one  country  and  a  slave  in  another.  Both  result  from 
the  same  principle,  the  absolutoi  supremjacy  of  the  laws  of 
every  State  within  its  own  territorial  limits.  And  though 
Lord  Stowell  rather  sarcastically  remarks,  that  the  law  of 
England,  by  adopting  this  principle,  puts  the  liberty  of  a  man, 
as  it  were,  into  a  parenthesis,  it  is  nothing  different  from  what 
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occurs  in  many  other  cases,  in  which  an  individual  is  a^ected 
by  the  law  of  his  domicil  with  peculiar  capacities  and  dis- 
qualifications, which  are  recognized  either  in  his  favor  or 
against  him  while  resident  within  another  jurisdiction.  When 
he  returns  to  his  own  country  he  becomes  reinvested  with  his 
original  personal  status,  and  the  capacities  and  disqualifica- 
tions of  the  law  of  his  domicil  attach.  Take  a  case  of  famil- 
iar and  daily  occurrence.  A  man  is  a  magistrate  in  the  place 
of  his  domicil.  He  passes  out  of  that  jurisdiction,  and  he 
can  exercise  no  authority  as  a  magistrate.  He  becomes  a 
private  person,. but  on  his  return  to  the  place  of  his  domicil  he 
reassumes  his  personal  status  as  a  magistrate. 

*  The  law  which  declares  a  slave  free  on  his  intro-  [*418] 
duction  into  this  country,  by  necessary  consequences, 
if  it  be  not  an  identical  proposition,  declares  him  to  be  pos- 
sessed of  the  civil  qualities  of  a  freeman,  and  confers  on  him 
the  faculty  of  vindicating  his  rights,  and  claiming  redress  for 
wrongs  in  the  ordinary  course  of  justice;  and  this  general 
proposition  is  an  answer  to  another  part  of  the  argument,  that 
the  libellant  in  this  case,  was  put  under  the  government  of 
the  respondent  who  stood  loco  domini,  the  owner  having  dele- 
gated to  him  his  authority.  That  authority  when  the  slave 
was  within  the  jurisdiction  of  this  country,  could  be  exercised 
only  under  the  restrictions  of  our  law.  Years  before  the 
decision  of  Sommersett's  case,  it  was  said  by  Lord  Chancellor 
Northington,  that  a  negro  might  maintain  an  action  in  Eng- 
land, against  his  master  for  ill  usage.  Shanley  v.  Harvey,  2 
Eden,  Rep.  126,  quoted,  2  Hagg.  R.  116. 

It  was  supposed,  in  the  argument  that  a  distinction  might 
be  made,  founded  on  the  circumstance  that  the  tort  was  com- 
mitted on  the  high  seas,  which  are  within  the  .common  juris- 
diction of  all  nations.  It  is  true  that  no  nation  can  claim  an 
exclusive  jurisdiction  over  any  part  of  the  high  seas,  but  all 
nations  can,  and  do  claim  an  exclusive  jurisdiction  over  their 
own  vessels  that  float  on  the  high  seas,     A  foreigner  who  is 
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a  passenger  on  board  an  American  vessel,  when  the  vessel  has 
left  the  port,  and  is  beyond  the  jurisdiction  of  his  own  coun- 
try, is  amenable  to  the  laws  of  this  country  and  is  under 
their  protection.  If  he  commits  a  crime  he  may  be  indicted 
in  our  courts,  and  punished  by  our  laws.  If  he  commits  a 
tort,  he  is  personally  liable  to  answer  for  it  in  our  courts,  and 
if  he  suffers  a  wrong  he  may  appeal  to  the  laws  of  this  coun- 
try for  redress,  as  much  as  though  the  wrong  had  been  done 
him  on  land.  If  the  libellant  would  not  be  precluded  from 
maintaining  an  action  for  a  tort  done  on  land,  he  may  equally 
maintain  one  for  a  tort  done  in  an  American  vessel  on  the 
high  seas.     Fobes  v.  Cochrane,  2  Barn.  &  Cresw.  448. 

It  was  supposed  at  the  argument  that  the  capacity 
[•419]  of  the  libellant  •to  maintain  this  action  in  the  courts 
of  the  United  States  may  stand  on  grounds  some- 
what different  from  what  it  would  in  the  State  courts;  that 
slavery  existing  in  some  of  the  individual  States,  and  not 
being  prohibited  by  the  constitution  and  laws  of  the  United 
States,  the  national  courts  might  be  bound  by  the  principles 
of  the  jus  genlium  to  recognize  the  incapacities  of  slaves  hav- 
ing a  foreign  domicil,  even  where  it  would  not  be  done  by  the 
State  courts,  and  that  the  national  tribunals  are  under  the 
same  obligations  in  this  re8[>ect,  whether  sitting  in  a  State 
where  slavery  is  admitted,  or  where  it  is  prohibited.  If  this 
were  conceded,  and  in  the  view  which  I  take  of  the  case  I  do 
not  think  it  necessary  to  give  an  opinion  upon  the  question, 
the  answer  is,  that  a  court  sitting  in  Louisiana  is  -no  more 
bound,  than  one  sitting  in  Maine,  to  recognize  as  to  any  acts, 
or  rights  acquired,  within  the  exclusive  jurisdiction  of  the 
United  States,  the  artificial  incapacities  of  persons  resulting 
from  a  foreign  law.  The  question  in  both  cases,  would  be, 
whether  the  party  could  by  the  laws  of  the  United  States, 
have  a  standing  in  court  The  court  certainly  is  not  bound 
to  enforce  against  him,  a  personal  incapacity  derived  from  the 
law  of  his  domicil,  because  that  law  can  have  no  force  in 
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this  country  any  further  than  our  law  on  the  principles  of 
comity  chooses  to  adopt  it;  and  every  nation  will  judge  for 
itself  how  far  it  is  consistent  with  its  own  interest  and  policy 
to  extend  its  comity  in  this  respect.  If  the  legislative  power 
has  prescribed  no  rule,  the  courts  must  of  necessity  decide  in 
each  individual  case  as  it  is  presented,  and  however  embar- 
rassing and  perplexing  the  case  may  sometimes  be,  the  courts 
cannot  escape  them.  If  the  incapacity  alleged  were  slavery, 
it  is  not  for  me  to  say  what  would  be  the  judgment  of  a  court 
sitting  within  a  jurisdiction  where  slavery  is  allowed,  but  sit- 
ting as  this  court  does,  in  a  place  where  slavery  by  the  local 
law  is  prohibited,  I  do  not  feel  myself  called  upon  to  allow 
that  disqualification  when  it  is  alleged  by  a  wrongdoer,  as 
attaching  to  the  libellant  by  the  laws  of  a  foreign  power,  for 
the  purpose  of  withdrawing  himself  from  responsibility  for 
his  own  wrong. 

Codman  Sf  Fox^  for  the  libellant,  C  8.  Daveis,  for  the  re- 
spondent 


•The  Brig  Forest  — Blake,  wa^/^r.  [*420] 

*By  the  general  maritime  law,  if  a  seaman  becomes  sick  during  the  voyage,  he 

is  entitled  to  be  cured  at  the  expense  of  the  vessel. 
The  act  of  Congress  of  July  20,    1790,  ch.  56,  sect.  8,  exempts  the  owner 

from  the  expense  of  medical  advice  and  attendance,  provided  there  be  a 
[   medicine  chest  on  board,  with  suitable  medicines  and  directions  for  their 

use. 
But  the  owners  are  not  exempted  from  these  expenses  although  there  be  a 

medicine  chest  on  board,  when  the  seamen  cannot  have  the  benefit  of  the 

medicine,  whether  it  be  because  he  is  removed  ashore,  o»  that  there  is  no 

person  on  board  the  vessel  by  whom  the  medicine  can  be  safely  adminis- 

jtered. 
Where  the  master,  mate,  and  four  of  the  men  were  sick  with  the  yellow  fever 
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at  the  same  time,  it  was  held  that  the  owners  were  bound  to  pay  the  ex- 
penses of  the  attendance  and  advice  of  a  physician,  although  a  suitable 
medicine  chest  had  been  provided. 

October  26,  1837.  —  This  was  a  libel  for  subtraction  of 
wages.  The  libellants  shipped  for  a  voyage  from  Portland  to 
one  or  more  ports  in  the  Island  of  Cuba,  and  back  to  Port- 
land. The  service  was  performed,  and  there  was  no  contro- 
versy about  the  amount  of  the  wages  earned.  The  only  ques- 
tion in  dispute  was  as  to  the  claim  of  a  deduction  from  the 
wages  in  the  nature  of  a,  set-off.  While  the  brig  lay  at 
Havana,  the  master,  mate,  and  four  of  the  crew  were  taken 
sick  of  the  yellow  fever,  and  the  owners  claimed  to  deduct 
from  the  wages  of  the  men  the  sums  paid  to  a  physician  for 
medical  advice.  These  sums  amounted  to  more  than  the 
whole  balance  of  wages  due.  Haines^  for  the  libellants,  Fes* 
senden  Sf  Deblois^  for  the  respondents. 

Ware,  District  Judge. 

The  question  whether  the  deductions  claimed  to  be  made 
in  this  case  by  way  of  set-off  should  be  allowed,  depends  on 
the  true  construction  of  the  8th  section  of  the  act  of  Ck)n- 
gress  of  July  20, 1790,  ch.  56,  and  the  act  of  ^  March  2, 
[•421]  1805,  ch.  442.  The  act  •of  1790  requires  every  ves- 
sel  of  150  tons  and  upwards,  navigated  by  ten  or 
more  persons,  when  bound  on  a  foreign  voyage,  to  be  "provided 
with  a  chest  of  medicines,  put  up  by  some  apothecary  of 
known  reputation,  and  accompanied  by  directions  for  admin- 
istering the  same ;  and  said  medicines  shall  be  examined  by 
the  same,  or  some  other  apothecary  once  at  least  in  every  year, 
and  supplied  with  fresh  medicines  in  the  place  of  such  as 
have  been  used,  or  spoiled ;  and  in  default  of  having  such 
medicine  che^t  so  provided,  and  kept  fit  for  use,  the  master  or 
commander  of  such  ship  or  vessel,  shall  provide  and  pay  for 
all  such  advice,  medicine,  or  attendance  of  physicians,  as  any 
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of  the  crew  shall  stand  in  need  of,  in  case  of.  sickness,  at 
every  port  or  place  where  the  ship  or  vessel  may  touch,  or 
trade,  during  the  voyage,  without  any  deduction  from  the 
wages  of  such  sick  seaman  or  mariner."  The  act  of  March 
2,  1805,  extends  the  provisions  of  this  section  to  vessels  of 
seventy-five  tons,  navigated  by  six  or  more  persons,  and  bound 
to  any  port  in  the  West  Indies. 

It  will  aid  us  in  giving  a  construction  to  the  statute,  to  con- 
sider what  was  the  state  of  the  law  when  it  was  enacted. 
Before  the  passing  of  this  act,  a  seaman,  when  he  received 
any  injury  while  in  the  service  of  the  vessel,  or  became  sick 
during  the  voyage,  and  the  sickness  was  not  occasioned  by  his 
own  fault,  was  entitled  to  be  cured  at  the  vessel's  expense. 
The  whole  expense  of  his  sickness,  that  for  medical  advice 
and  attendance,  as  well  as  other  expenses,  whether  he  re- 
mained on  board  or  was  put  on  shore,  was  a  charge  on  the 
ship.  In  the  case  of  Harden  v.  Gordon^  2  Mason,  541,  where 
this  subject  was  most  fully  and  learnedly  examined,  it  is 
shown  that  this  principle,  which  makes  the  expenses  of  the 
sickness  of  any  of  the  crew  a  charge  on  the  vessel,  is  adopted 
as  customary  law,  or  incorporated  in  their  maritime  codes  by 
nearly  every  nation  of  Europe.  It  is  shown  also  to  have  been 
established  among  the  usages  and  customs  of  the  sea,  from 
the  earliest  epoch  to  which  we  can  trace  the  elements  of  the 
existing  maritime  law  of  the  great  commercial  com- 
monwealth of  Christendom.  It  is  found* in  nearly  [*422] 
all  those  early  digests  of  maritime  law,  which  in  vari- 
ous places  were  made  for  the  regulation  and  governrnent 
of  maritime  commerce  upon  the  revival  of  civilization,  letters, 
and  the  peaceful  intercourse  of  commerce  during  the  middle 
ages.  It  is  not  certain  that  the  principle  does  not  remount  to 
an  age  even  anterior  to  the  Christian  era,  as  we  find  traces 
of  it  in  that  ancient  compilation  of  law  which  goes  under 
the  name  of  maritime  law  of  the  Rhodians.  Pardessus^ 
Collection  des  his  marUimes,  vol.  1,  p.  258,  cap.  2 ;  and  cap. 
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46,  p.  257.  And  it  is  not  questioned  that  this  generally  re- 
ceived principle  has  been  adopted  as  part  of  the  maritime  law 
of  this  country.  It  has  been  supposed  by  learned  judges  that 
this  provision  in  the  act  of  Congress  was  intended  as  a  benefit 
to  the  mariner,  and  not  as  a  measure  of  relief  to  the  ship- 
owner;  1  Peters,  Ad.  R.  162,  256;  1  Sumner^  R.  595;  that  it 
was  not  the  intention  of  the  legislature  to  deprive  the  mariner 
of  any  advantage,  which  the  law  before  allowed  him,  but  to 
provide  additional  security  for  his  health  and  comfort  And 
this  is  certainly  the  inference  which  would  naturally  arise 
from  the  terms  in  which  the  law  is  expressed.  It  imposes  on 
owners  a  new  obligation,  to  which  they  were  not  subject  by 
the  maritime  law,  w^ithout  liberating  them  in  its  terms  from 
any  liabilities,  to  which  they  were  subject  before.  And  it 
professedly  subjects  the  master,  within  the  range  of  whose 
peculiar  duty  it  would  be  to  see  that  the  law  is  complied  with, 
to  a  personal  liability  in  case  it  is  not ;  to  which  perhaps  it 
may  have  been  doubted  whether  he  was  subject  by  the  gen- 
eral maritime  law.  For  though  there  could  be  no  doubt  of 
the  liability  of  the  master  for  wages  upon  the  ground  of  the 
contract,  it  might  not  have  been  deemed  so  certain  that  he 
was  liable  for  the  extraordinary  expense  of  sickness  of  the 
crew,  a  liability  not  resulting  from  the  terms  of  the  contract, 
but  imposed  on  the  owners  by  the  policy  of  the  law.  2 
Mason,  541. 

But  whatever  may  have  been  the  intention  of  the  legisla- 
ture, the  act  appears  early  to  have  received  a  judicial  con- 
struction by  which  the  owners  were  exempted  from 
[*423]  their  liability  for  medical  advice  *  and  attendance  in 
case  a  medicine  chest  was  provided  in  compliance 
with  the  law.  To  this  extent  the  act  was  held  to  be  an  im- 
plied repeal  of  the  preexisting  law.  The  medicine  chest,  with 
the  directions  for  the  use  of  the  medicine,  was  held  to  be  a 
substitute  for  the  advice  of  a  physician.  Though  in  the  ordi- 
nary complaints  with  which  seamen  are  affected,  the  medicine 
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may  without  doubt  be  safely  administered  by  the  master  with 
the  aid  of  the  printed  directions  which  accompany  the  chest, 
yet  it  cannot  be  doubted  that  it  would  be  an  act  of  temerity 
in  him  to  undertake  to  prescribe  under  such  general  directions 
as  those  with  which  he  is  furnished,  for  the  case  of  dangerous 
and  malignant  disease,  such  as  the  libellants  were  affected 
with  in  this  case;  and  great  doubts  have  been  repeatedly  ex- 
pressed, allowing  the  received  construction  of  the  statute  to  be 
correct,  whether  it  ought  to  be  extended  to  exempt  the  owners 
from  the  charge  for  medical  advice  in  such  cases.  1  Peters^ 
Ad.  R.  252,  256 ;  1  Sumner^  595. 

But  admitting  that  the  providing  of  a  chest  of  medicines 
with  proper  directions  for  their  use,  by  the  operation  of  the 
statute,  exempts  the  owners  from  the  charge  for  medical  advice 
and  attendance,  it  can  only  have  that  effect  when  the  seamen 
can  have  the  benefit  of  the  medicine,  administered  under  the 
printed  directions  for  its  use  by  the  master  or  some  other  per- 
son fit  to  be  intrusted  with  so  delicate  a  duty.  If  the  medi- 
cine chest  is  inaccessible  to  the  seaman,  it  is  the  same  thing 
to  him  as  though  none  were  provided.  If  the  medicine  chest 
is  deemed  by  the  law  a  substitute  and  an  equivalent  for  the 
advice  of  a  physician,  it  can  only  be  so  when  the  seaman  can 
iave  the  use  of  it,  safely  and  properly  administered.  It  can- 
not be  pretended  that  he  has  the  advantage  of  the  medicine, 
when  there,  is  no  person  on  board  by  whom  it  can  be  admin- 
istered, or,  what  amounts  to  the  same  thing,  no  person  of  such 
intelligence  and  discretion,  that  it  would  be  safe  to  intrust 
him  with  a  duty  of  so  much  delicacy  and  responsibility. 
Would  there  be  any  safety  in  sending  a  common  sailor  to  the 
medicine  chest  with  the  printed  directions  to  serve  out 
medicine  to  a  patient  laboring  •  under  a  disease  of  [*  424] 
such  violence  as  the  yellow  fever  ?  Surely  but  one 
answer  can  be  given  to  this  question.  But  the  seamen  are  as 
much  entitled  to  the  benefit  of  the  printed  directions  as  they 
are  to  the  medicine,  and  the  owners,  to  bring  themselves 
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within  the  statute  exemption,  are  as  much  bound  to  furnish 
one  as  the  other.  It  may  be  said  that  the  owners  nave  done 
all  in  their  power ;  they  have  provided  a  sufficiency  of  medi- 
cine with  directions  for  its  use ;  and  having  done  all  that  is  re- 
quired by  law,  they  are  not  in  fault  and  ought  not  to  be  ren- 
dered responsible  for  the  act  of  God.  Casus  fortuUus  nemifd 
facit  injuriam.  The  general  principle  of  law  is  admitted. 
But  it  applies  with  equal  force  in  favor  of  the  seaman  as  it 
does  for  the  owners.  It  is  no  fault  of  his  that  the  medicine  is 
inaccessible  to  him.  Still  the  consequences  of  this  unavoid- 
able casualty  must  be  borne  by  one  or  the  other.  On  whom 
.  then  does  the  law  leave  it  ?  When  a  party  claims  under  a 
special  act  of  the  legislature  an  exemption  from  any  particu- 
lar liability  to  which  he  is  subject  by  the  general  law,  he  must 
show  that  the  condition  on  which  the  exemption  is  granted, 
has  been  complied  with.  It  is  no  excuse  for  him  to  say  that 
a  fortuitous  event  has  rendered  the  performance  of  the  condi- 
tion impossible.  When  a  right  is  to  vest  on  the  performance 
of  a  condition,  and  the  condition  becomes  impossible  before 
the  right  vests,  the  right  is  gone ;  and  when  a  party  claims 
the  benefit  of  an  exception,  he  must  bring  himself  within  the 
exception.  It  is  not  enough  for  him  to  say  that  he  was  pre- 
vented from  doing  it  by  an  overruling  fatality. 

The  application  of  {hese  principles  to  the  section  of  the 
law  under  consideration  does  not  rest  in  speculation  merely. 
It  has  been  established  by  judicial  decisions.  In  the  case  of 
The  Brig  George  in  the  circuit  court  of  Massachusetts,  and  in 
the  same  case  in  the  /listrict  court,  1  Stjminer^  R,  152,  591,  it 
was  decided  that  if  a  sick  seaman  was  put  on  shore  for  the 
convenience  of  the  ship,  the  expense  of  medical  advice,  as 
well  as  the  other  expenses  of  sickness,  were  a  charge  on  the 
vessel,  notwithstanding  there  might  be  a  sufficient 
[*425]  medicine  chest  on  board.  The  decision  rests  on  •this 
plain  principle,  that  the  seaman  is  deprived,  without 
bis  own  fault,  of  that  which  the  law  has  directed  as  a  substi- 
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tute  and  equivalent  for  the  advice  and  attendance  of  a  physi- 
cian ;  that  he  is  entitled  to  the  benefit  of  the  directions  for 
the  use  of  the  medicine,  and  to  their  being  administered  by 
some  person  fit  to  be  intrusted  with  such  a  service,  as  well  as 
to  the  medicine  itself. 

If  these  principles  be  applied  to  the  facts  of  the  present 
case,  the  conclusion  to  which  they  lead  is  very  obvious.  The 
master  was  first  taken  down  sick  with  the  yellow  fever,  a 
disease  in  that  climate  of  the  most  dangerous  and  malignant 
character ;  and  which  ordinarily  proves  fatal  unless  the  most 
powerful  remedies  are  promptly  applied.  Before  his  recovery 
the  disease  simultaneously  seized  the  mate  and  three  of  the 
men ;  and  after  a  short  interval,  and  before  the  full  recovery 
of  those  first  taken  sick,  the  fourth  man.  If  the  disease  had 
been  of  a  less  malignant  character  than  it  in  fact  was,  of  what 
use  would  a  chest  of  medicine  be  on  board  a  vessel  when  the 
whole  ship's  crew  were  sick?  Would  it  be  safe  or  prudent 
for  the  sick  to  prescribe  for  the  sick  ?  Would  it  not  be  con- 
sidered as  the  height  of  imprudence,  when  the  advice  of  u 
physician  could  be  obtained?  The  mate  seem?  to  have 
thought  so,  and  finding  himself  and  all  the  crew,  excepting 
one  man,  with  the  symptoms  of  the  approaching  fever  upon 
them,  immediately  called  a  physician. 

It  is  said  that  some  of  the  men  objected,  and  it  is  argued 
that  as  the  physician  was  ilbt  called  at  their  request,  the 
expense  ought  not  to  be  charged  upon  them.  It  is  also  said 
that  the  advice  of  a  physician  might  not  have  been  necessary. 
I  Qo  not,  however,  put  my  opinion  on  that  ground.  I  think 
that  there  was  no  reason  to  doubt  that  the  disease  was  the  yel- 
low fever,  and  that  the  advice  of  a  physician  was  necessary, 
not  improbably  indispensably  so,  to  the  preservation  of  their 
lives.  The  fever  waa  then  prevailing  in  the  place  with  great 
virulence,  and  swelling  to  a  melancholy  extent  the  bills  of 
mortality.  When  the  physician  saw  his  patients  he  pro- 
nounced the  malady  to  be  the  yellow  fever,  prescribed  for  it  as 
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[•426]  such,  and  *  they  all  recovered  under  his  prescriptions. 
In  my  opinion  the  mate  was  not  only  justifiable  in 
calling  a  physician  without  the  consent  of  the  seamen,  but 
would  have  been  hardly  excusable  if  he  had  not  done  so.  All, 
who  are  conversant  in  maritime  affairs  and  acquainted  with 
the  habits  of  seamen,  know  their  carelessness  with  regard  to 
the  exposure  of  their  own  health  and  safety.  The  apprehen- 
sion that  the  earnings  of  the.  voyage  may  be  absorbed  by 
physicians'  bills,  is  more  than  enough  to  overbalance  their 
fears  for  their  own  health.  It  is  for  these  reasons  that  the 
maritime  law,  with  a  provident  regard,  not  less  to  the  general 
interest  of  commerce  than  to  the  safety  and  health  of  this 
valuable  class  of  the  community,  made  the  expenses  of  the 
sickness  of  the  crew  a  charge  on  the  vessel.  It  is  the  duty  of 
the  master  to  call  in  the  aid  of  a  physician  when  it  is  neces- 
sary to  preserve  the  health  of  his  men.  The  case  now  before 
us  is  a  strong  one  to  illustrate  the  wise  forecast  of  those  who 
introduced  this  principle  into  the  customary  law  of  the  sea, 
and  to  show  that  in  its  operation  it  is  equally  beneficial  to  the 
owners  and  the  mariners.  If  the  advice  of  a  physician  had 
not  been  obtained,  it  is,  to  say  the  least,  probable  that  this 
vessel  might  have  lost  her  whole  crew.  It  was  far  better  for 
the  owners,  in  point  of  economy,  and  looking  to  the  prospects 
of  the  voyage  in  a  mere  pecuniary  point  of  view,  to  say 
nothing  of  the  duties  of  humarlfty,  to  pay  the  physician's  bill, 
than  to  risk  the  loss  of  the  crew  and  incur  the  extraordinary 
expense  and  delay  of  collecting  a  new  crew  in  a  sickly  port. 

My  opinion  is  that  the  wages  are  due  without  the  dedcrc- 
tion  of  the  charges  for  medical  advice  and  attendance,  that  it 
is  not  the  intention  of  the  law  that  the  fact  of  a  medicine 
chest  being  provided  with  suitable  medicines  and  directions, 
should  be  held  as  a  substitute  for  the  advice  and  attendance 
of  a  physician,  in  cases  in  which  the  seaman  without  any 
fault  of  his  own,  cannot  have  the  benefit  of  them,  from  what- 
ever cause  it  may  be,  whether  because  it  becomes  necessary 
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to  put  hi n^  ashore,  or  because  there  is  no  person  on  boaid  by 
whom  the  medicine  can  be  administered. 


•Pratt  v.  Thomas-  [•427] 

The  oath  of  calumny  anciently  required  of  the  libellant  in  the  admiralty  is 

not  now  in  use.     All  that  is  required  by  the  modern  practice  is  a  general 

Ycrificadon  of  the  cause  of  action  by  affidavit 
It  is  not  necessary  to  annex  to  a  libel  for  wag^s  an  account  stating  the  rate  of 

wages  and  the  precise  balance  due.    It  is  sufficient  if  the  contract  is  stated 

and  the  service  alleged  in  proper  form. 
If  the  libellant  sets  forth  a  particular  balance  as  due,  and  it  appears  by  the 

proofs  that  a  larger  sum  is  due,  the  court  is  not  limited  to  the  precise 

amount  claimed  in  the  libel. 
Under  the  prayer  for  further  relief,  a  larger  sum  may  be  decreed  if  justice 

requires  it. 
The  distinction  between  plenary  and  summary  causes  has  not  been  adopted 

in  the  practice  of  the  admiralty  in  this  country. 
Of  the  joinder  of  actions. 
An  action  of  damages  as  for  assault  and  battery  against  the  master,  cannot  be 

joined  in  the  same  libel  with  an  action  for  wages,  if  it  be  excepted  to. 
Qucere ;  if  not  excepted  to,  whether  the  court  may  not  adjudicate  upon  both 

in  one  libel,  making  in.  each  case  a  separate  decree. 

October  30,  1837.  —  This  was  a  libel  for  subtraction  of 
wage^  and  in  a  cause*of  damage  for  alleged  personal  wrongs 
and  injuries.  The  libellant  alleged  in  his  libel,  that  he  shipped 
on  board  the  schooner  David  Pratt,  of  which  the  respondent 
was  master,  at  Wilmington,  in  North  Carolina,  some  time  in 
May,  1837,  for  a  voyage  from  that  place  to  divers  ports  in  the 
West  Indies,  and  back  to  her  pcyrt  of  discharge  in  the  United 
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States,  for  wages  at  the  rate  of  fourteen  dollars  a  iQ^nth ;  that 
he  faithfully  served  until  the  arrival  of  the  vessel  at  North 
Yarmouth,  where  he  was  discharged  on  the  14th  day  of 
August ;  that  five  dollars  was  all  the  master  paid  him  for  the 
balance  of  wages,  whereas  there  was  in  fact  twenty-seven  dol- 
lars unpaid  and  justly  due.  The  libel  states  the  day  of  his  dis- 
charge, but  does  not  state  the  day  that  his  services  commenced. 
In  another  article  th^bellant  set  forth  several  per- 
[•428]  sonal  injuries  *  done  to  him  by  the  master,  while  he 
was  in  the  service  of  the  vessel,  and  concludes  with  a 
prayer  that  process  may  issue  according  to  the  course  of  the 
court,  and  that  the  court  would  pronounce  for  the  wages  and 
damages,  and  for  such  further  relief  as  to  justice  shall  ap- 
pertain, and  for  costs.  There  is  a  general  verification  of  the 
truth  of  the  facts  stated  ip  the  libel  by  the  libellant's  oath. 

The  master  appeared  and  put  in  a  dilatory  exception  to  the 
libel  in  the  nature  of  a  demurrer,  and  says,  "  that  he  is  under 
no  obligation  or  necessity  by  law  to  answer  the  same,  in  this 
court,  and  that  this  court  has  no  proper  authority  to  hear  and 
try  the  same,  and  that  process  in  the  case  issued  improvi- 
dently,  and  in  particular  he  excepts  thereto. 

"  1st.  That  the  said  libel  endeavors  to  unite  and  mix  up  dis- 
tinct, heterogeneous,  and  multifarious  matters  which  cannot  be 
joined  in  the  same  complaint :  namely,  matter  in  alleged  sub- 
traction of  wages  and  matter  of  damage,  assault  and  battery, 
end  wrongful  imprisonment." 

2d.  That  there  is  no  proper  account  or  exhibit  of  the  pre- 
tended demand  for  a  claim  for  wages;  and, 

"  3d.  That  there  is  no  proper  oath  or  attestation  in  due  form 
of  law  to  the  truth  of  the  facts  undertaken  to  be  set  fprth  in 
said  libel." 

The  questions  of  law  presented  by  the  pleadings  were 
argued  by  Codman  Sf  Fox^  for  the  libellant,  (7.  iSL  Daveis,  for 
the  respondent 
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Ware,  District  Judge, 

The  pleadings,  in  this  case,  present  a  number  of  preliminary 
questions,  not  indeed  touching  the  merits  of  the  case,  but 
which  are  important  to  be  considered  as  affecting  the  practice 
of  the  court  and  its  course  of  proceeding.  For  though  the 
course  of  courts  of  admiralty  is  remarkable  for  its  simplicity, 
and  its  freedom  from  artificial  and  technical  forms,  yet  no 
court  can  be  entirely  without  them.  To  a  certain  extent  they 
are  necessary  to  the  regular,  safe,  and  orderly  adminis- 
tration of  justice.  As  far  as  they  are  *  established  the  [*  429] 
court  is  bound  to  observe  them.  In  considering  the 
causes  of  the  respondent's  exception,  I  shall  invert  the  order  in 
which  they  are  presented  in  the  pleadings. 

One  cause  assigned  for  exception  to  the  maintenance  of  the 
action  is,  "  that  there  is  no  proper  oath  or  attestation  in  due 
form  of  law,  to  the  truth  of  the  fact  set  forth  in  the  libel."  It 
is  the  practice  of  the  admiralty,  before  issuing  process  of 
attachment,  to  require  the  libellant  to  verify  the  claim  or  cause 
of  action  on  Vhich  the  libel  is  founded  by  oath.  This  prac- 
tice is  consonant  with  that  of  the  civil  law,  and  is  supposed  to 
have  been  derived  from  it  That  law  required  of  the  parties 
and  their  advocates  what  was  called  the  oath  of  calumny. 
The  oath  appears  to  have  contained  several  clauses,  binding 
the  parties  to  act  generally  with  good  faith  in  the  manage- 
ment of  the  cause ;  but  the  principal  and  most  important 
clause,  in  the  oath  taken  by  the  actor  or  plaintiff,  was  that 
the  action  was  not  commenced,  calumniandi  animo  sed  exis' 
iimando  se  bonam  causam  habere.  Just.  Inst  4, 16,  1 ;  Vinn.  in 
loc.  Gains'  Comm.  L.  4, 176  ;  Heinn.  Recit.  lib.  4,  tit.  16, 1.  He 
was  required  to  swear  that  he  believed  his  cause  of  action 
to  be  just,  and  that  he  did  not  prosecute  it  for  the  purpose 
of  vexing  and  harassing  the  opposite  party.  It  appears  that 
formerly  the  oath  required  by  the  admiralty  was  substantially 
the  same  as  that  required  by  the  civil  law,  and  like  that,  was 
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unreasonable  that  a  party  should  be  required  to  swear  to  his 
own  belief  in  the  justice  of  his  cause  before  he  is  permitted  to 
bring  another  into  court  to  defend  himself  against  it,  and 
before  he  should  be  authorized  to  require  a  court  to  investi- 
gate the  grounds  of  it  This,  at  least,  seems  to  be  the  view 
which  courts  of  admiralty  have  taken  of  the  subject 

The  objection  in  this  case  is,  that  the  verification  of  the 
cause  of  action  is  not  sufficiently  formal  and  exact  In  the 
affidavit  annexed  to  the  Ubel,  the  libellant  swears,  "  that  the 
facts  set  forth  in  his  libel  are  to  the  best  of  his  belief  true.'' 
The  rules  of  the  court  do  not  require  any  particular  form  of 
affidavit  It  is  sufficient  if  the  cause  of  action  be 
substantially  verified  by  the  oath  of  *  the  party  ;  and  [*  431] 
I  do  not  see  that  the  form  in  which  it  is  done  in  this 
case,  is  open  to  any  particular  objection.  It  is  a  sufficient 
compliance  with  the  rules  of  the  court. 

Another  cause  of  exception  is,  "that  there  is  no  proper 
account  or  exhibit  of  the  pretended  demand  or  claim  for 
wages." 

It  is  usual  to  annex  to  the  libel,  in  a  suit  for  wages,  an 
account  stating  the  time  of  the  service,  the  rate  and  amount 
of  wages,'  with  a  credit  for  the  amount  advanced  during  the 
voyage.  But  this  account  is  no  part  of  the  libel,  nor  is  it 
necessary  that  any  such  account  should  be  annexed  to  it  It 
is  sufficient  if  the  libellant  states  the  contract  and  avers  the 
service  with  proper  certainty,  and  that  there  is  a  balance  of 
wages  remaining  due.  It  is  not,  that  I  am  aware,  absolutely 
necessary  that  he  should  aver  any  precise  balance  to  be  due. 
The  contract  upon  which  his  claim  is  founded  always  remains 
in  the  hands  of  the  other  party,  who  is  bound  to  produce  it  on 
trial.  If  he  does  not,  the  seaman  may  state  the  terms  of  the 
contract,  and  his  statement  is  held  to  be  conclusive  until  it  is 
disproved  by  the  master.  •  United  States  Larvsy  Act  of  July 
20,  1790,  ch.  56,  sect  6.  When  the  contract  is  produced,  that 
must  prevail,  and  if  it  is  found  that  the  seaman  has  alleged 
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IIm«  mU*  of  wiiK<*M  to  bo  1cr9  thaa  what  be  in  &ct 
fsiff  tir  ihii  buliuicc)  Icmm  than  that  really  due,  the 
Miifhorlty  Mii(lc*r  tlin  prayer  for  further  relief;  to  awaid  lo 
iUii  Hiiin  jiiHtly  duct,  even  if  it  exceeds  the  amount 
ill  Mm'  IIIm'K  a  oourt  of  admiralty  is  not  limited  in  its  decree 
Ui  fill'  iimW  amount  for  which  the  libel  is  entered.  \l'bcn  it 
H\i\inifu  nn  invi*MtiKation  that  the  libellant  has  merits,  mud  that 
}uMWr  r«t|ulrnM  t\  lur^or  remuneration  than  he  has  demanded 
in  hU  lilMtl,  tJici  (u)urt  U  not  precluded  by  any  technical  forms 
fmin  itiiiiiK  full  ju^tim*.  In  a  case  of  salvage  before  Sir  WO- 
Hum  HroM,  whlrh  wan  entered  for  X800,  it  appearing  at  the 
Iriiil  Ui  Im<  a  OUKH  of  rxtriiordinary  merit,  he  decreed  two  thirds 
of  thii  whoh)  itmounl  to  the  Halvors,  amounting  to  more  than 
X'^^^)(),  iittarty  tlirt^e  tlmen  the  sum  demanded  by  the  libeL 

Tlio  objtMitlon  was  taken  by  counsel  that  no  m<Me 
[•'lajJJ  could    bo    doereed    by  the  court  •than    had    been 

dcunanded  by  the  parties  in  the  libeL  But  he  over^ 
ruh^d  the  objection.  "  The  whole  matter,"  says  he,  « is  before 
the  court,  and  I  think  the  court  is  by  no  means  limited  by 
any  particular  dcMnand  of  the  parties."  The  Jonge  Bcu- 
tiaan^  5  Rob.  333.  The  want  of  an  exhibit,  or  a  particular 
specification  of  the  claim,  is  no  sufficient  cause  of  exception 
to  the  suflicicncy  of  the  libel. 

The  remaining  cause  of  exception  relied  upon  presents  a 
question  of  more  gravity  and  importance,  and  requires  a  more 
careful  consideration.  It  is,  that  the  libellant  has  mixed  up 
distinct  and  multifarious  matters  in  his  libel,  which  cannot  be 
united  in  the  same  complaint;  namely,  matters  of  alleged 
subtraction  of  wagei?,  with  matter  of  damage  and  personal 
wrongs;  and  it  raises  the  question  how  far  different  and 
unconnected  causes  of  action  may  be  united  in  one  libeL 
The  couuifel  for  the  libellant  referred  to  Dunla//s  Admiralty 
Practice  as  an  authority  for  uniting  in  one  libel  two  causes  of 
action  entirely  distinct  and  independent  of  each  other.  It  is 
there  said  that  in  admiralty  suits  in  personam^  all  causes  of 
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admiralty  cognizance  existing  between  the  same  parties, 
whether  founded  on  contract  or  tort,  may  be  joined  in  the  libel 
and  stated  in  distinct  articles.  Pages  88,  89.  The  principle 
here  laid  down  is  certainly  true  in  a  limited  extent,  but  it  may 
be  doubted  whether  it  is  correct  in  the  broad  and  unlimited 
terms  in  which  it  is  expressed.  It  is  a  common  practice  in 
the  admiralty  to  proceed  in  the  same  libel  for  wages  earned  in 
a  particular  voyage,  and  for  damages  for  a  tortious  discharge 
in  the  same  voyage.  Emerson  v.  Howlandj  1  Mason,  45; 
The  Exeler,  2  Rob.  261 ;  The  Beaver,  3  Rob.  92 ;  The 
Gloticeslerj  2  Peters,  Ad.  R.  403,  note  406.  A  seaman  may 
also  recover,  in  the  same  libel,  wages  and  the  statute  allow- 
ance made  to  a  mariner  who  is  discharged  from  a  vessel  in  a 
foreign  country  with  his  ov/n  consent.  Orne  v.  Townsend, 
4  Mason,  641.  But  these  claims  have  been  allowed  rather  in 
the  nature  of  additional  wages,  or  as  claims  legally  con- 
nected with  and  growing  out  of  the  principal  claim, 
than  as  distinct  and  independent  causes  of  *  action.  [*  433] 
It  is  not,  however,  intended  to  be  denied  that  if  they 
are  considered  as  independent  causes  of  action,  a  court  of 
admiralty  might  not  pronounce  for  them  when  set  forth  in  a 
separate  article  in  a  libel  for  wages. 

But  a  claim  of  damages  for  a  personal  wrong  is  an 
entirely  independent  claim,  and  perfectly  unconnected  witH 
that  for  wages.  How  far  separate  and  uncorinected  causes 
of  action,  that  is  to  say,  distinct  and  independent  actions, 
may  be  united  in  a  single  suit  and  prosecuted  together  in 
the  admiralty,  is  not,  that  I  am  aware,  very  clearly  defined 
by  any  settled  rule  of  jurisprudence.^  It  appears,  however, 
to  be  the  established  practice  in  the  high  court  of  admiralty 
in  England,  that  a  cause  of  damage,  as  a  suit  for  a  per- 
sonal tort  is  technically  called,  cannot  be  united  with  an 
action  for  wages.     The  reasons  are  said  to  bcj  that  a  cause 

*  Phehus  v.  The  Steamboat  New  Orleans,  11  Peters,  175. 
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of  damage  is  not  of  so  favored  a  nature  as  a  suit  for 
wages,  and  that  it  is  a  plenary  action,  while  an  action  for 
wages  is  summary.  The  Jack  Park,  4  Rob.  308.  The  dis- 
tinction between  these  two  kinds  of  action,  as  stated  by 
Brown,  is,  that  in  plenary  actions  the  order  and  solemnities  of 
the  law  are  exactly  observed.  There  is  a  formal  contestation 
of  suit,  a  regular  term  to  propound,  and  solemn  conclusions 
from  the  facts ;  and  if  there  is  the  least  infringement  of  the 
regular  order,  the  whole  proceedings  are  annulled.  In  sum- 
mary cases  this  order  and  solemnity  are  dispensed  with. 
These  causes  proceed  more  rapidly,  and  without  all  these 
technical  formalities,  and  the  libel  and  all  the  proceedings,  it 
is  said,  may  be  viva  voce.  BrowrCs  Civ.  and  Adnu  Law,  413, 
note ;  IlalFs  Adtn.  PracL  tit  19,  note. 

I  am  not  aware  that  the  distinction  between  plenary  and 
summary  causes  has  ever  been  adopted  in  the  practice  of  the 
admiralty  in  this  country.  In  our  practice  all  causes  are  sum- 
mary, and  the  habit  of  the  court  is  to  proceed  in  all  alike, 
with  as  much  expedition,  and  with  as  little  of  the  delay  and 

embarrassment  of  artificial  forms  as  is  compatible 
[•434]  with  the  safe  and  orderly  administration  of  •justice. 

If  in  a  cause  of  damage  and  in  one  for  wages  there 
is  no  difference  in  the  course  of  proceedings,  there  does  not 
seem  to  be  any  insurmountable  objection  to  their  being  united 
in  the  same  suit  In  the  practice  of  the  common  law  courts, 
several  distinct  and  independent  causes  of  action  may  be 
united  in  one  suit,  provided  the  causes  of  action  are  all  of  the 
same  nature,  and  the  course  of  proceeding  is  in  all  the  same. 
1  Chilti/  on  Pleading,  196.  And  the  civil  law,  at  least  accord- 
ing to  the  modern  practice  of  that  law,  allows,'  under  the 
name  of  cumulation  of  actions,  the  consolidation  of  distinct 
and  unconnected  actions  upon  the  same  principles.  An  in- 
definite nun^ber  of  actions,  it  appears,  may  be  united  in  one 
suit,  provided  they  are  all  of  the  same  general  nature,  and 
^^  do  not  occasion  a  confusion  in  course  of  proceeding.     If 
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this  effect  is  produced,  the  libel  is  liable  to  the  dilatory  excep- 
tion ineptce  cumulationis^  in  the  nature  of  a  demurrer  for  want 
of  form. 

But  the  danger  of  confusion  in  the  processes  is  not  perhaps 
the  only  reason  for  limiting  the  indefinite  liberty  of  uniting 
different  actions  in  one  suit.  The  technical  and  artificial  rules 
of  proceeding  in  courts  of  jjistice  are  devised  to  promote  the 
cause  of  justice,  by  producing  clearness  and  certainty  in  its 
course,  by  limiting  its  expense,  and  by  hastening  the  progress 
of  suits  to  an  early  decision.  The  consolidation  of  a  number 
of  actions  into  a  single  suit  saves  the  parties  the  expense  of  a 
plurality  of  actions,  and  in  courts  of  the  common  law  this  is 
not  only  allowed  but  favored,  when  the  causes  of  action  are 
of  the  same  nature,  and  no  confusion  is  thereby  introduced 
into  the  processes  of  the  court.  The  simplicity,  and  direct- 
•ncss,  and  more  especially  the  artificial  formulas  of  pleading  at 
the  common  law,  enable  the  courts  to  embrace  several  causes 
of  action  in  the  same  suit  without  inconvenience. 
But  a  •  court  of  equity  will  not  allow  a  plaintiff  to  [*  435] 
bring  every  matter  of  controversy,  cognizable  in  that 
court,  which  he  may  have  with  the  defendant,  into  a  single 
bill.  If  he  introduces  matters  which  are  entirely  independent, 
which  have  no  connection  or  relation  to  each  other,  the  bill 
will  be  demurrable  for  multifariousness.  Ward  et  als.  v.  The 
Duke  of  Northumberland,  2  Anstruther's  Rep.  472 ;  West  v. 
Ran(ially  2  Mason,  201.  The  difference  of  the  modes  of  pro- 
ceeding in  the  two  jurisdictions  may  account  for  the  difference 
of  practice  in  this  respect.  A. practice  which  may  be  found 
convenient  and  beneficial,  in  proceeding  according  to  the 
course  of  the  common  law,  might  prove  not  only  inconvenient 
but  embaqrassing  to  the  course  of  justice  in  a  court  whose 

*  Schaumburgh  Princip^  Pract.  Jur.  lib.  1,  cap.  1, 10 ;  lb.  lib.  1,  Membr.  2, 
cap. 4, 5  ;  Gaa,  PracU  Obs.L.  1,  Obs.  63  ;  VoeU  adPand.  L.  2, 13, 14;  Tmnlus*' 
Select  Q^cest.  Jur.  lib.  1,  cap.  89 ;  2  Brown's  Civ.  and  Adm.  Law^  863. 
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modes  of  proceeding  are  widely  different  The  course  of  pro- 
ceeding in  the  admiralty  bears  a  much  closer  analogy  to  that 
of  a  court  of  equity  than  to  that  of  the  common  law,  and 
the  objections  to  admitting  multifarious  and  unconnected  mat- 
ters into  a  suit  apply  with  nearly  the  same  force  in  the  admi- 
ralty as  in  equity. 

But  there  is  another  objection  to  the  indefinite  liberty  of 
cumulating  actions  as  a  matter  of  right,  which  applies  with 
particular  force  to  the  jurisdiction  of  the  admiralty ;  it  is  its 
unavoidable  tendency  to  delay  the  progress  of  suits.     In  mari- 
time causes,  and  particularly  in  those  to  which  mariners  are 
parties,  it  is  of  primary  importance  that  justice   should   be 
promptly  administered.     Men  whose  occupation  is  upon  the 
sea,  and  who  are  dependent  on  the  opportunities  of  the  wind 
and  weather,  have  but  little  time  to  give  to  their  business  on 
shore.     They  cannot,  without  great  inconvenience  and  loss, 
remain  at  home  to  await  the  slow  progress  of  a  lawsuit  in 
the  ordinary  courts  of  justice*.     In   most  maritime   nations 
special  courts  are  established  to  hear  such  causes,  which  pro- 
ceed summarily,  that  the  interests   of   navigation  may  not 
suffer  from  the  delays  of  the  law.     It  is  from  this  motive,  as 
Kuricke  informs  us,  that  an  appeal  is  not  allowed  by  the  Han- 
seatic  law  in  maritime  causes,  and  in  all  courts  instituted  for 
the  trial  of  these  causes,  the   proceedings  are  sunfi- 
[•436]  mary  and  the  process  short     Kuricke^  Qucest.  '^lilust. 
27.     The   action  of    courts  of  admiralty,   in   which 
these  causes  are  usually  heard,  is  prompt.     It  is  always  open 
to  suitors,  and  does  not  require  them  to  await  its  regular  terms, 
but  takes  up  causes  when  the  parties  apply,  and  hears  them 
as  soon  as  they  are  prepared ;  ut  levato  velo  istce  causes  cog^no* 
scantuTy  Code  11,  5,  5,  is  the  order  of  the  civil  law  in  causes  of 
wreck ;  and  the  expression  is  often  applied  to  all  summary 
causes  in  the  admiralty.     Its  modes  of  proceeding  are  plain, 
simple,  and   direct,   and  it  studiously   excludes   from   them 
every  thing  that  tends  to  prolixity.     It  is  obvious  that  noth- 
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ing  could  tend  more  directly  to  draw  suits  out  to  an  incon- 
venient length  than  the  allowing,  as  a  general  practice,  in- 
dependent actions,  each  depending  on  its  own  proper  evidence, 
to  be  consolidated  into  one  suit,  by  which  each  cause  must 
necessarily  await  the  slow  progress  of  all  the  rest.  If  the  libel- 
lant  as  a  matter  of  right  may  unite  in  one  suit  independent 
and  unconnected  actions,  a  mariner  may  join  in  a  libel  for  wages 
earned  in  one  voyage  a  cause  of  damage  in  another.  It  is  easy 
to  see  the  oppressive  use  that  might  be  made  of  the  process  of 
the  court  in  this  way,  and  that  masters  of  vessels  might  be  sub- 
jected to  most  inconvenient  embarrassments  in  their  business, 
or  be  obliged  to  buy  their  peace  when  there  is  no  just  ground 
of  complaint.  Mare  frequentantium  ventisque  commodis  uten- 
Hum  intersity  controversias  eorurn  quantum  fieri  potest  celerrime 
expediri,    Locenius,  De  Jure  maritimo^  Lib.  3,  Cap.  10,  2. 

But  there  is  one  objection  to  the  union  of  these  two  actions 
in  one  libel  founded  on  the  different  qualities  of  the  master's 
liability.  It  is  true  that  he  is  personally  liable  for  the  wages, 
but  he  is  not  liable  for  them  as  for  his  own  proper  debt.  He 
is  liable  in  his  quality  as  master,  and  if  he  pays  them,  he  has 
his  remedy  against  the  owners.  But  the  damages  which  are 
recovered  against  him  for  a  personal  wrong  are  his  own  proper 
debt.  There  is  a  manifest  irregularity  and  impropriety  in 
mixing  up,  in  one  suit,  actions  to  which  a  party  is  liable  in 
different  characters.  The  common  law  will  not  allow  the 
joinder  of  actions  against  the  defendant  to  which 
•he  is  liable  in  different  characters,  as  his  own  proper  [*437] 
debt,  with  one  which  he  owes  as  executor  or  admin- 
istrator. 

My  opinion  is,  that  these  two  actions  cannot  be  united  in 
one  libel,  at  least,  if  the  master  excepts  to  the  union.  I  do 
not  say  that  if  no  objection  was  made  the  court  might  not 
adjudicate  on  both  actions  in  one  suit,  making  separate 
decrees  in  each  case.  But  if  the  objection  is  taken,  my  opin- 
ion is  that  it  must  be  allowed.     In  Ryan's  case,  referred  to  as 
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having  been  decided  in  the  district  court  of  Massachusetts,  it 
is  not  stated  whether  there  was  an  exception  to  the  joinder. 
The  statement  is  that  the  joinder  is  allowed  but  not  required. 
I  presume  allowed  when  no  exception  is  taken. 

The  exception  of  the  respondent  is  allowed  for  the   first 
cause  assigned  in  support  of  it 


The  Crusader,  —  Rogers,  master. 

The  allegation  of  a  partnership  between  the  master  and  mate  of  a  vessel  k 
not  sustained  hy  proof  that  the  mate  shipped  for  a  share  of  the  profits 
unattended  bj  other  circumstances,  and  without  proof  of  what  that  share 
was  to  be. 

How  far  the  sworn  answer  of  the  respondent  may  be  referred  to,  as  in  the 
nature  of  suppletory  proof,  or  in  aid  of  presumptions  raised  by  other  proofi 
in  the  cause. 

A  general  coasting  and  trading  voyage  in  which  the  Tcssel  is  trading  at  ports 
in  different  States  is  within  the  act  of  congress,  of  July  20,  1790,  requiring 
the  contract  to  be  In  writing. 

If  a  seaman  is  shipped  for  such  a  voyage  by  a  verbal  agreement,  he  is  enti- 
tled under  the  statute  to  the  highest  rate  of  wages  paid  at  the  port  where 
he  shipped,  and  parol  evidence  is  inadmissible  to  prove  that  a  lower  rate 
of  wages,  or  a  different  mode  of  compensation  was  agreed  upon. 

If  a  seaman  ships  on  a  general  trading  or  freighting  voyage  without  any  limi- 
tation of  time  or  any  fixed  terminus  of  the  voyage, either  party,  that  is  the 
master  or  the  marinerf  may  put  an  end  to  the  contract  at  pleasure,  provided 
it  is  not  done  at  a  time,  or  under  circumstances  particularly  inconvenient  or 
injurious  to  the  other  party. 

A  mariner  is  not  in  such  a  case  chargeable  with  desertion  for  quitting  the 
ship  without  leave  of  the  master,  in  a  place  where  the  master  may  easily 
obtain  another  man  if  wanted. 

[•  438]       *  November  14, 1837.  —  This  was  a  suit  for  subtrac-. 
tion  of    wages  by   Charles    Sweetsir,  mate  of  the 
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schooner  Crusader.^  The  libel  alleges  that  hie  shipped  as  mate, 
at  Portland,  on  the  15th  of  December,  1836,  at  the  rate  of 
twenty-five  dollars  per  month  wages,  for  a  coasting  voyage 
from  Portland  to  Eastport,  thence  to  New  York,  and  thence 
to  several  ports  in  the  Southern  States,  enumerated  in  the 
libel,  and  thence  to  Boston,  where  he  was  discharged  on  the 
7th  of  July,  1837,  when  there  was  due  to  him  a  balance  of 
wages  amounting  to  $141.39,  which  was  unpaid. 

The  master  in  his  answer  admits  that  Sweetsir  shipped  as 
mate  of  the  vessel  for  Eastport,  that  the  schooner  went  from 
that  port  to  New  York,  and  thence  to  various  ports  in  the 
Southern  States,  but  denies  that  there  was  any  certain  port 
of  destination  from  Eastport,  determined  upon  when  they 
left  Portland.  He  denies  that  any  fixed  rate  of  wages  was 
agreed  upon,  and  alleges  that  he  had  himself  taken  the  vessel 
to  employ  her  on  shares,  he  to  victual  and  man  her,  and  pay 
to  the  owners  for  charter,  or  the  hire  of  the  vessel,  two  fifths  of 
her  gross  earnings ;  that  he  agreed  with  Sweetsir  to  take  him 
as  mate,  and  to  share  with  him  the  profits  of  the  voyage ;  that 
is,  the  expenses  of  the  vessel  being  first  paid  out  of  the  three 
fifths  of  the  gross  receipts,  the  balance,  or  net  profits,  was  to  be 
divided  equally  between  them.  There  is  a  further  allegation, 
that  the  libellant  did  not  faithfully  perform  his  duty  as  mate, 
but  was  lazy,  indolent,  and  grossly  ignorant  of  his  duty,  and 
finally,  that  on  their  arrival  at  South  Boston  he  deserted  the 
schooner  without  leave.  The  master  also  alleged  that  while 
at  New  York  he  requested  Sweetsir  to  sign  the  shipping 
articles,  who  refused  to  do  so,  assigning  as  a  reason, 
that  he  and  the  captain  being  partners,  there  *  was  no  [*  439] 
reason  for  his  signing  any  papers,  and  that  Sweetsir 
has  already  received  more  than  his  share  of  the  profits  of  the 
several  voyages,  and  that  there  is  nothing  due  to  him. 

Fessenden  4*  Deblois^  for  the  libellant,  Codman  Sf  Fox^  for 
the  respondent. 
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Ware,  District  Judge.  • 

A  preliminary  question  is  raised  by  the  pleadings  in  this 
case,  and  has  been  insisted  upon  at  the  argument,  which  goes 
to  the  jurisdiction  of  the  court  It  is  admitted  that  Sweetsir, 
the  libellant,  was  engaged  and  went  in  the  vessel  as  mate,  but 
it  is  contended  that  the  contract  which  intervened  between 
the  parties  was  not  a  contract  of  hiring,  but  a  contract  of  partr 
nership,  by  which  he  and  the  master  were  to  be  equally  inter- 
ested in  the  profits  and  losses  of  the  adventure.  The  agree- 
ment set  forth  in  the  answer  was  that  Sweetsir  should  perform 
the  duties  of  mate,  and  that  "  they  should  share  the  profits  of 
the  voyages  as  they  should  chance  to  be ;  that  no  fixed  rate 
of  wages  was  agreed  upon ;  but  that  the  expense  of  sailing 
the  vessel  being  first  paid  out  of  the  three  fifths  of  the  gross 
amount  of  the  receipts,  the  balance  was  to  be  divided  equally 
between  them." 

if  the  respondent  had  intended  to  rely  on  the  incompetence 
of  the  court  to  take  cognizance  of  the  matter,  he  should  in 
correct  pleading  have  specially  excepted  to  the  jurisdiction, 
and  concluded  with  a  prayer  that  the  libel  might  be  dismissed 
for  this  cause.  This  would  have  put  the  question  of  jurisdic- 
tion directly  in  issue.  The  rules  of  the  admiralty  do  not 
demand  all  the  technical  formalities  and  exactness  in  pleading 
that  are  required  by  the  common  law,  but  the  grounds  of 
defence  should  be  presented  in  the  answer  by  clear  and  dis- 
tinct averments,  and  when  the  respondent  proposes  to  insist 
on  several  distinct  and  independent  grounds  of  defence,  they 
should  not  be  embraced  in  a  continuous  statement  or  narra- 
tive, but  each  should  be  presented  in  a  distinct  and  separate 
article.  If,  however,  there  be  a  defect  in  the  pleadings,  it  is 
not  too  late  to  cure  it  by  an  amendment,  provided  the  case 

made  out  in  the  proof  sustains  the  objection. 
[•440]       *If  the  contract  between  the  parties  werie  in  truth  a 
contract  of  partnership,  it  is  not  easily  to  be  perceived 
how  it  can  be  brought  within  the  cognizance  of  the  admiralty. 
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For  though  the  admiralty  has  a  general  jurisdiction  over  mar- 
itime contracts  and  matters  done  on  the  seas,  it  does  not  fol- 
low that  it  has  jurisdiction  over  all  contracts  leading  to  mari- 
time adventures,  and  to  employment  on  the  high  seas.  If  two 
persons  engage  as  partners  in  maritime  commerce,  the  con- 
tracts which  they  make  with  others  for  marine  service,  and 
other  contracts  in  which  the  consideration  is  essentially  mari- 
time, as  contracts  of  affreightment,  or  contracts  with  material- 
men for  the  supplies  or  repair  of  the  vessel,  fall  within  the 
jurisdiction  of  the  admiralty.  But  the  contract  of  partnership 
between  themselves,  though  it  may  exclusively  have  for  its 
object  maritime  commerce,  belongs  ordinarily  at  least  to 
another  forum. 

There  is  indeed  a  class  of  cases  bearing  an  analogy  to  what 
this  is  contended  to  be,  over  which  the  admiralty  holds  an  un- 
disputed jurisdiction.  I  allude  to  fishing  voyages  in  which  it 
is  common  for  the  fishermeji  to  be  engaged  for  a  share  of  the 
proceeds  of  the  voyage,  instead  of  wages  at  a  fixec^  rate.  Act 
of  CangresSj  June,  19, 1813,  ch.  2,  sect.  2.  This  kind  of  engage- 
ment, does,  indeed,  constitute  a  species  of  imperfect  partner- 
ship. I  Valin,  676 ;  Abbott  on  Shipping',  442.  The  men  be- 
come directly  interested  in  the  fruits  of  the  adventure,  and 
depend  for  their  remuneration  on  its  success.  But  the  fisher- 
men are  not  in  such  cases  considered  as  partners  with  the 
owner  in  the  proper  sense  of  the  word.  The  shares  for  which 
they  contract  are  in  the  nature  of  wages,  and  an  action  of 
assumpsit  lies  at  common  law,  or  a  libel  may  be  brought  in 
the  admiralty  for  their  share  of  the  proceeds  or  profits  of  the 
adventure  to  be  ascertained  by  a  final  settlement  of  the  voy- 
age. Wilkinson  v.  Frasier,  8  Esp.  R.  141 ;  McBcomber  v.  Thomp- 
son,  1  Sumner's  Rep.  384;  The  Frederick,  5  Rob.  8. 

Supposing,  however,  the  question  of  jurisdiction  to  be  put 
directly  in  issue  by  proper  averments,  how  far  wiU  the  proof 
sustain  the  answer.     The  only  evidence  in  the  case 
relating  to  this  point  'is  derived  from  certain  acknowl-  [^441] 
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edgments  said  to  have  been  made  by  Sweetsir.  Taking  them 
in  their  utmost  extent  they  amount  to  nothing  more  than 
that  he  engaged  for  a  share  of  the  profits.  What  that  share 
was  the  evidence  does  not  disclose.  An  agreement  by  seamen 
to  receive  as  a  compensation  for  their  services  a  share  of  the 
freight  or  the  profits  of  a  voyage  does  not  constitute  them 
partners  with  the  owners.  An  agrepment  between  parties  to 
share  in  certain  proportions  the  profits  of  an  adventure  or 
enterprise,  oi;  of  a  particular  kind  of  business,  does  not  in  the 
common  transactions  of  business  necessarily  make  them  part- 
ners in  relation  to  each  other,  not  even  under  circumstances 
wHich  may  render  them  liable  as  such  to  third  persons.  Bice 
V.  Avstin^  17  Mass.  R.  197 ;  Wavgh  v.  Carver^  2  Hen.  Black. 
235 ;  Collier  on  Partnership,  44.  A  man  may  agree  for  a  cer- 
tain proportion  of  the  profits  as  a  compensation  for  his  per- 
sonal services,  or  in  lieu  of  commissions  or  brokerage,  without 
subjecting  himself  to  the  responsibility  of  a  partner.  Collier 
on  Partnership,  p.  14, 15 ;  3  Kent,  Comnu  25.  The  master,  ac- 
cording to  the  statement  in  his  answer  in  this  case,  took  the 
vessel  on  an  agreement  to  divide  with  the  owners  the  gross 
earnings  of  the  vessel  in  certain  proportions.  But  this  partic- 
ipation in  the  fruits  of  the  voyage  does  not  make  them  pcCrtners 
with  him.  The  settled  construction  of  such  a  contract  is, 
that  a  share  of  the  earnings  is  allowed  as  the  hire  of  the  ves- 
sel, in  lieu  of  a  fixed  and  certain  sum  as  charter,  Thompson  v. 
'  Snow,  4  Greenleaf,  263. 

If  an  agreement  to  receive  as  a  compensation  a  share  of 
the  profits  does  not  in  the  transaction  of  ordinary  business 
necessarily  create  a  partnership,  there  is  less  reason  for  allow- 
ing it  to  have,  at  a  matter  of  necessity,  that  effect  in  contracts 
for  maritime  service,  in  which  from  the  fact  that  in  all  times 
agreements  of  this  kind  have  been  more  common  and  familiar, 
a  partnership  would  be  less  easily  presumed.  The  custom  in 
the  cod  and  whale  fisheries  to  engage  the  fishermen  for  a  share 
of  the  fruits  of  the  voyage  has  been  already  mentioned.     It  is 
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not  unusual  to  engage  seamen  in  freighting  and  trad- 
ing voyages  for  a  share  of  the  freight,  or  profit.    *  Such  [*442] 
contracts  are  not  only  known  with  us,  but  are  com- 
mon  in  other  maritime  countries.      The  Ordinance   of  the 
Marine  of  Louis  14,  enumerates  four  modes  in  which  mariners 
are  engaged,  that  is,  for  wages  by  the  month,  or  for  the  voy- 
age ;  for  a  share  of  the  freight,  or  profits ;  liv.  3,  tit.  4,  art.  1, 
Valin  in  his  Commentary,  says,  that  in  all  times  the  engage- 
ment for  a  part  of  the  freight  has  been  customary,  vol.  1,  670 ; 
and  it  still  continues  to  be  a  usual  mode  of  hiring  seamen  in 
that  country  for  coasting  voyages.     Boulay  PcUy^  Droit  Man- 
timej  vol.  2,  p.  170.     In  all  maritime  countries  it  is  the  ordi- 
nary mode  in  which  seamen  are  engaged  for  cruising  in  priva- 
teers, and  from  very   early  times,  it  appears  from  the  old 
maritime  ordinances  that  the  engagement  of  mariners  for  a 
share  of  the  freight  was  one  of  the  most  common  forms  of 
seamen's  contracts.    Jus  Navale  Rhodwrum,  pars.  2,  cap.  1,  8. 
Edit.  Pardessus  ;  Jugemens  U  OteroUy  art.  16,  and  Cleirac  on 
,   art  8,  note  34 ;  Laws  of  Wisbuy^  art  30 ;  Roccus,  note  43. 
But  it^was  never  doubted  that  the  contracts  of  seamen  in  all 
these  cases  were  properly  contracts  of  hiring  and  not  of  part- 
nership.    The  share  which  they  receive  of  the  fruits  of  the 
adventure,  to  be  ascertained  at  its  final  settlement,  is  in  the 
nature  of  wages. 

The  naked  fact  alone,  therefore,  that  the  libellant  engaged 
not  for  a  fixed  and  certain  rate  of  wages,  but  for  a  share  of 
the  profits,  unconnected  with  other  circumstances  and  without 
proof  of  what  that  share  was  to  be,  raises  but  a  very  slight 
presumption  of  a  partnership  between  him  and  the  captain. 
The  answer,  indeed,  alleges  that  the  share  of  the  libellant 
was  a  moiety,  and  if  it  were  in  this  particular  supported  by 
the  evidence,  the  allowance  of  so  large  a  portion  of  the 
profits  would  strengthen  very  much  the  presumption  that  the 
libellant  engaged  in  the  enterprise  as  a  partner  rather  than  on 
a  contract  of  hiring.     The  testimony  does  not,  however,  in 


454  DISTRICT   COURT, 

The  Crasader. 

this  particular  support  the  answer.     But  as  it  is  established 
by  independent  proofs  that  the  libellant  was  to  be  compen- 
sated by  a  share  of  the  profits,  it  may  be  contended  that  the 
answer  should  be  received  as  in  the  nature  of  supple- 
[*443]  tory  proof  to  show  what  that  share  was.    'It  is  ad- 
mitted that  the  sworn  answer  of  the  .respondent  stat- 
ing in   detail  and  with   exactness   the   matters   of  defence, 
though  not  evrdence  in  the  strict  sense  of  the  word,  may  be 
referred  to,  to  explain  ambiguities  in  the  testimony  and,  in  aid 
of  presumptions  arising  from  the  evidence,  to  supply  connect^ 
ing  links  in  the  proof;  and  that  it  is  ordinarily  entitled  to 
more  consideration  than  the  naked  statement  of  a  party  un- 
supported by  his  oath.     But  the  degree  of  credit  allowed  to 
an  answer  in  this  respect  must  depend  on  the  apparent  good 
faith  with  which  it  is  made.     The  credit  of  an  answer  in  the 
admiralty  is  not  measured  by  any  technical  rule,  as  it  is  in 
equity.     And  as  it  derives  its  credit  from  the  good  faith  of  the 
respondent,  we  may  look  for  the  evidence  of  that  good  faith, 
not  only  to  the  answer  itself  but  to  all  the  facts  in  the  cause  • 
bearing  on  that  question.   Now  there  is  one  fact  in  proof  Jrawn 
from  the  examination,  on  the  stand,  of  a  witness,  whose  de- 
position the  master  himself  offered  in  the  cause,  which  does 
most  clearly  and  directly  impeach  the  good  faith  and  integrity 
of  the  respondent     It  is  proved  by  this  witness  that  the  mas* 
ter  after  the  termination  of  the  enterprise,  deliberately  altered 
the  entries  in  the  books  in  which  he  kept  an  account  of  the 
receipts  and  disbursements  of  the  vessel,  for  the  avowed  pur- 
pose of  exhibiting  a  less  amount  of  profit,  and  thus  defraud- 
ing the  libellant  of  a  part  of  what,  upon  the  very  case  he  has 
made  in  his  answer,  would  be  justly  his  due.     A  fact  of  this 
kind  being  established  is  quite  enough  to  destroy  all  credit 
which  might  be  claimed  for  the  answer.   Upon  the  whole  case 
I  think  that  the  allegation  of  a  partnership  is  not  made  out 
by  the  proofs. 

Assuming  that  the  contract  in  this  case  is  a  contract  of 
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hjmig  and  not  of  partnership,  the  parties  are  at  issue  with 
r^ect  to  its  terms,  the  libellant  alleging  that  he  shipped  for 
wages  at  the  rate  of  twenty-five  dollars  a  month,  and  the  re- 
spondent that  he  shipped  for  a  share  of  the  profits.  There 
was  no  contract  in  writing,  nor  is  it  certain  that  there  was 
any  shipping  paper  on  board  the  vessel  when  she  left  Portland. 
Notice  was  given  to  the  master  to  produce  it,  and  one 
is  put  into  the  case,  but  it  is  dated  at  New  *  York,  [*  444] 
and  bears  the  names  of  only  two  men,  who  were  ship- 
ped at  that  place  in  the  month  of  April.  Some  of  the  wit- 
nesses say  that  during  the  latter  part  of  the  time,  there  were 
three  or  four  shipping  papers  on  board,  l^ut  it  does  not  appear 
when  or  by  whom  they  were  signed.  It  is  not  pretended 
that  any  one  was  signed  by  the  libellant. 

There  having  been  no  contract  in  writing,  it  is  contended 
by  the  counsel  for  the  libellant  that  the  roaster  is  precluded  by 
the  act  of  congress  of  July  20, 1790,  ch.  56,  sect  1,  from  prov- 
ing the  terms  of  the  contract  by  parol  evidence.  That  act  pro- 
vides that  "  every  master  of  a  vessel  bound  from  a  port  in  the 
United  States  to  any  foreign  port,  or  of  any  vessel  of  the  bur- 
den of  fifty  tons  and  upwards  bound  from  a  port  in  one  State 
to  a  port  in  any  other  than  an  adjoining  State,  shall  before  he 
proceeds  to  sea  make  an  agreement  in  writing  or  in  print  with 
every  seaman  or  mariner  on  board  (except  his  own  or  the 
owner^s  apprentices)  declaring  the  voyage  or  voyages^  term 
or  terms  of  time  for  which  such  mariners  are  shipped."  K 
he  fails  to  do  it,  he  shall  pay,  to  every  mariner  shipped  without 
signing  such  an  agreement,  the  highest  price  or  wages  which 
shall  have  been  given,  for  a  similar  voyage,  at  the  port  where 
he  was  shipped  within  three  months  next  before  the  time  of 
shipping,  for  the  whole  period  of  the  voyage,  or  for  such  time 
as  the  mariner  shall  have  served,  and  shall  in  addition  be  lia- 
ble to  a  penalty  of  twenty  dollars,  and  the  seaman  shall  not  be 
bound  by  the  regulations  nor  subject  to  the  penalties  of  the 
act. 
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There  does  not  appear  to  have  been  any  shipping  pap«At 
the  commencement  of  the  engagement,  describing  the  voyl^ 
or  voyages  upon  which  the  vessel  sailed ;  but  it  is  sufficiently 
apparent  and  is  admitted  that  the  engagement  \fas  for  a  gen- 
eral coasting  and  trading  voyage,  the  original  intention  hav- 
ing been  to  go  first  to  Eastport,  thence  directly  or  through 
some  intermediate  port  to  New  York,  and  thence  to  engage  in 
a  series  of  coasting  voyages  to  various  ports  in  the  Southern 

States.  The  contemplated  voyages  and  those  for  which 
[*445]  the  libellant  shipped  are  clearly  within  the  'words  of 

the  statute,  and  its  language  is  express  that  if  there  is 
no  written  contract  |he  highest  wages  shall  be  paid.  For 
what  purpose,  then,  can  evidence  be  offered  of  a  parol  agree- 
ment for  a  different  rate  of  wages,  when  the  law  dictates  the 
judgment  of  the  court?  It  is  difficult  to  imagine  what  form 
of  words  the  legislature  could  have  chosen  more  effectually  to 
exclude  the  admissibility  of  a  parol  contract  to  control  the 
operation  of  the  law.  The  statute  not  only  declares  that  the 
highest  rate  of  wages  shall  be  paid,  but  imposes  a  personal 
penalty  on  the  master  for  neglecting  to  comply  with  its  injunc- 
tions. Nor  can  the  construction  of  this  section  be  affected  by 
the  provisions  of  the  eighth  section  which  will  undoubtedly,  in 
the  case  provided  for,  let  iti  parol  proof.  By  that  section  the 
master  is  required  in  a  suit  by  the  seamen  for  their  wages  "  to 
produce  the  contract  and  log-book  to  ascertain  any  matters  in 
dispute,  otherwise  the  complainants  shall  be  permitted  to  state 
the  contents,  and  the  proof  of  the  contrary  shall  lie  on  the  mas- 
ter." But  this  is  in  a  case  where  there  has  been  a  written  con- 
tract, and  upon  common  principles,  when  it  is  lost  or  has  been 
destroyed  by  accident,  the  parties  are  .admitted  to  give  secon- 
dary evidence  of  its  contents.  The  first  section  contemplates 
a  case  where  there  has  been  no  written  contract.  The  lan- 
guage appears  as  clear  and  explicit  as  it  can  well  be,  and 
where  the  intention  of  the  legislature  admits  of  no  doubt,  the 
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only  duty  the  court  has  to  perform  is  to  carry  that  intention 
into  effect 

The  counsel  for  the  respondent  referred  to  a  note  in  Peiers^s 
Admiralty  Reports^  vol,  1,  p.  213,  in  which  that  learned  judge 
states  it  as  his  opinion  that  an  agreement  although  verbal 
supersedes  this  provision  of  the  statute.  No  case  is  referred 
to,  where  this  has  been  decided.  The  note  is  quoted  in  the 
American  edition  of  Abbott  on  Shipping',  434,  note,  where  the 
learned  editor  expresses  in  very  pointed  terms  his  doubts  as  to 
the  correctness  of  this  opinion.  "Before  such  a  decision 
should  be  made  it  would  require  very  grave  consideration 
how  far  such  a  verbal  agreement,  in  contravention  of  the 
statute,  should  be  admitted  to  supersede  the  positive 
•  direction  of  the  statute  as  to  the  highest  wages."  [*  446] 
The  language  of  the  statute  appears  to  me  to  be  too 
clear  and  unequivocal  to  be  made  to  yield  to  the  supposed 
equity  of  particular  cases ;  and  in  my  judgment  it  is  as  wise 
in  its  policy  as  it  is  clear  in  its  meaning.  There  are  few  con- 
tracts in  the  ordinary  business  of  life  which  it  is  more  im- 
portant should  be  plain  and  certain,  and  from  which  it  is  more 
desirable  to  exclude  the  uncertainties  of  parol  proof,  than 
those  of  seamen.  Mariners,  as  a  class,  though  in  some  respects 
sufficiently  tenacious  of  their  rights,  are  habitually  and  pro- 
verbially careless,  rash,  and  improvident,  variable  in  their  tem- 
per, and  peculiarly  liable  to  be  imposed  upon  and  overreached 
by  practising  on  their  characteristic  weaknesses,  and,  for  that 
reason,  perhaps  quite  as  accessible  as  others  to  suspicions  of 
unfair  dealing.  All  maritinie  nations  have  felt  the  importance 
of  giving  to  these  contracts  the  greatest  degree  of  certainty, 
and  it  may,  I  think,  be  said  that  the  maritime  law,  as  a  general 
principle,  requires  them  in  ordinary  cases  to  be  evidenced  by 
writing.  The  law  of  England  does  not  declare  a  verbal  con- 
tract absolutely  void,  but  it  imposes  a  penalty  on  the  master 
for  not  reducing  it  to  writing.  Abbott  on  Shipping,  440.  The 
law  of  France  requires  also  the  contract  to  be  in  writing.     It 
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does  not  subject  the  master  to  a  penalty  for  not  patting  it  into 
.  writing,  but  the  established  rule  of  jurisprudence  is,  that  if 
there  be  no  written  contract  the  terms  of  a  verbal  agreement 
cannot  be  proved  by  parol  testimony,  preuves  par  temoins,  but 
they  are  determined  by  the  usage,  or  what  is  customary  in  the 
place  where  it  was  made.  Ordinance  de.  la  Marine,  liv.  3,  tit  4, 
art  1 ;  Chde  de  Commerce^  No.  250 ;  1  Valine  676, 677 ;  Pothier^ 
Contrais  marUimes,  No.  167  ;  Boulay  Paty,  vol.  2,  p.  168.  Our 
statute  combines  the  principles  of  both  the  English  and 
French  law.  It  subjects  the  master  to  a  penalty  for  shipping 
a  seaman  without  a  contract  in  writing,  and  determines  the 
rate  of  wages  when  the  contract  is  verbal.  But  if  a  mariner 
ships  by  a  verbal  contract  for  a  share  of  the  freight  or  profit, 

it  may  be  a  question  whether  or  not  the  highest  rate  of 
[•  447]  remuneration  under  a  contract  in  that  form  is  *  not  to 

be  taken.  My  opinion  is  that  the  law  does  not 
intend  to  regard  these  distinctions,  but  the  usual  form  of  the 
contract  being  for  a  certain  rate  of  wages  in  thoney,this  must 
be  the  rule  of  decision  in  all  cases. 

Another  point  insisted  on  in  the  defence  is,  that  the  libellant 
was  ignorant  and  negligent  of  his  duties,  and  finally  that  he 
forfeited  by  desertion  whatever  wages  he  might  otherwise 
have  claimed.  With  respect  to  the  allegation  of  incapacity 
and  negligence,  it  is  unnecessary  to  inquire  how  far  these  can 
be  relied  upon  as  a  ground  for  allowing  a  diminished  compen- 
sation in  a  case  where  the  rate  of  wages  is  determined,  not 
by  the  agreement  of  the  parties  but  by  the  statute,  because 
the  allegation  is  not,  in  my  opinion,  satisfactorily  made  out  by 
the  proof.  But  the  alleged  desertion  involves  a  question  of 
some  difficulty.  The  counsel  for  the  libellant  contended  that 
as  there  was  no  contract  in  writing  there  can  be  no  forfeiture 
for  desertion,  the  statute  expressly  declaring  that  the  seamen 
who  have  signed  no  agreement  in  writing,  "  shall  not  be  bound 
by  the  regulations  nor  subject  to  the  penalties  or  forfeitures 
contained  in  the  act"    But  it  is  very  clear  and  well  settled  that 
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the  statute  does  not  repeal  the  general  maritime  law  in  cases 
which  are  not  within  the  purview  of  the  act  The  Regulus^ 
1  Peters,  Ad.  R.  212 ;  Chutman  v.  Tomison^  1  Sumner,  R.  380. 
The  libellant  would  not  forfeit  his  wages  by  the  statute  deser- 
tion of  absence  for  more  than  forty-eight  hours  without  leave, 
nor  is  he  subject  to  any  of  the  penalties  and  forfeitures  specifi- 
cally provided  by  the  act.  But  in  all  matters  not  within  the 
scope  of  the  statute,  the  general,  maritime  law  is  left  in  all  its 
efficiency.  The  unarticled  seaman  not  being  within  the  act, 
his  rights  and  obligations  are  to  be  determined  by  the  general 
Jaw.  They  are  precisely  what  they  were  before  the  act  was 
passed.  But  by  the  general  law,  independent  of  any  statute 
regulation,  desertion  works  a  forfeiture  of  all  wages  antece- 
dently earned.  Abbott  on  Shippings  463-468,  and  note  to  page 
464;  1  Valin,  535;  Consulat  de  la  Mer.  ch.  157,  158-268; 
Cleirac,  Jurisdiction  de  la  Marine^  art.  60,  note  3. 

•  Was  there  then  a  desertion  ?  It  is  proved  and  ad-  [•  448] 
mitted  that  Sweetsir  left  the  vessel  at  Boston  without 
the  consent  of  the  master,  and  did  not  return  to  her.  Deser- 
tion in  the  sense  of  the  marine  law  is  absconding,  or  abandon- 
ing the  vessel  by  a  seaman  with  the  intention  of  not  returning. 
But  it  must  be  an  abandonment  in  violation  of  his  contract 
and  while  he  was  under  an  obligation  to  remain.  That 
Sweetsir  left  the  vessel  without  the  knowledge  or  permission 
of  the  master,  and  that  when  he  left,  his  intention  was  not  to 
return,  is  apparent  from  the  evidence,  and  is  not  denied.  The 
only  question  then  is,  whether  he  was  bound  by  his  contract 
to  remain,  and  it  is  one  not  free  from  difficulty.  In  the  libel 
Boston  is  described  as  the  terminus  of  the  voyage,  and  this  is 
contradicted  by  the  answer,  rather  by  way  of  inference  than 
by  a  direct  denial.  As  there  was  no  shipping  paper  at  the 
commencement  of  the  voyage,  or  at  least  none  that  has  been 
produced,  we  are  left  to  ascertain  what  the  intended  voyage 
was,  from  the  testimony  of  the  witnesses.  From  this  it  ap- 
pears that  the  voyage  for  which  the  libellant  shipped  was  a 


460  DISTRICT  COURT, 

The  Crasader. 

general  trading  and  freighting  voyage,  without  any  particular 
designation  of  the  ports  to  be  visited,  without  any  certain 
terminus  of  the  voyage,  and  without  any  limitation  of  the 
time  for  which  the  engagement  was  made.  Is  such  an  in- 
definite and  unlimited  engagement  valid  and  binding  on  the 
parties?  And  if  so,  how  far?  Society  may  condemn  a  man 
to  perpetual  servitude,  as  a  punishment  for  his  crimes.  But  I 
take  it  to  be  perfectly  clear  that  a  man  cannot  bind  himself  to 
a  perpetuity  of  service,  or  servitude  for  life  by  his  own  volun- 
tary act.  The  policy  of  the  law  will  not  admit  of  such  a 
contract.  Though  it  may  be  valid  to  determine  the  rights  ^ 
and  obligations  of  the  parties  while  both  choose  to  adhere  to 
it,  in  its  nature  it  is  liable  to  be  dissolved  at  the  pleasure  of 
either  party.  And  if  a  contract  is  made  for  personal  service 
without  any  limitation  of  time,  which  may  be  prolonged  in- 
definitely, the  law  will  either  affix  to  it  a  reasonable  limitation 
or  provide  some  mode  by  which  a  limit  may  be  pjit  to  it 
This  cannot  be  by  mutual  consent  only,  the  ordinary 
[•449]  mode  in  which  contracts  are  dissolved,  for  then  •it 
would  be  in  the  power  of  either  party  to  render  it  per- 
petual. Such 'a  contract  must  be  liable  to  be  dissolved  by 
either  party  at  his  pleasure,  subject  to  the  equitable  restriction 
that  this  shall  not  be  done  under  circumstances,  or  at  a  time 
particularly  inconvenient  or  injurious  to  the  other  party.  See 
Droit  Civile  Francais,  Continuation  of  Toullier,  by  Duvergiery 
vol.  19,  no.  284,  288. 

If  these  principles  are  correct,  their  application  to  the  case 
is  obvious.  When  a  seaman  ships  on  a  general  trading  and 
freighting  voyage  without  any  limitation  of  time,  and  without 
any  certain  destination  or  fixed  terminus  of  the  voyage,  and 
which  may  at  the  pleasure  of  the  master  be  prolonged  indefi- 
nitely, the  legal  construction  of  the  agreement  is,  that  it  is  a 
contract  which  may  be  terminated  at  the  will  of  either  party. 
The  master  has,  at  least,  the  power  of  putting  an  end  to  it  at 
any  time,  by  putting  an  end  to  the  voyage.     And  it  is  the 
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dictate  of  common  sense  and  common  justice  that  the  mar- 
iner should  have  the  same  right  of  dissolving  the  contract,  by- 
leaving  the  vessel  at  any  time  when  this  will  not  be  produc- 
tive of  special  injury  to  the  master.  Such,  it  appears  to  me, 
must  have  been  the  construction  if  the  agreement  had  been 
in  writing,  the  statute  requiring  that  the  "  voyage  or  voyages, 
term  or  terms  06  time  "  shall  be  stated  in  the  contract.  It 
will  not  admit  an  indefinite  agreement  for  service  without 
limitation.  The  master  appears  to  have  been  fully  sensible  of 
it,  for  in  the  shipping  paper  dated  at  New  York,  the  only  one 
produced  of  the  three  or  four  said  to  have  been  on  board  dur- 
ing the  period  of  the  libellant's  service,  the  voyage  is  de- 
scribed as  from  New  York  to  some  port  in  North  Carolina,  and 
thence  back  to  New  York,  to  be  employed  in  the  coasting 
trade  for  the  term  of  three  months,  unless  sooner  discharged 
as  the  master  shall  "e  fit. 

Allowing  that  the  libellant  was  not  bound  by  his  contract 
to  remain  in  the  vessel  as  long  as  the  master  chose  to  employ 
him,  but  that  he  might  at  any  suitable  and  convenient  time 
put  an  end  to  it  by  his  own  act,  it  is  not  pretended  that  any 
inconvenience  resulted  to  the  master  by  his  leaving 
the  vessel  at  Boston.  Sh^was  on  *her  return  and  [*450] 
within  one  day's  sail  of  her  home  port,  and  it  does 
not  appear  that  it  was  even  necessary  to  supply  his  place  by 
another  hand.  Upon  the  whole,  my  opinion  is,  that  there  has 
been  no  desertion  within  the  meaning  of  the  law,  and  I  there- 
fore pronounce  for  the  wages,  deducting  all  payments  which 
have  been  made  in  the  course  of  the  voyage. 

Wages  decreed  for  six  months  and  twenty-three  days. 

39* 
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United  States  v.  Babson  et  als. 

In  an  action  or  information  to  recover  a  fine  or  penalty  under  a  statute,  the 
declaration  must  conclude  against  the  form  of  the  statute,  or  by  words  of 
equivalent  import  • 

It  is  sufficient  if  the  conclusion  is  contrary  to  the  act  of  congress  m  snch 
case  made  and  provided. 

The  offence  of  resisting  a  revenue  officer  in  the  execution  of  his  duty,  under 
the  act  of  March  23,  1823,  ch.  57,  when  several  persons  are  concerned  in 
it,  is  not  joint,  but  the  several  offence  of  each  individual ;  and  there  are  as 
many  penalties  due  as  there  are  persons  engaged. 

June  Term^  1838.  —  This  was  an  information  of  dabt  filed 
by  the  District  Attorney  to  recover  a  penalty  against  the  de- 
fendants for  resisting  a  revenue  officer.  There  were  two 
counts  in  the  information,  one  founded  on  the  Act  of  February 
18, 1793,  ch.  8,  sect  31,  for  a  penalty  of  500  dollars ;  and  the 
other  on  the  Act  of  March  3, 1823,  ch.  67,  sect.  3,  for  a  penalty 
of  four  hundred  dollars.  The  verdict  was  for  the  plaintiffs. 
A  motion  was  made  to  set  aside  the  verdict,  because  the  plain- 
tiffs had  not  averred  in  the  information  that  the  act  was  done 
against  the  form  of  the  statute, 

Hotvardj  District  Attorney,  for  the  plaintiff,  Rand,  for  the 
defendant. 

[♦  451]      •  Ware,  District  Judge. 

The  authorities  relied  upon  by  the  defendant's 
counsel  in  support  of  the  motion  are  Cross  v.  United  States,  1 
Gall.  26,  and  Sears  v.  United  States,  1  Id.  257.  In  both 
those  cases  it  is  ruled  in  general  terms  that  in  an  action  of 
debt  for  a  penalty  on  a  statute,  the  declaration  must  conclude 
against  the  form  of  the  statute  or  it  will  be  bad  on  error.  In 
both  those  cases  the  averments  were  in  the  same  form  "  where- 
by and  by  force  of  said  acts  the  defendant  hath  forfeited  and 
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become  liable  to  the  United  States,"  &c.     This  was  held  to 
be  insufficient,  principally  upon  the  authority  of  Lee  v.  Clarke, 
2  East,  333.   In  that  case  it  was  decided  that  when  an  offence 
is  created  by  statute  and  there  is  a  suit  for  the  penalty,  in  what- 
ever form  the  suit  may  be  brought,  whether  by  indictment  or 
by  action,  the  act  must  be  distinctly  averred  to  be  against  the 
form  of  the  statute.     The  reason  given  for  this  rule  of  plead- 
ing in  its  application  to  indictments  by  Mr.  Justice  Lawrence, 
is  that  every  offence  for  which  a  party  is  indicted  is  supposed 
to  be  prosecuted  as  an  offence  at  common  law,  unless  the  pros- 
ecutor by  reference  to  a  statute  shows  that  he  intends  to  rely 
upon  it.     If  it  is  no  offence  at  common  law  the  court  will 
not  look  into  the  acts  of  parliament  to  see  whether  it  has 
been  made  so  by  statute,  unless  the  prosecutor  refers  to  the 
act.     Where  the  action  is  founded  on  two  statutes,  the  con- 
clusion should  be  against  the  form  of  the  statutes,  and  it  is  at 
least  doubtful  whether  in  this  case  statute  in  the  singular  is 
good.    ChiUt/  on  Plead.  358.    Com.  Dig,  action  vpon  statute,  12. 
But  in  the  case  in  East  the  court  does  not  go  so  far  as  to  say 
this  averment  must  of  necessity  be  in  that  precise  formula 
most  usually  employed,  ag'am5i^Ae/or?»o//Ae  statute,  and  that 
no  form  of  words  of  equivalent  value  can  h%  substituted  for 
them.     On  the  contrary,  after  an  examination  of  the  authori- 
ties,   Lord    Ellenborough    stated  the    result  to  be,  that  in 
all  cases   where  an  action  is  founded  upon  a  statute  it  is 
necessary  in  some  manner  to  show  that  the  offence,  against 
which  you  proceed,  is  an  offence  against  the  statute. 
In  the  present  case  the  averment  is*  that  the  act  is  [^452] 
against  the  peace  and  dignity  of  the  United  States,  • 
and  contrary  to  the  act  of  Congress  in  such  case  made  and 
provided.   This  is. precisely  equivalent  to  the  commpn  fornlula, 
against  the  form  of  the  statute,  and  admonishes  the  defendants 
as  explicitly  that  the  action  is  founded  upon  a  statute  as  any 
form  of  words  can.     It  seems  to  me  that  it  must  ,be  held  to 
be  sufficient  under  the  strictest  rules  of  pleading. 
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Another  question  has  been  raised  at  the  bar,  whether  the 
offence  in  this  case  is  joint  or  several,  whether  each  of  the 
defendants  is  liable  severally  to  the  whole  penalty,  and  there 
are  as  many  penalties  due  as  there  are  offenders,  or  whether 
all  are  jointly  liable  for  a  single  penalty.  There  may  be  cases 
undoubtedly  in  which,  though  several  persons  concur  in  the 
offence,  they  may  be  all  liable  to  but  a  single  penalty.  As 
when  under  the  game  laws  of  England  several  persons  were 
sued  for  killing  a  hare,  and  it  was  held  that  it  was  but  a  sin- 
gle offence,  and  but  one  penalty  was  due.  Hurdiman  v.  Whit* 
aker^  2  East,  569,  note  ;  Buller^s  N.  P.  189 ;  see  also  Rex  v. 
Bleasdale  ei  al  4  T.  R.  809.^  An  action  was  brought  against 
three  defendants  for  impounding  a  distress,  and  in  three  differ- 
ent pounds,  contrary  to  the  Act  of  1  and  2  of  PhiL  and  Mary^ 
and  a  judgment  was  rendered  against  each  for  the  entire 
penalty,  but  it  was  reversed  on  error  because  it  was  but  one 
offence,  and  but  one  penalty  was  due.  Patridge  y.  Naylor, 
Crok.  Eliz.  480.  When  an  offence  is  created  by  statute  of 
such  a  nature  that  several  persons  may  concur  in  committing 
it,  sometimes  it  may  be  a  matter  of  difficulty  to  determine 
whether  each  individual  is  severaUy  liable  for  the  entire  pen- 
alty, or  all  are  li^le  jointly  but  for  one.  When  the  penalty  is 
imposed  on  the  offence  it  is  said  that  but  one  penalty  is  re- 
coverable, how  many  soever  may  be  concerned  in  its  commis- 
sion. But  if  the  penalty  is  imposed  on  the  offender  then 
there  are  as  many  penalties  due  as  there  are  persons  who  con- 
cur in  committing  it.  Espinasse,  Penal  Actions,  68.  The  rule 
as  laid  down  by  Lord  Mansfield,  Cowp.  R.  610,  is  that  where 
an  offence  made  penal  by  statute  is  in  its  nature  single 
[•453]  and  *  cannot  be  severed,  then  the  penalty  shall  be  sin- 
gle, though  several  persons  join  in  the  commission ; 
but  where  the  offence  is  in  its  nature  several,  each  offender  is 
separately*  liable  for  the  penalty.  In  that  case  the  offence  was 
identical  with  the  present,  resisting  custom-house  officers  in 
the  execution  of  their  duty.     A  general  verdict  of  guilty  was 
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brought  in  againat  all,  and  it  was  moved  in  arrest  of  judgment 
that  the  offence  was  one,  and  that  one  penalty  only  could  be 
recovered.  But  the  motion  was  overruled  and  judgment  ren- 
dered for  the  penalty  against  each.  The  offence  was  several, 
and  each  individual  guilty  of  his  own  separate  acts. 

But  the  language  of  the  statute  on  which  this  information 
is  founded  leaves  no  doubt  as  to  the  legislative  intention. 
The  terms  of  the  Act  of  1823,  ch.  57,  sect.  3,  are,  "  if  any  per-, 
son  shall  forcibly  resist,  prevent,  or  impede  any  officer  of  the 
customs,  &c.,  such  person  so  offending  shall  for  every  such 
offence  be  fined  a  sum  not  exceeding  four  hundred  dollars." 
The  language  of  the  act  of  February  18,  1792,  is,  if  possible, 
still  more  explicit.  There  can  be  no  doubt  that  each  indi- 
vidual who  concurs  in  resisting  or  impeding  an  officer  of  the 
customs  in  the  execution  of  his  duty  is  liable  for  the  entire 
penalty. 

N.  B.  The  attorney  took  judgment  upon  the  first  count 
founded  on  the  act  of  1823.  Judgment  was  rendered  against 
the  master  for  four  hundred  dollars,  and  against  the  others  for 
five  dollars  each  and  costs. 


*The  Mary,  —  Blanchard,  master,  [•454] 

A  mariner  is  entitled  to  his  wages  as  soon  as  he  is  voluntarily  discharged  from 
the  vessel ;  and  if  not  paid  within  ten  days  after  his  discharge  he  may  have 
process  from  a  court  of  admiralty  against  tbe  vessel  to  enforce  the  payment. 

Whether  the  seamen  are  bound  to  remain  by  the  vessel  after  the  voyage  is 
ended  and  assist  in  discharging  the  cargo,  depends  on  the  custom  of  the 
port. 

If  a  vessel  has  not  the  quantity  and  kind  of  provisions  required  by  the  Act  of 
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Congress  of  July  20,  1790,  sect  9,  and  the  crew  are  put  on  short  allow- 
ance, they  are  entitled  to  double  wages  for  every  day  that  the  short  allow- 
ance is  continued. 

But  when  the  master  b  unable  to  obtain  the  kind  of  provision  which  the 
statute  names,  other  kinds  may  be  substituted  as  equivalents. 

When  the  crew  are  put  upon  an  allowance  and  there  is  a  controversy  whether 
it  be  short  or  not,  the  navy  ration  is  assumed  as  the  standard  of  a  proper 
allowance. 

August  18, 1838.  —  Tnrs  was  a  suit  for  subtraction  of  wages. 
The  libel  sets  forth  a  contract  for  a  voyage  from  Portland  to 
Goree  in  Africa  and  the  Cape  de  Verd  Islands,  and  back  to 
her  port  of  discharge  in  the  United  States,  for  wages  at  the 
rate  of  eighteen  dollars  a  month,  alleges  the  faithful  perform- 
ance of  the  contract,  and  claims  a  balance,due  of  $48.08.  In 
another  article  the  libellant  claims  extra  wages  in  consequence 
of  being  put  on  short  allowance  of  provisions  for  twenty-two 
days  during  the  return  voyage.  The  answer  of  the  owner 
admits  the  contract,  the  service,  and  the  balance  due,  as  alleged 
in  the  libel,  and  avers  that  he  is,  and  always  has  been  ready 
to  pay  the  sum,  and  brings  the  money  into  court,  and  alleges 
that  the  libellant  has  never  demanded  it.  The  answer  denies 
that  the  crew  was  put  on  short  allowance,  and  avers  that  they 
were  at  all  times  supplied  with  a  sufficient  quantity  of  good 
and  wholesome  provisions  of  the  kind  usually  furnished  in 
such  voyages.  The  answer  also  contains  an  allega- 
[*455]  tion  that  at  the  time  when  the  •libel  was  filed  in  court 
ten  days  had  not  elapsed  since  the  discharge  of  the 
crew. 

The  cause  was  argued  by  Hat/nes,  for  the  libellant,  and  by 
Fox^  for  the  respondent.  The  material  facts  are  stated  in  the 
opinion  of  the  court. 

Ware,  District  Judge. 

The  first  question  raised  by  the  pleadings  in  this  case,  in 
the  natural  order  in  which  they  present  themselves,  is  whether 
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the  suit  is  prematurely  instituted.  The  allegation  of  the 
answet,  on  this  point,  is  incorrect  in  point  of  form,  but  if  the 
facts  bring  the  case  within  the  exception  it  is  susceptible  of 
amendment.  The  statute  does  not  prevent  the  filing  of  a  libel 
before  the  expiration  of  ten  days,  but  the  issuing  of  process 
against  the  vessel.  Whether  this  objection  is  available  for 
the  respondent  upon  the  facts  as  they  are  proved,  depends  on 
the  construction  of  the  sixth  section  of  the  Act  of  July  20, 
1790.  United  States  Laws,  ch.  56.  The  particular  clause 
fixing  the  time  when  admiralty  process  may  be  issued  against 
the  vessel,  provided  the  wages  are  not  paid,  has  been  thought 
to  be  not  of  very  easy  interpretation.  It  is  in  these  words : 
"  As  soon  as  the  voyage  is  ended,  and  the  cargo  or  ballast 
fully  discharged  at  the  last  port  of  delivery,  every  seaman  or 
mariner  shall  be  entitled  to  the  wages  which  shall  then  be  due 
according  to  his  contract ;  and  if  such  wages  shall  not  be  paid 
within  ten  days  after  such  discharge,  or  if  any  dispute  shall 
arise  between  the  master  and  seamen,  or  mariners,  touching 
the  said  wages,  it  shall  be  lawful,"  &c.  And  at  the  close  of 
the  section  it  is  further  provided,  that  nothing  herein  con- 
tained shall  prevent  any  seamaif  or  mariner  from  having  or 
maintaining  any  action  at  common  law,  for  the  recovery  of 
his  w^ages,  or  from  immediate  process  of  any  court  having 
admiralty  jurisdiction,  wherever  any  vessel  may  be  found,  in 
case  she  shall  have  left  the  port  of  delivery  where  her  voyage 
ended  before  payment  of  wages,  or  in  case  she  shall 
be  *  about  to  proceed  to  sea  before  the  end  of  the  ten  [•456] 
days  next  after  the  delivery  of  her  cargo  or  ballast 

One  difficulty  in  the  construction  of  the  act,  is  supposed  to 
arise  from  coupling  the  two  phrases,  as  soon  as  the  voyage  is 
ended,  and  the  cargo  or  ballast  is  fully  discharged.  The 
statute  seems  to  have  been  framed  upon  the  idea,  either  that 
these  two  phrases  are  identical  in  their  meaning,  the  latter 
being  added  as  merely  exegetical  of  the  former ;  or  that  by 
ttie  principles  of  law,  the  seamen  are  bound  to  remain  with 


468  DISTRICT  COURT, 

The  Mary. 

the  vessel  until  the  cargo  is  fully  discharged.  But  it  is  quite 
clear  that  in  the  maritime  sense  of  the  word,  the  voyage  is 
ended  when  the  vessel  has  arrived  at  her  last  port  of  destina- 
tion, not  always  her  last  port  of  delivery,  and  is  safely  moored 
at  the  wharf.  Gloutman  v.  Tunison^  1  Sumner,  376;  The 
Susan,  1  Peters,  Ad.  R.  165.  The  cargo  may  have  been 
delivered  at  any  other  port,  and  thus  the  discharge  of  the  cargo 
happens  before  the  end  of  the  voyage,  yet  the  seamen  are  un- 
questionably bound  to  bring  her  to  her  last  port  of  destination, 
and  their  wages  will  not  be  due  by  their  contract  until  that 
time  ;  or  what  is  more  common,  the  last  port  of  delivery  may 
be  the  .last  port  of  destination,  cmd  then  the  voyage  will  be 
ended  before  any  part  of  the  cargo  is  discharged.  And  further, 
admitting  what  is  not  perhaps  quite  clear,  that  the  seamen  are, 
by  the  general  principles  of  the  marine  law  applicable  to  their 
contract,  bound  to  remain  by  the  vessel  and  assist  in  discharg- 
ing the  cargo,  the  general  principle  may  be  controlled  by  an 
established  usage  to  the  contrary.  In  this  port,  and  it  is  be- 
lieved in  most  of  the  ports  of  the  United  States,  Dunlap^s  Ad. 
Pr.  98,  the  uniform  custom  on  the  return  of  a  vessel  from  a 
foreign  voyage  is  to  discharge  the  crew  before  unlading  the  ves- 
sel, and  to  employ  other  persons  to  perform  that  service.  It  is 
a  custom  so  uniform,  general,  and  of  so  long  standing,  that  it 
may  fairly  be  considered  as  entering  into,  and  making  part  of 
the  implied  terms  of  the  contract.  The  end  of  the  voyage  and 
the  delivery  of  the  cargo  do  not  therefore  refer  to  the  same 

time  according  to  the  established  usage  of  this  port 
[*457]  The  end  of  the  voyage  is  when  the  vessel  *  has  arrived 

and  is  safely  moored  at  the  wharf,  or  when  the  master 
has  provided  other  men  to  take  the  place  of  the  crew  and 
assist  in  unlading  the  cargo.  The  owner  in  the  present  case 
acted  upon  this  custom.  The  vessel  arrived  in  the  afternoon 
of  Saturday  the  28th  of  July;  and  the  crew  were  discharged 
the  same  day.  Their  wages  were  made  up  including  and 
terminating  with  that  day,  and  some  of  them  paid  on  Mon- 
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day.  The  sura  brought  into  court  and  admitted  to  be  due  to 
the  libellant  includes  Saturday  only,  and  no  complaint  is 
made  that  he  left  the  vessel  before  the  voyage  was  ended,  or 
that  he  had  not  completely  performed  his  contract.  It  is  man- 
ifest, therefore,  that  both  the  owners  and  the  seamen  con- 
sidered the  voyage  for  which  they  contracted  as  ended  when 
the  ship  was  made  fast  to  the  wharf  and  before  the  discharge 
of  the  cargo. 

The  statute  declares  that  when  the  voyage  is  ended,  and 
the  cargo  or  ballast  discharged,  the  seamen  shall  be  entitled 
to  their  wages.  If  by  the  terms  of  the  contract  or  the  usage 
of  the  place,  the  seamen  are  bound  to  remain  in  the  vessel 
and  assist  in  tmlading  the  cargo,  then  on  common  principles 
they  will  not  be  entitled  to  their  wagfes  until  the  cargo  is  dis- 
charged. The  contract  is  entire,  and  they  are  not  entitled  to 
their  pay  until  it  is  completed.  But  if  by  the  terms  of  the 
contract  or  the  usage  of  the  place,  their  term  of  service  and 
with  it  their  wages  terminate  with  the  end  of  the  voyage,  and 
before  the  unlading  of  the  vessel,  then  on  the  same  principle 
they  are  entitled  to  their  wages  when  their  term  of  service 
expires.  In  such  a  case,  when  do  the  ten  days  begin  to  run  ; 
is  it  from  the  end  of  the  voyage,  or  from  the  discharge  of  the 
cargo  ?  It  cannot  be  from  both.  My  opinion  is,  that  the  in- 
tention of  the  legislature  was,  that  they  should  begin  to  run 
from  the  time  when  the  wages  become  due,  that  is  from  the 
day  when  the  term  of  service  is  completed.  They  are  then  of 
common  right  entitled  to  their  pay.  The  statute  couples  the 
two  phrases,  the  end  of  the  voyage  and  the  discharge  of  the 
cargo  at  the  la^  port  of  delivery,  and  declares  that 
the  seamen  shall  then  be  entitled  to  their  •wages.  [•458} 
Now  it  cannot  without  violence  be  presumed  that  the 
legislature  intended  to  establish  any  new  and  peculiar  princi- 
ples of  law  to  be  applied  to  contracts  of  seamen  in  this  par- 
ticular.    But  if  it  is  contended  that  the  time  begins  to  run 
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from  the  time  when  the  cargo  is  discharged  at  the  last  port  of 
delivery,  and  that  is  not  the  port  of  final  destination  where 
the  voyage  ends  according  to  the  contract,  then  the  statute 
would  declare  the  wages  to  be  due  before  the  contract  was 
fully  performed.  If  the  final  port  of  destination  is  the  last 
port  of  delivery,  and  by  the  usage  of  the  place  the  terra  of 
service  expires  with  the  end  of  the  voyage,  that  is,  when  the 
vessel  is  safely  moored  at  the  wharf,  tftcn  a  similar  inconse- 
quence will  result  in  an  opposite  sense,  and  the  legislature 
will  be  made  to  declare  that  the  wages  are  not  due  until  an 
indefinite  period  after  the  contract  has  been  fully  performed, 
that  is,  until  the  cargo  is  completely  discharged.  The  diffi- 
culty will  'be  avoided  by  holding  that  the  time  runs  from 
the  day  the  men  are  discharged.  The  wages  are  then  com- 
pletely earned,  and  of  common  right  are  due,  and  this,  I  think, 
was  the  intention  of  the  legislature.  This  is  the  construction 
which  has  been  given  to  the  statute  by  Judge  Peters.  The 
Sfiip  Susan,  1  Peters,  Ad.  R.  165 ;  Tlie  Philadelphia,  Id.  210 ; 
The  Happy  Return,  Id.  255.  It  is  also  the  settled  construc- 
tion of  the  statute  in  Massachusetts  District  Holmes  v.  Brad- 
shaw,  District  Court  of  Massachusetts,  December,  1823 ;  Dwtj- 
lap'^s  Ad.  FracL  99.  And  though  some  hesitation  has  been 
expressed  as  to  the  soundness  of  this  construction,  it  appears 
to  me  to  be  open  to  fewer  objections  than  any  other.  Abbott 
on  Shipping-,  635,  note.  In  the  present  case  process  was  not 
issued  until  the  expiration  of  ten  days  including  the  day  of 
discharge. 

We  come  then  to  the  principal  question  in  the  cause, 
whether  any  extra  wages  are  due  in  consequence  of  the  crew 
being  put  on  short  allowance.  By  the  9th  section  of  an  act 
of  July  20, 1790,  U.  S.  Laws,  ch.  56,  every  vessel  of  150  tons 

burden  or  more,  bound  on  a  voyage  across  the  Atlan- 
[•459]  tic,  is  required  to  have  100*  pounds  of  salted  meat, 

and  100  pounds  of  bread  for  every  person  on  board,  in- 
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dependent  of  any  other  stores  of  live-stock  which  shall  be 
put  on  board  by  the  master  or  passengers,  and  in  a  like  pro- 
portion for  a  longer  or  a  shorter  voyage ;  and  if  not  so  pro- 
vided, and  the  crew  shall  be  put  on  short  allowance,  then  each 
of  the  crew  shall  be  entitled  to  one  day's  wages  extra  for 
every  day  they  shall  be  kept  on  short  allowance. 

It  is  admitted  that  there  was  not  ip  this  case  the  quantity 
of  provisions  on  board  which  is  required  by  law,  and  it  is  also 
proved  and  admitted  that  during  part  of  the  time,  on  the 
return  voyage,  the  crew  was  put  on  an.  allowance  ;  but  it  is 
denied  that  it  was  a  short  allowance.  The  law  fixes  with 
precision  the  amount  and  kind  of  provisions  which  a  vessel  is 
required  to  have  on  board.  In  its  terms  it  does  not  admit  of 
any  substitutes  for  the  kinds  prescribed.  But  courts  have 
thought  that  when  a  vessel  happens  to  be  in  a  port  where  it 
is  not  in  the  power  of  the  master  to  obtain  provisions  of  the 
amount  and  description  directed  by  the  law,  other  articles 
may  be  substituted  which  are  of  equivalent  value.  The 
Washington^  1  Peters,  Ad.  R.  219.  This  temperament  has 
been  introduced  in  the  construction  of  the  statute  upon  the 
reasonable  presumption  that  the  law  does  not  intend  to  require 
of  the  master  impossibilities.  But  when  the  courts  by  an 
equitable  construction  have  introduced  a  qualification,  and 
liberated  the  owners  from  the  penal  operation  of  the  law 
against  its  letter,  they  are  bound  to  see  that  the  substitutes 
offered  are  a  full  equivalent,  both  in  quantity  and  quality,  for 
that  required  by  the  text  of  the  law ;  the  more  so  as  the 
policy  of  the  law  addresses  itself  so  strongly  to  the  interests 
of  humanity,  it  being  intended  to  guard  against  the  dreadful 
sufferings  of  famine  while  the  ship's  company  are  isolated 
from  all  the  world  and  under  a  positive  impossibility  of  reliev- 
ing themselves. 

Thjs  vessel,  on  her  departure  from  Cape  Bonavista,  had  con- 
siderably less  than  half  the  amount  of  bread  and  salted  meat 
required  for  a  vessel  crossing  the  Atlantic.     And  all  she  had, 
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which  can  fairly  be  considered  as  a  substitute,  was 
[•460]  less  than  one  fourth  of  a  *  barrel  of  flour  and  about  a 

half  a  barrel  of  beans.  The  whole  live-stock  was  one 
pig  and  three  goats,  with  about  a  bushel  of  corn  to  feed  them, 
but  this  is  expressly  excluded  from  being  admitted  as  a  sub- 
stitute for  salted  provisions.  It  is  unnecessary  to  waste  words 
to  prove  that  these  trifling  stores  could  be  no  equivalent  for 
the  deficiency  of  the  bread  and  salted  meat  The  master  en- 
deavored to  replenish  his  stores  at  Cape  Bonavista,  but  pro- 
visions could  not  be  purchased  at  any  price.  He  was  obliged 
to  sail  with  what  he  had,  and  nine  days  after  leaving  port  the 
men  were  put  on  an  allowance  of  three  biscuits  a  day,  and 
a  few  days  after  on  an  allowance  of  one  pound  of  beef. 

Whether  the  required  quantity  of  provisions  is  on  board  or 
not,  it  is  the  duty  of  the  master  to  oversee  and  regulate  their 
expenditure.  It  does  not  follow  that  because  they  are  dealt 
out  in  fixed  and  limited  quantities,  the  men  are  put  on  short 
allowance.  It  must  be  shown  that  the  allowance  is  not 
in  a  reasonable  amount,  not  enough  for  the  ordinary  consump- 
tion of  a  man.  What  that  reasonable  quantity  is,  has  not 
been  determined  by  the  statute.  But  in  fixing  the  rations  of 
the  army  and  navy,  the  legislature  has  shown  what  they  con- 
sider a  proper  allowance.  The  army  ration  is  fixed  at  one 
pound  and  a  half  of  beef,  or  three  quarters  of  a  pound  of 
pork,  and  eighteen  ounces  of  bread.  Act  of  16lh  March,  1S02, 
ch.  9,  sect  6.  The  navy  ration  varies  with  the  different  days 
of  the  week,  and  is  not  made  up  exclusively  of  bread  and 
meat,  but  is  on  the  whole  rather  larger  than  that  of  the  army. 
Act  of  March  3rf,  1805,  ch.  91,  sect  3.  A  seaman  in  the  mer- 
chant service  requires  as  much  food  as  one  in  the  navy,  and 
the  navy  ration  has  been  assumed  as  the  standard  by  which 
the  allowance  in  the  merchant  service  ought  to  be  regulated. 
The  Washington,  1  Peters,  Ad.  R.  219 ;  The  New  Jersey,  Id. 
223.  In  the  present  case  the  allowance  was  one  pound  of 
beef,  and,  at  most,  not  more  than  twelve  ounces  of  bread. 
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This  is  precisely  two  thirds  of  the  army  ration,  and  a  little 
less  than  that  proportion  of  the  ration  for  the  navy.  To 
make  up  this  deficiency  there  was,  for  the  whole  pas- 
sage *  of  thirty-two  days,  not  more  than  forty  pounds  [*  461] 
of  flour  and  about  half  a  bushel  of  beans  to  be 
divided  among  nine  persons.  This  would  make  but  a  very 
small  addition  to  the  allowance,  and  if  we  assume  the  navy 
ration  as  the  standard,  it  is  quite  clear  that  the  men  were  on 
a  short  allowance. 

But  it  is  urged,  as  an  argument  that  the  allowance  was  sufl[i- 
cient,  that  some  of  the  men  did  not  consume  the  whole  of 
what  was  allowed.  This  is  true ;  but  it  should  be  added  that 
they  took  care  to  have  their  savings  carefully  locked  up  in 
their  chests.  They  knew  that  their  stock  of  provisions  was 
short,  and  that  it  was  altogether  uncertain  when  they  would 
obtain  more,  and  how  long  they  would  be  under  the  necessity 
of  sustaining  life  on  what  they  had.  It  was  therefore  prudent 
and  natural  that  they  should  practise  the  utmost  frugality, 
and  save  all  that  could  be  spared  from  the  urgent  calls  of 
nature,  against  a  time  of  need,  which  they  might  reasonably 
have  contemplated  as  not  a  very  remote  possibility ;  for  if  the 
voyage  had  been  prolonged  but  a  few  days  more,  the  crew 
must  have  suffered  from  absolute  famine.  I  have  no  doubt  that 
it  was  owing  to  unexpected  contingencies  that  the  vessel  was 
left  with  this  short  supply  of  provisions,  andiiot  to  the  want 
of  ordinary  prudence  or  forecast  on  the  part  of  the  owners. 
Their  intention  was  to  have  had  an. addition  made  to  her 
stores  for  the  return  voyage,  in  a  foreign  port  But  unfortu- 
nately, and  without  any  fault  on  their  part,  they  could  not  be 
obtained.  A  court,  however,  which  is  bound  to  administer 
the  law,  cannot  take  these  circumstances  into  consideration. 
The  text  of  the  law  is  imperative,  and  it  is  framed  in  the 
spirit  of  wisdom  and  humanity  ;  and  the  interests  of  commerce 
as  well  as  humanity  require  that  it  should  be  carried  into 
effect.     The  putting  the  crew  upon  an  allowance,  was,  under 
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the  circumstances  of  the  case,  if  not  a  matter  of  absolute  ne- 
cessity, one  of  prudence,  and  there  cannot  be  a  reasonable 
doubt  but  that  it  was  a  short  allowance.  According  to  the  tes- 
timony of  the  cook,  they  were  upon  allowance  twenty-two 

days,  but  the  statement  of  the  mate  is,  that  they  were 
[*463]  *upon  allowance  nine  days  after  leaving  Bonavista, 

and  the  allowance  was  discontinued  five  days  before 
their  arrival  in  this  port  As  the  passage  was  thirty-two  days, 
that  will  leave  eighteen.  In  addition  to  the  balance  of  wages, 
I  shall  allow  extra  pay  for  eighteen  days. 


The  Etna. 

The  right  of  a  father  to  the  fruits  of  his  child's  labor  has  its  foundation  ia 
his  obligation  to  protect,  nurture,  and  educate  his  child. 

If  he  neglects  these  obligations,  and  abandons  his  child,  he  forfeits  his  right  to 
his  earnings. 

A  court  of  admiralty  will  interpose  to  protect  the  rights  of  a  minor  suing  in 
that  court  hy  his  prochien  ami  against  the  misconduct  of  such  next  friend, 
and  will  hold  his  acts  in  the  conduct  of  the  suit  not  conclusive  on  the  rights 
of  the  minor,  if  he  acts  in  bad  faith,  and  especially  if  he  colludes  with  the 
adverse  party. 

Where  the  father^s  name  was  used  as  prochien  ami,  and  he -settled  the  suit 
privately,  without  the  knowledge  of  the  minor's  counsel,  and  gave  a  receipt 
in  full,  the  receipt  was  set  aside,  and  full  wages  decreed  to  the  minor. 

November  20, 1838. —  This  was  a  suit  brought  by  Edward 
Walker,  a  minor,  who  prosecuted  by  Joseph  Walker,  his 
father  and  next  friend,  for  subtraction  of  wages.  The  libel- 
lant  shipped  April  15, 1838,  for  a  voyage  from  this  port  to 
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Norfolk,  and  thence  to  various  ports  in  the  Southern  States 
and  back  to  Portland,  where  the  vessel  arrived  August  31, 
when  he  was  discharged.  No  shipping  paper  was  signed,  and 
there  was  no  special  agreement  as  to  the  amount  of  wages ; 
and  the  parties  disagreeing  after  the  termination  of  the  voy- 
age, a  libel  was  filed  claiming  under  the  Act  of  July  20,  1790, 
sect.  1,  the  highest  rate  of  wages  paid  at  the  time.  The 
libellanthad  been  previously  engaged  in  the  Qrampus, 
*  another  vessel  belonging  to  the  same  owners,  for  a  [•463] 
different  voyage ;  but  the  mate  of  the  Etna  having 
absconded,  he  was  with  his  own  consent  transferred  from  the 
Grampus  to  the  Etna,  and  forthwith  sailed,  leaving  his  cloth- 
ing on  board  the  other  vessel. 

The  owner  in  his  answer  admitted  the  service,  and  stated 
that  not  having  the  shipping  paper  in  his  possession,  he  was 
unable  to  state  whether  it  was  signed  by  the  libellant  or  not, 
but  alleged  that  he  offered  and  tendered  the  wages  at  the  rate 
of  twelve  dollars  a  month,  which  was  as  much  as  the  libellant's 
service  was  worth,  and  brought  the  money  into  court.  After 
the  examination  of  several  witnesses  the  cause  was  postponed, 
on  the  motion  of  the  respondent,  to  give  him  time  to  procure 
the  testimony  of  the  master,  and  to  ascertain  whether  the  ship- 
ping paper  was  signed  by  the  libellant.  At  the  adjournment, 
the  master  was  not  produced,  nor  any  evidence  offered  with 
regard  to  the  shipping  paper,  but  the  owners  produced  a 
receipt  in  full  for  the  wages,  by  Joseph  Walker,  the  father,  and 
the  respondent  moved  for  liberty  to  withdraw  his  plea  of  ten- 
der, and  to  take  back  the  money  which  had  been  paid  into 
court 

S.  Fessenderij  for  the  libellant,  Haines^  for  the  respondent 

Ware,  District  Judge. 

The  first  question,  which  is  presented  by  the  case,  arises  on 
the  admissibility  and  effect  of  Joseph  Walker's  leceipt  in  full 
for  the  wages  claimed  in  the  libel.     It  is  said  that  the  father 
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being  entitled  to  the  earnings  of  his  child  by  virtne  of  his 
paternal  power,  and  the  wage?*  being  a  debt  due  to  him,  in  his 
own  right,  he  had  full  authority  to  compromise  and  settle  the 
suit  on  such  terms  as  he  pleased,  although  the  action  was  not 
brought  in  his  name.  As  a  general  proposition,  it  is  undoubt- 
edly true  that  the  father  is  entitled  to  the  earnings  of  his 
children  during  their  minority,  nor  is  there  any  doubt  that  he 
may  maintain  rf  suit  in  the  admiralty  for  their  wages  earned 
in  a  maritime  service.  Flummery.  TFeW,  4  Mason,  R.  380. 
But  this  is  not,  like  the  duties  of  a  parent,  a  right 
[•  464]  *  which  is  indissolubly  attached  to  the  paternal  rela- 
tion. It  is  a  right  which  may  be  either  renounced  by 
the  father,  or  forfeited.  He  may  renounce  it  by  voluntarily 
allowing  his  child  to  have  the  exclusive  use  of  the  fruits  of  his 
own  industry ;  and  he  may  forfeit  his  right  by  neglecting  to 
perform  those  parental  duties  which  are  the  foundation  of  the 
right  It  is  the  duty  of  the  father  to  provide  for  his  child  a 
home,  to  protect,  to  maintain,  and  to  educate  him  according 
to  the  measure  of  his  ability.  It  is  to  enable  him  to  do  this 
that  the  law  gives  to  him  the  custody  and  right  of  control 
over  the  person  of  his  child ;  and,  as  some  compensation  for  it, 
allows  him  to  take  the  fruits  of  his  child's  labor.  But  this 
paterflal  power  is  not  of  the  nature  of  a  sovereign  and  inde- 
pendent power.  It  is  subject  to  the  restraints  and  regulation 
of  law.  Upon  the  principles  of  the  law  of  nature,  as  well  as 
of  the  municipal  law  of  this  country,  it  is  inseparably  con- 
nected with  the  parental  obligations,  and  arises  out  of  them. 
It  is  not  a  power  granted  to  the  parent  for  his  benefit,  but 
allowed  to  him  for  the  benefit  of  the  child,  and  it  ceases  when 
the  faculties  of  the  child  have  acquired  that  degree  of  ma- 
turity, that  it  may  safely  be  trusted  to  its  own  resources. 
When,  therefore,  the  parent  abuses  this  power,  or  neglects  to 
fulfil  the  obligations  from  which  it  results,  he  forfeits  his  rights. 
If  instead  of  treating  his  child  with  tenderness  and  affection, 
and  bringing  him  up  in  habits  of  industry,  sobriety,  and  vir- 
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tue,  he  treats  him  with  such  cruelty  that  he  cannot  be  safely 
left  in  his  custody ;  or  corrupts  the  purity  and  integrity  of  his 
nature,  and  trains  him  up  to  immorality  and  profligacy,  the 
protecting  justice  of  the  country  will  interpose  and  deprive 
him  of  the  exercise  of  a  power,  which  having  been  allowed 
for  the  benefit  of  the  child  is  perverted  to  his  injury  and  per- 
haps his  ruin.  There  are  many  cases  in  which  the  court  of 
chancery  in  England  has  interposed  its  authority  and  taken 
children  from  the  custody  of  their  fathers  who  have  abused 
their  parental  power,  and  placed  them  under  the  care  of  per- 
sons proper  to  have  the  control  of  them,  and  to  super- 
intend their  education.^  *  I  am  not  aware  that  any  [*465] 
doubt  exists  that  the  courts  in  this  country  have  simi- 
lar authority.  It  would  certainly  be  a  great  defect  in  the  laws 
of  any  civilized  people,  if  they  furnished  no  mode  by  which 
the  innocence  and  helplessness  of  infancy,  and  the  purity  and 
ingenuousness  of  youth  could  be  protected  from  the  brutality 
of  an  unnatural  parent  The  community  has  a  deep  interest 
in  preserving  the  rectitude  of  the  young,  and  in  imparting  to 
them  such  an  education  and  training  them  to  such  habits  as 
will  render  them  in  manhood  useful  and  not  pernicious  mem- 
bers of  society.  As  a  father  may  forfeit  his  right  to  the  cus- 
tody  and  control  of  his  child's  person  by  abusing  his  power, 
so  by  neglecting  to  fulfil  the  obligations  of  a  father,  he  may 
forfeit  his  right  to  the  fruits  of  his  child's  labor.  If  he  pro- 
vides no  home  for  his  protection,  if  he  neither  feeds  nor 
clothes  him,  nor  ministers  to  his  wants  in  sickness  or  health,  it 
would  be  a  most  harsh  and  unnatural  law  wb*ch  authorized 
the  father  to  appropriate  to  himself  all  his  child's  earnings.  It 
would  be  recognizing  in  fathers  something  like  that  preemi- 
nent and  sovereign  authority  which  has  never  been  admitted  by 
the  jurisprudence  of  any  civilized  people,  except  that  of  ancient 

*  2  Story's  Equity^  ch.  S4  ;  De  MannevUle  v.  De  Mannccille^  10  Vcsey,  62  ; 
Whitejield  v.  Hales,  12  Id.  402 ;  Welle^hj  v.  WeUesly,  2  Bligh,  R.  128. 
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Rome,  whose  law  held  children  to  be  the  property  of  the 
father,  and  placed  them  in  relation  to  him  in  the  category  of 
things  instead  of  that  of  persons.^ 


*  (7a/i,  Comm,  Lib.  1,  55;  Just,  InsL  1,  9,  2;  Potk,  Pand,  1,  6,  16. 

The  law  gave  to  a  Roman  father  the  same  form  of  action  for  the  recovery 
of  his  goods,  his  cattle,  or  his  children.  In  so  strict  a  sense  were  they  held 
by  the  primitive  law  of  the  State  to  be  in  the  dominion  of  the  father  as  prop- 
erty, that  he  might  bring:  an  action  in  rem  (rei  vindicationetn)  for  their  recov- 
ery, alleging,  as  this  right  was  peculiar  to  a  Roman  citizen,  that  it  was  brought 
ex  Jure  Quiritium,  Dig.  6,  1,  1,  §  2,  or  he  might  have  the  action  of  theft;  and 
although  the  general  language  of  the  law  was  liberi  hominis  nulla  astimaiio 
€st^  he  recovered  double  damages.  As  a  domestic  judge,  he  had  over  them 
the  power  of  life  and  death,  and  might  sit  in  judgment  and  inflict  upon  them 
the  last  punishment,  without  referring  the  cause  to  the  public  magistrate.  He 
might  sell  hb  children  as  he  could  his  slaves,  and  what  is  more  extraordinary, 
if  the  child  by  any  means  became  free,  he  was  authorized  to  retake  him  and 
sell  him  a  second  and  third  time.  It  was  not  until  the  child  acquired  his  free- 
dom ailer  a  third  sale  that  he  became  independent  or  sui  juris.  The  legal 
and  solemn  form  of  emancipation  was  by  a  fictitious  sale  three  times  repeated. 
Dig.  47,  2,  14,  §  13;  Iluher,  Prael.  vol.  1,  lib.  4,  1,  18;  Gibbon^  Hist,  of  the 
Homon  Emp,  ch.  44;  Heinn.  Recitationes,  No.  185,  8;  Antiq.  Horn.  L.  1, 
12,  6-9. 

Among  savage  and  barbarous  tribes  the  father  is  usually  invested  with  an 
unlimited  power  over  his  children.  He  may  either  put  them  to  death  or  sell 
them  into  slavery,  without  being  called  to  an  account  by  any  public  authority. 
We  find  traces  of  this  paternal  power  in  the  pictures  which  the  Bible  gives 
of  the  simple  manners  of  the  primitive  and  patriarchal  ages  of  the  world. 
When  the  sons  of  Jacob  proposed  to  take  with  them  into  Egypt  their  brother 
Benjamin,  the  aged  patriarch  objected,  and  to  overcome  his  scruples,  "  Reuben 
epake  unto  his  father,  saving,  slay  my  two  sons  if  I  bring  him  not  to  thee." 
Gen.  ch.  42,  ver.  37.  Nor  are  we  to  suppose  that  the  paternal  power,  in  the 
early  and  rude  ages  of  the  common  law,  was  restrained  within  its  present 
limits.  It  is  not  improbable  that  among  our  Saxon  ancestors,  as  among  other 
barbarians,  the  father  was  allowed  an  unlimited  power  over  his  children.  It 
is  certain  that  long  after  their  settlement  in  England,  they  continued  in  the 
practice  of  selling  their  children  into  bondage,  and  even  into  foreign  bondage. 
They  were  publicly  exposed  for  sale  in  the  slave  market  in  Rome.  Gihbon^ 
Hist  of  the  Rom.  Emp.  ch.  38.  But  this  power  among  barbarians  is  limited 
to  the  period  while  the  children  reside  in  the  father's  family,  and  depend  on 
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*  Keeping  these  principles  in  view,  let  us  look  to  the  [•466] 
facts  in  this  case,  as  they  have  been  proved  by  unex- 
ceptionable witnesses.  A  number  of  persons  have  been 
examined  who  have  been  acquainted  with  Joseph  Walker  and 
his  family  from  one  to  four  years,  or  more,  and  who  have  tes- 
tified to  the  kind  of  care  which  he  took  of  his  family,  to  his 
habits,  his  temper,  and  manner  of  life.  During  that  time, 
although  constantly  residing  in  the  same  town,  and  his  place 
of  employment,  where  he  worked  at  his  trade,  not  being  more 
than  half  a  mile  from  the  residence  of  his  wife  and  children, 
he  has  never  lived  with  them  except  in  some  portion  of  the 
winter  season  when  he  was  unoccupied  in  his  trada  The 
witnesses  testified  that  he  never  visited  his  family  oftener 
than  once  a  week,  and  seldom  oftener  than  once  a 
fortnight,  when  he  came  home  on  Saturday  *  nights  [*467] 
and    spent    Sunday.      That  on   these  occasions    he 

him  for  their  snpport  When  they  have  attained  the  age  of  manhood  and 
are  separated  from  the  father's  family,  thej  become  independent  In  the 
progress  of  civilization,  and  upon  the  institution  of  a  regular  government,  this 
domestic  jurisdiction  is  restrained.  The  individual  becomes  a  member  of  the 
State,  and  the  authority  over  him  in  all  cases  of  graver  importance,  especially 
those  involving  life  and  liberty,  is  transferred  from  the  father  to  the  civil  mag- 
istrate.   Millar.  Origin  of  Ranks,  ch.  2. 

The  Romans,  from  some  causes  not  well  understood,  formed  an  exception 
to  this  common  law  of  civilization.  The  absolute  and  perpetual  dominion 
which  was  attributed  by  the  law  to  a  Roman  father  over  all  his  descendants, 
for  it  extended  to  his  grand  and  great  grandchildren  in  the  line  of  male 
descent,  as  well  as  to  his  children,  is  one  of  the  most  remarkable  characteristics 
of  that  extraordinary  people.  It  appears  to  have  been  coeval  with  the  origin 
of  the  State,  and  continued  in  nearly  its  wholfr  vigor  down  to  the  end  of  the 
commonwealth.  Fulvius,  one  of  the  conspirators  who  fled  with  Catiline,  upon 
being  brought  bac^  to  the  city  was  without  any  form  of  public  trial  put  to 
death  by  order  of  his  father.  Salliist,  Bellum  Calilince,  39.  And  it  was  not 
until  the  reign  of  Maximian  and  Diocletian  that  the  right  of  the  father  to  sell 
his  children  into  slavery  was  prohibited  by  law.  Code,  4,  43,  1.  A  custom 
so  remarkable  could  hardly  fail  to  have  lefl  deep  traces  of  its  influence  on  the 
domestic  manners  and  habits  of  the  people. 
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often   returned   in   a  state  of  intoxication,  when  he  abased 
his   children  with   such   excess    that  they  have    been   seen, 
when  their  mother  happened  to  be  from  home,  flying  from 
the  windows  to  escape  from  his  violence,  and  the  younger 
ones  have  been  taken  by  a  family  residing  in  another  part 
of  the  house,  to  save  them  from  the  brutality  of  their  father. 
That  during  this  period  he  has  done  nothing  towards  the  su|>- 
port  of  his  children,  except  that  he  sometimes  brought  some 
small  articles  of  provision  into  the  family,  but  less,  as  the  wit- 
nesses testify,  than  he  himself  consumed  in  these  fugitive  and 
unwelcome  visits.     The  whole  burden  of  providing  for  the 
family  has  been  thrown  upon  the  mother,  who  has 
[•  468]  labored  to  the  *  full  measure  of  her  strength  to  provide 
a  support  for  her  children  and  herself,  aided  by  a  part 
of  the  earnings  of  such  of  the  older  children  as  could  get  em- 
ployment    For  this  father,  while  he  neglected  all  the  duties 
of  a  father,  was  sufficiently  tenacious  of  his  supposed  paternal 
power.     When  his  son  was  at  sea  he  took  to  himself  a  part 
of  his  wages,  but  he  allowed  a  part  to  go  towards  the  support 
of  the  child  and  the  rest  of  the  family.     A  few  days  after  the 
son  sailed  on  this  voyage,  having  obtained  the  surplus  money 
which  was  distributed  among  the  inhabitants  by  the  city  gov- 
ernment, he  immediately  without  allowing  any  part  of  it  to 
his  family,  left  this  city  and  has  not  yet  returned.     The  force 
of  this  testimony  is  but  very  slightly,  if  at  all  weakened  by 
that  produced  by  the  respondent,  while  so  far  as  respects  his 
habits  of  intoxication  it  is  fully  confirmed  by  the  unsuspi- 
cious testimony  of  a  physician  who  has  known  him  for  eight 
years,  and  who  testifies  fully  to  his  habits  in  this  particular, 
and  has  been  called  to  visit  him  while  suffering  under  delirium 
tremens  from  habitual  intemperance. 

Is  the  father,  under  these  circumstances,  entitled  as  a  matter 
of  right  to  appropriate  to  himself  the  earnings  of  his  son  ? 
At  the  time  when  he  undertook  to  do  it,  he  had,  as  we  have 
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seen,  abandoned  his  family.  He  left  the  place  without  giving 
them  any  notice  of  his  intentions  or  his  purposes,  and  they 
ascertained  where  he  had  gone,  not  from  him,  but  by  inquiries 
of  others.  The  father  is  bound,  as  has  been  already  observed, 
by  the  dictates  of  natural  law,  to  support,  protect,  and  provide 
for  the  well-being  of  his  children,  according  to  the  measure  of 
his  ability.  And  if  the  law  invests  him  with  a  righi  of  con- 
trol over  their  persons,  it  is  only  for  the  purpose  of  enabling 
him  to  perform  more  effectually  and  completely  those  duties 
which  are  enjoined,  as  well  by  the  instincts  of  nature  and  the 
dictates  of  reason,  as  by  the  law  of  the  land.  The  soundest 
and  most  approved  expounders  of  the  law  of  nature  place  the 
paternal  power  exclusively  on  this  foundation.  The  creator 
of  man,  in  giving  to  him  a  social  nature  and  endowing  him 
with  those  qualities  which  fit  him  for  the  enjoyment 
of  social  life,  •has  imposed  upon  the  parent,  as  one  of  [*469] 
the  conditions  of  his  being,  the  obligation  of  providing 
for  his  offspring  while  they  are  incapable  of  taking  care  of 
themselves.  But  his  children  are  not  on  that  account  born 
slaves.  They  do  not  become  the  property  of  the  parent.  As 
soon  as  a  child  is  born,  he  becomes  a  member  of  the  human 
family,  and  is  invested  with  all  the  rights  of  humanity. 
Nature  has  placed  him  under  the  tutelage  of  the  parent,  be- 
cause this  tutelage  is  necessary  for  his  preservation  and  well- 
being,  and  has  implanted  in  the  bosom  of  the  parent  the 
instinct  of  parental  love  as  a  pledge  and  security  for  the  faith- 
ful and  pious  execution  of  the  trust ;  and,  as  wherever  a  duty 
is  required,  a  grant  of  the  powers  which  are  indispensable  for 
its  performance  is  implied,  the  law  of  nature  allows  him  just 
so  much  authority  as  is  necessary  for  its  execution.  "  The 
power  of  a  father,"  says  Puffendorff,  "  is  that  which  is  abso- 
lutely necessary  to  enable  him  to  discharge  the  duties  to  his 
children  which  nature  has  imposed  upon  him,  and  con- 
sequently does  not  extend  further  than  is  requisite  for  this 

41 
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object"  ^  The  celebrated  Hobbes,  who  seemed  to  think  that 
children  were  born  to  no  rights,  as  he  resolves  all  right  into 
that  of  the  strongest,  and  who  held  that  the  relation  of  parent 
and  child  is  that  of  master  and  slave,  defends  his  doctrines 
not  on  the  simple  fact  of  generation,  or  the  relation  of  pater- 
nity and  filiation,  but  on  the  fact  that  the  child  is  indebted  to 
the  parent  for  protection,  support,  and  education,  as  it  depended 
on  his  will,  whether  he  would  nurture  and  maintain  the  child 
or  leave  it  to  perish.  If  he  abandons  his  child,  he  abandons 
at  the  same  time  his  paternal  power,  and  the  right  of  domin- 
ion over  the  child  passes  to  the  first  person  who  takes  it  under 
his  protection  and  gives  it  a  support^ 

*  Jus  Xaturte  et  Gentium,  Lib.  6,  Cap.  2,  §  6 ;  Crrotius,  Lib.  2,  Cap.  5,  §  1,  7  ; 
Locke,  Second  Treatise  on  Government,  ch.  6 ;  Heineccius,  Jus  Natures,  lib. 
2,  cap.  8. 

'  SocnUis  est  homo,  ergo  et  animal,  says  Hobbes,  is  a  self-eiridcnt  proposition 
because  homo  is,  by  definition,  animcd.    But  Sophroniscus  Socratis  paler  est^ 
ergo  et  dominus,  is  a  just  inference,  but  not  self-eyident,  because  dominus  is 
not  included  in  the  definition  of  pater.    He  then  proceeds  to  prove  that  the 
father  has  the  same  right  of  dominion  over  his  children  that  he  has  over  hia 
slaves.    He  observes  that  this  right  of  dominion  over  property  is  usually 
founded  on  the  paternal  relation  or  generation.    But  if  that  is  assumed  as 
the  right,  it  will  be  divided  between  the  father  and  mother,  as  both  contribute 
to  the  being  of  the  child.    Now  the  right  of  dominion  is  in  its  nature  and 
essence  indivisible.  No  one  can  be  the  servant  of,  and  bound  to  obey  two  wills, 
for  if  they  should  happen  to  disagree  it  would  be  impossible,  and  no  one  can 
be  bound  to  an  impossibility.     This  right  cannot,  therefore,  have  its  origin  in 
generation.    According  to  Hobbes,  all  men  are  naturally  equal,  and  they  are 
also  naturally  enemies,  and  from  these  &cts  results  the  law  of  nature,  that  in  a 
conflict  of  wills  the  victor  has  the  right  of  dominion  over  the  vanquished,  or 
over  one  whom  he  has  in  his  power.    It  follows  that  a  child  is  the  property 
of  the  first  one  who  has  the  child's  life  in  his  power.     This  is  the  mother,  and 
it  is  thus  that  it  is  to  the  mother  that  nature  has  originally  assigned  this  right 
of  dominion  over  her  children.    If  she  supports  and  educates  the  child,  she 
does  this  upon  the  tacit  condition  that  the  child  shall  not  be  her  enemy,  nor 
have  the  right  of  dominion  over  her.    But  every  man  is  an  enemy  to  every 
other  man,  to  whom  he  does  not  stand  in  the  relation  of  master  or  slave. 
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•The  municipal  law  of  the  country  is  founded  [*470] 
upon  and  enforces  the  precepts  of  natural  law ;  and 
the  soundest  and  most  esteemed  commentators  upon  the 
common  law  explain  the  rights  and  duties  of  the  parent  in 
terras  that  correspond  entirely  with  the  dictates  of  the  law  of 
nature.  "  The  power  of  parents  over  their  children,"  says 
Blackstone,  "  is  denved  from  their  duty,  this  authority  being 
given  them  partly  to  enable  the  parent  more  effectually  to  per- 
form his  duty,  and  partly  as  a  recompense  for  his  care  and 
trouble  in  the  faithful  discharge  of  it; "  and  he  adds,  that  the 
parent  "  may  have  the  benefit  of  his  children's  labor, 
while  they  live  with  him,  *and  are  maintained  by  himJ^  [•471] 
1  Comm.  452,  453 ;  WoodesorCs  Lectures,  vol.  1,  451. 
The  language  of  Chancellor  Kent,  in  his  Commentaries,  is, 
that  "  in  consequence  of  the  obligation  of  the  father  to  pro- 
vide for  the  maintenance  and,  in  some  qualified  degree,  for  the 
education  of  his  infant  children,  he  is  entitled  to  the  custody 
of  their  persons,  and  the  value  of  their  labor  and  services."  ^  It 
may  be  true  that  the  paternal  power  is  sometimes  described  in 
terms  more  general,  for  men  who  are  most  accurate  in  the 
use  of  language,  do  not  always,  whether  in  speaking  or  writ- 
ing, annex  to  a  general  truth  all  the  limitations  and  qualifica- 
tions with  which  it  is  to  be  understood.  It  is  perfectly  true, 
as  a  general  proposition,  that  the  father  has  the  right  to  the 
custody  and   control   of  the  person  of  his   child ;  and   it  is 


Hostis  autem  est  qulsque  cuique,  cui  neque  paret  neqite  imperoL  The  condition, 
therefore,  upon  which  the  mother  nurtures  and  educates  her  child,  is,  that  he 
shall  be  obedient  to  her  will,  in  other  words  her  slave.  This  according  to 
Hobbes  is  the  condition  of  man  in  a  state  of  nature.  He  then  proceeds  to 
relate  how  the  mother  may  part  with  this  right  of  dominion  by  her  own  vol- 
untary act,  or  by  compact,  transfer  it  to  another,  or  how  it  may  be  modified 
by  the  laws  of  society.    De  Give,  Cap,  9, 

^  2  KenCs  Commentaries,  290 ;  Reeves^  Domestic  Relations,  ch.  9,  p.  288, 
ch.  10,  p.  290 ;  Plummer  v.  Webb,  4  Mason,  Rep.  882 ;  Benson  v.  Remington, 
2  Mass.  Rep.  118 ;  Day  v.  Everett,  7  Id.  145. 
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equally  true  that  if  he  abuses  this  power  the  law  will  inter- 
pose and  take  his  child  from  him.  What  degree  of  abuse 
will  justify  or  require  this  interposition  is  necessarily  a  ques- 
tion of  discretion ;  but  no  one  will  contend  that  a  father, 
under  the  common  law,  stands  in  the  relation  of  a  sovereign 
to  his  child,  invested  like  a  Roman  father,  with  the^t^  vilae  et 
necis.  So  also  it  is  not  questioned  as  a  general  truth,  that 
the  father  is  entitled  to  the  fruits  of  his  child's  labor ;  but  it  is 
equally  true,  that  this  is  a  right  which  results  directly  from  the 
fulfilment  of  his  paternal  obligations  of  providing  for  the  well- 
being  of  his  child.  If  these  duties  are  not  performed,  if  he 
abandons  the  care  of  his  children,  he  renounces  at  the  same 
time  his  paternal  power.  There  is,  as  is  justly  observed  by 
Chief  Justice  Parker,  no  law,  human  or  divine,  short  of  that 
of  absolute  slavery,  which  can  authorize  the  father  to  take  to 
himself  the  fruits  of  his  child's  industry,  when  he  has  dis- 
charged himself  from  the  obligation  to  support  the  child,  or 

has  obliged  him  to  support  himself.^ 
[•472]       •  But  there  is  proof  in  this  case  that  the  father  was, 

from  infirmity,  unable  to  perform  the  ordinary  labor  of 
a  man,  having  had  the  misfortune  to  lose  one  of  his  legs. 
Now  it  is  not  intended  to  be  said,  when  a  parent  from  sick- 
ness or  any  other  cause  becomes  unable  to  support  his  chil- 
dren, that  they  are  discharged  from  the  obligation  of  filial 
piety  and  reverence.  These  are  obligations  which  follow  them 
through  life ;  and  these  sentiments  are  so  deeply  implanted  by 
nature  in  the  human  bosom,  that  ordinarily  no  degree  of  neg- 
lect or  unkindness  on  the  part  of  a  parent  can  entirely  extin- 
guish them.  Nor  is  it  pretended  that  this  obligation  is  fully 
discharged  by  cherishing  passive  feelings  of  gratitude  and 
affection  for  a  parent  When  a  child  has  arrived  at  that 
degree  of  maturity  and  strength  that  he  is  able  by  his  industry 

^  Nightingale  v.  WUhington,  15  Mass.  Rep.  274 ;  Per  Sedgwick,  Justice,  2  Id. 
115. 


MAINE,  1838.  485 


The  Etna.  * 


to  do  more  than  is  necessary  for  his  own  support,  nature  im- 
poses on  him  the  obligation  of  contributing  to  the  support  of 
a  sick  or  infirm  parent.  Provision  is  made  by  the  laws  of 
this  State  for  enforcing  the  performance  of  this  natural  obli- 
gation. Laws  of  Mainej  ch.  122,  sect.  6.  But  neither  the 
law  of  nature,  nor  the  law  of  the  State  applies  in  favor  of  a 
parent,  who  being  able  to  support  himself,  as  this  one  was, 
and  to  contribute  something  at  least  to  the  well-being  of  his 
family  by  the  exhibition  of  feelings  of  paternal  kindness  and 
solicitude  for  their  welfare,  if  in  no  other  way,  in  the  first 
place  disturbs  and  disquiets  them  by  the  abuse  of  his  paternal 
power,  and  then  abandons  them  to  the  care  of  themselves  and 
to  the  charity  of  their  neighbors.  In  whatever  light  this  case 
is  viewed,  it  appears  to  me  that  Joseph  Walker  had  neither  a 
moral  nor  legal  right  to  appropriate  to  himself  the  libellant's 
wages.  If  the  payment  then  to  him  is  a  discharge  of  the  suit, 
it  must  be  on  some  other  ground  than  that  of  his  paternal  pre- 
rogative of  receiving  them  to  his  own  use. 

Is  his  discharge  valid  and  conclusive  on  the  rights  of  the 
minor  if  he  be  considered  as  acting  in  the  character  of /?rocAfe» 
ami  ?  What  power  or  control  the  prochien  ami  or  guardian 
ad  litem  has  over  the  management  of  a  suit  at  com- 
mon law,  .and  how  far  his  *  acts  may  be  binding  and  [*  473] 
conclusive  on  the  rights  of  a  minor,  does  not  seem  to 
be  very  precisely  settled  in  the  books.^     Before,  however,  he  is 


*  Parsons  v.  JoneSy  9  Mass.  Rep.  106 ;  Smith  v.  Floods  1  Pick.  R.  276 ; 
Blood  V.  Harrington,  8  Id.  Rep.  552;  Crossen  v.  Dyer,  17  Mass.  Rep.  222  ; 
Reeves'  Domestic  Relations,  cb.  7.  By  a  rule  of  the  supreme  court  of  Massa- 
chusetts, passed  in  1 784,  no  prochien  ami  was  allowed  to  prosecute  any  per- 
sonal action  in  behalf  of  an  infant,  until  he  should  have  filed  a  bond  to  the 
commonwealth,  in  the  probate  office,  for  the  county,  with  a  condition  to  ac- 
count to  the  infant  or  his  heirs,  for  all  sums  which  might  be  recovered.  But 
the  rule,  either  from  doubts  of  the  authority  of  the  court  to  establish  such  a 
rule,  as  involving  an  act  of  legislation,  or  from  some  other  cause,  was  never 
observed  in  practice,  9  Mass.  R.  106.    By  the  53d  rule  of  the  circuit  court  of 
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permitted  to  assume  the  direction  of  the  suit  he  must  be  spe- 
cially admitted  by  the  court  for  that  purpose,  and  if  he  is  guilty 
of  any  misconduct  he  may  at  the  discretion  of  the  court  be 
removed  and  another  appointed  in  his  place.^  The  authority 
of  a  prochien  ami  to  sue'for  an  infant,  was  given  originally  by 
the  statutes  of  1st  and  2d  of  Westminster,  Edward  L,  and 
was  designedto  protect  the  infant  against  the  frauds  of  the 
guardian  who  had  the  legal  custody  of  his  person.  Coke^  Lit. 
135,  136,  Ilarcrrave's  note,  220;  2  IhsL  261,  290.  The  legal 
reason  now,  for  requiring  the  suit  to  be  instituted  by  a  next 
friend,  is  to  guard  the  rights  of  the  minor,  who  is  not  sup- 
posed to  have  the  knowledge  and  experience  requisite  for  the 
management  of  the  suit  himself.  But  though  appointed  as 
guardian  ad  litem,  there  is  reserved  an  ultimate  guardianship 
to  the  tribunal  before  which  the  suit  is  pending,  which  will  at 
least  so  far  be  promptly  exercised,  as  to  remove  a  guardian 

who  is  unfaithful  to  his  trust  And  although  itia 
[•  474]  said  *  that  the  minor  cannot  disavow  the  acts  of  his 

next  friend,  it  would,  I  presume,  hardly  be  contended 
that  the  acts  of  such  next  friend  would  be  so  far  conclusive 
on  the  rights  of  the  minor  as  to  preclude  the  court  from  allow- 
ing him  a  remedy,  if  they  were  done  in  bad  faith,  and  espe- 
cially if  there  was  evidence  of  collusion  with  the  adverse  party. 
It  would  seem  to  be,  not  only  the  right,  but  duty  of  the  court 
to  protect  an  infant  against  the  fraudulent  acts  of  a  guardian 
appointed  under  its  immediate  authority. 

But  whatever  may  be  the  power  of  a  court  of  law,  this  is 
undoubtedly  within  the  power  of  a  court  of   equity.     The 

the  United  States  for  the  first  circuit,  it  is  provided,  that  no  prochien  and 
shall  be  allowed  to  prosecute  any  action,  unless  at  the  return  term  he  give 
such  security  as  the  court  may  direct,  that  the  property  recovered  in  the  suit 
shall  be  faithfully  accounted  for  to  the  infant  or  his  legal  guardian. 

*  ComyrCs  Digest^  Pleader,  2  C.  1 ;  Margrave's  notes  to  Coke  Lit.  135,  C. 
note,  220 ;  2  Saunders*  Rep,  117,  f.  note ;  1  Coke^  Second  Institute,  261,  890 ; 
Tidd's  Practice,  50. 
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mere  filing  a  bill  constitutes  a  minor,  as  to  his  interest  em- 
braced in  the  bill,  a  ward  of  the  court,  and  places  him  under 
its  special  protection ;  and  it  will  actively  interpose  to  protect 
the  interest  of  a  minor  against  the  negligence  or  bad  faith  of 
a  guardian  ad  litem}  A  court  of  adrtiiralty  is  not  a  court  of 
general  equity  jurisdiction,  but  its  course  of  proceedings  bears 
more  analogy  to  that  of  equity,  than  to  that  of  the  common 
law.  In  masters  falling  within  its  jurisdiction  it  professes  to 
decide  ex  cequo  et  bono^  and  to  place  its  decrees  on  the  broad 
principles  of  general  equity.  It  would,  I  apprehend,  be  charge- 
able with  a  neglect  of  its  duty,  if  it  allowed  the  rights  of  a 
minor  to  be  compromitted  by  the  negligence  or  bad  faith  of 
his  guardian  ad  litem.  By  the  civil  law  from  which  the  ad- 
miralty has  in  a  great  measure  borrowed  its  course  of  pro- 
cedure, minors  might  upon  general  principles  be  restored  to 
their  rights,  in  integrum,  when  they  had  been  compromitted  by 
their  tutors,  even  when  the  father  acted  as  tutor,  whether  this 
had  been  done  in  the  course  of  judicial  proceedings  or  other- 
wise.2  Tutor  in  re  pupiUi  tunc  domini  loco  habetur, 
quum  tutelam  adminisirat,  non  *  quum  pupiltum  spoliat.  [*  475] 
Dig.  41,  4,  7,  §  3.  Although  the  minor  had  a  remedy 
by  a  personal  action  against  his  tutor  or  curator,  he  might 
waive  that  and  proceed  to  have  the  act  of  his  tutor  annulled, 
and  the  benefit  of  restitution  to  his  entire  rights.  Code,  2, 
25,3. 

A  court  of  admiralty  would  more  readily  relieve  a  minor 
when  the  suit  is  for  his  wages  as  a  mariner,  a  class  of  men 
placed  peculiarly  under  its  protection.  This  court  will  look 
critically  into  the  contracts  and  dealings  o% ship-owners,  with 
the  mariners  themselves  when  of  full  age ;  and  if  it  finds  that  a 


*  Story's  Equity  Pleadings^  60 ;  1  Maddox  Chancery  Practice,  332;  2  Mad- 
dox^  280  ;  Stephens  v.  Van  Buren,  1   Paige's  Rep.  479;  2  Story's  Ei/uify,  531. 

*  Dig.  4,  4,  29 ;  Domat,  Lois  CivUes,  liv.  2,  tit.  1,  sect  2,  §  16,  and  liv.  4,  tit. 
6,  sect  2,  §  23,  24. 
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seaman  has  been  surprised  into  any  engagements  that  are  in- 
equitable and  unreasonable,  by  the  superior  knowledge  and 
experience  in  business  of  the  merchant,  and  that  an  undue 
advantage  has  been  taken  of  him,  the  court  will  interpose  its 
authority  to  protect  him* against  his  own  ignorance  and  im- 
providence.^ It  would  then  be  surprising  if  it  could  not  pro- 
tect him  when  a  minor,  and  therefore  stiU  more  dependent  on 
others,  from  the  negligence  or  bad  faith  of  a  next  friend,  if 
through  inadvertence  an  incompetent  or  unfaithful  one  should 
happen  to  be  appointed.  My  opinion  is  that  the  court  has 
the  power,  and  is  bound  in  proper  cases  to  exercise  it;  and  of 
course  that  it  is  not  bound  to  receive  this  receipt  and  dis- 
charge without  looking  into  the  circumstances  and  consider- 
ation under  which  it  was  taken. 

Let  us  then  examine  the  facts  of  the  case.  It  appears  that 
the  respondent  was  acquainted  with  Joseph  Walker  and  his 
family,  and,  therefore,  may  be  presumed  to  have  had  some 
knowledge  of  the  manner  in  which  he  fulfilled  the  duties  of 
the  father  of  a  family.  It  was  well  known  to  him,  that  here- 
tofore the  father  had  claimed  for  his  own  use  the  wages  of 
his  son,  and  it  was  equally  well  known  that  his  right  to  them 
in  this  case  would  be  resisted.  The  fact  that  the  suit  was 
brought  in  the  son's  name,  was  a  sufficient  notice  of  that, 

if  he  had  no  other.  The  father's  name  was,  indeed, 
[•476]  •rather  unfortunately,  as  the  result  has  shown,  used  as 

prochien  ami^  because  the  forms  of  law  required  that 
the  suit  should  be  brought  under  the  nominal  protection  of 
some  next  friend.  But  it  was  without  any  intention  or  thought 
of  allowing  him  ^y  control  in  the  management  of  the  suit, 
as  it  was  well  known  to  all  the  parties  that  he  had  for  months 
been  absent,  and  residing  at  a  distance  of  fifty  or  sixty  miles 
from  this  place.     The  respondent,  then,  having  obtained  a 

^  The  JuHana,  2  Podson,  504 ;  Harden  v;  Qordony  2  Mason,  556,  560 ;  The 
Minerva^  1  Haggard,  S47  ;  Brown  y.  LuU^  2  Sumner,  449. 


MAINE,  1838.  489 


The  Etna. 


postponement  of  the  cause  for  the  avowed  purpose  of  intro- 
ducing further  evidence  to  the  merits,  instead  of  employing 
the  time  in  procuring  the  evidence,  seeks  an  interview  with 
the  prockien  ami  and  privately  settles  the  suit  by  paying  to  him 
such  sum  for  wages  as  was  agreed  upon  between  them,  with- 
out the  knowledge  of  the  minor's  counsel  or  friends,  or  even 
of  his  own  counsel,  and  after  stripping  his  child  of  his  four 
months'  earnings,  discharges  the  action  and  leaves  him  to  settle 
his  own  costs  in  the  best  manner  that  he  can.  I  imagine  if 
he  had  consulted  his  own  counsel  he  would  have  admonished 
him  that  there  was  some  hazard  in  taking  a  step  of  this  kind. 
If  the  terms  of  the  settlement  had  been  reasonable,  and  the 
costs  had  been  provided  for,  the  least  that  the  court  could  have 
done,  would  have  been  to  hold  the  action  until  it  saw  that  the 
money  was  appropriated  to  the  use  of  the  libellant.  But 
under  the  circumstances  of  this  case,  the  money  having  been 
so  manifestly  paid  by  the  respondent  in  his  own  wrong,  I 
think  it  my  duty  to  proceed  as  though  nothing  had  been  done. 
If  the  views  which  I  have  taken  of  these  preliminary  matters 
are  correct,  the  case  upon  its  merits  may  be  disposed  of  in  a 
few  words.  The  libellant  having  signed  no  shipping  articles, 
claims  u«der  the  act  of  Congress  of  July  20, 1790,  sect.  1,  for 
the  government  of  seamen  in  the  merchant  service,  the  high- 
est rate  of  wages  that  was  paid  at  this  place,  at  any  time 
within  three  months  before  the  engagement  No  evidence  has 
been  introduced  showing  what  was  the  highest  rate  of  wages 
for  boys  of  his  age.  .  Prime  seamen  obtained  eighteen  dollars 
a  month.  The  libellant  was,  at  the  time  of  the  ser- 
vice, about  eighteen  years  of  age,  small  *of  his  age,  [•477] 
but  active,  intelligent,  and  trustworthy ;  capable  of 
doing  in  some  parts  of  the  ship's  service,  perhaps  as  much  as 
a  man,  but  probably  in  the  laborious  part  of  the  service,  not 
so  much.  It  is  a  circumstance  which  speaks  strongly  in  favor 
of  his  character  and  capacity,  that  he  was  taken  to  supply  the 
place  of  the  mate,  who  had  absconded.     Though  he  was  not 
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shipped  as  mate,  nor  expected  to  do  a  mate's  daty,  it  cannot 
be  supposed  that  he  wonld  have*  been  taken  in  such  a  case, 
unless  he  was  capable  of  performing  the  duty  at  least  of  an 
ordinary  seaman.  I  am  satisfied  that  I  sh^U  not  exceed  the 
measure  of  a  just  compensation  by  pronouncing  for  wages  at 
the  rate  of  fifteen  dollars  a  month. 


The  Centurion. 

A  court  of  admiralty  faaa  jurisdiction  in  cases  of  salvage  to  proceed  in  per^ 
sonam  as  well  as  in  rem. 

It  has  jurisdiction  to  carry  into  ezecntion  the  decree  of  another  admiral^ 
court 

In  a  case  in  which  the  master  and  crew  of  a  vessel  had  saved  a  wreck  stranded 
on  the  shore,  salvage  was  awarded  by  arbitrators.  No  distribution  of  it  was 
made  by  the  award,  but  tlie  whole  sum  was  paid  to  the  master.  It  was  held 
that  one  of  the  crew  could  maintain  a  libel  in  the  admiralty  for  a  share  of 
the  salvage. 

In  all  cases  where  services  are  rendered  in  saving  property  in  dangir  of  being 
lost  on  the  high  seas,  or  when  wrecked  or  stranded  on  the  shore,  it  is  in  the 
sense  of  the  maritime  law,  a  salvage  service. 

When  a  vessel  in  the  course  of  a  voyage  falls  in  with  a  wreck,  the  master  is 
authorized  by  the  general  customs  and  usages  of  the  sea,  to  employ  his 
own  vessel  and  crew  in  saving  it 

In  such  a  case,  all  the  crew  who  are  ready  and  willing  to  engage  in  the  ser- 
vice, are  entitled  to  a  share  of  the  reward,  although  they  may  not  have 
pone  on  board  the  wreck. 

When  the  master  of  a  vessel,  in  the  course  of  a  voyage,  engages  in  a  salvage 
service,  he  cannot  oppose  to  the  claim  of  any  of  his  crew,  for  a  share  of  the 
salvage,  their  misconduct  during  the  voyage,  if  they  are  guilty  of  no  mis- 
conduct during  the  time  they  are  engaged  in  the  salvage. 

[*  478]       *  February  21, 1839.  —  This  was  a  libel  in  personam 
against  the  master  of  the  brig  Francis  Ellen  for  sal- 
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vage.  The  libellant  shipped  on  board  the  brig  at  Portland, 
September  3, 1837,  for  a  voyage  to  the  West  Indies  and  back 
to  the  United  States,  in  the  capacity  of  cook  and  steward.  In 
the  prosecution  of  the  voyage  the  brig  arrived  at  Cardenas  in 
the  Island  of  Cuba,  and  Nvhile  lying  in  that  port  the  master 
was  informed  that  the  brig  Centurion,  of  Providence,  was 
ashore  in  distress,  on  the  coast,  at  a  place  about  twenty  miles 
distant;  and  was  applied  to  by  persons  interested  in  the  Cen- 
turion to  go  with  his  vessel  to  her  relief,  to  which  he  agreed. 
The  Francis  Ellen  was  not  then  fully  descharged,  and  as  is 
alleged  in  the  libel,  and  not  denied  in  the  answer,  he  urged 
the  crew  to  make  all  the  despatch  they  could  in  discharging 
her,  in  order  to  proceed  immediately  to  the  relief  of  the  Cen- 
turion, encouraging  them  with  the  promise  of  a  liberal  reward 
as  salvage,  in  case  they  should  succeed.  They  accordingly 
proceeded  to  the  Centiurion  and  'found  her  stranded  upon  a 
sand-bank.  With  the  aid  of  some  of  her  crew  they  took  out 
part  of  her  cargo,  and  having  lightened  her,  got  her  off,  and 
proceeded  with  her  in  tow  to  Matanzas.  The  claim  for  sal- 
vage was  there  submitted  to  arbitration,  and  the  arbiters 
awarded  one  third  of  the  net  proceeds  of  the  sale  of  the  cargo, 
and  one  half  of  tfie  net  proceeds  of  the  sale  of  the  vessel ; 
amounting  in  the  whole  to  about  850  dollars.  It  does  not 
appear  that  any  distribution  of  the  salvage  was  made  by  the 
arbiters,  but  the  whole  was  paid  to  the  master,  and  the  distri- 
bution left  to  him,  excepting  that  he  was  required  to  pay  sixty- 
two  dollars  to  such  of  the  crew  of  the  Centurion  as  aided  in 
the  salvage  ;  and  he  paid  also  eighty-six  to  the  pilot,  leaving 
in  his  hands  about  seven  hundred  dollars.  To  each  of  his 
own  crew,  except  the  libellant,  he  paid  seventeen  dollars,  this 
being  at  the  same  rate  as  was  paid  to  the  crew  of  the  Cen- 
turion. Some  difficulty  arising  between  him  and  his  owners 
on  his  return,  he  paid  over  to  them  the  whole  of  the  residue  of 
the  salvage  money  remaining  in  his  hands,  and  re- 
fused any  allowance  to  *  the  libellant,  who  having  fre-  [•479] 
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quently  demanded  his  compensation  in  vain,  brought  this  libel 
against  the  master  for  his  share  of  the  salvage. 

Codman  Sf  Fozj  for  the  libellant,  Preble^  for  the  respondent. 

• 

Ware,  District  Judge. 

The  most  familiar  form,  in  which  the  jurisdiction  of  this 
court  is  exercised  over  the  matter  of  salvage,  is  by  process  in 
rem ;  but  there  is  no  doubt  that  the  court  has  authority  to  ad- 
judicate upon  it  as  well  in  a  proceeding  in  personam  as  m 
rem.  The  only  doubt  which  can  arise  in  the  present  case  is 
this ;  the  general  question  of  salvage  having  been  already 
decided,  and  the  money  received  by  the  master  acting  for  all 
who  are  interested  in  it,  whether  the  claim  of  the  libellant  is 
not  now  converted  into  a  simple  debt,  for  which  a  remedy  lies 
only  at  common  law.  Although  the  admiralty  has  a  general 
jurisdiction  over  maritime  contracts  and  qucLsi  contracts,  and 
things  done  on  the  sea,  it  does  not  follow  that  the  payment  of 
a  debt  in  every  form  which  it  may  assume  can  be  enforced 
in  the  admiralty,  simply  because  it  originated  in  a  contract,  or 
in  the  performance  of  a  service  which  was  within  the  jurisdic- 
tion of  the  court  Wbile  the  original  cause  or  consideration 
subsists  and  is  in  force,  the  party  may  hav'e  his  remedy  in  this 
court,  but  when  that  is  extinguished  and  the  debt  passes  into 
a  new  form,  by  what  in  the  civil  law  is  called  a  novation,  as 
.  when  the  creditor  receives  a  bond  for  the  sum  due,  or  a  nego- 
tiable note,  or  bill  of  exchange  is  taken  as  payment,  and  as  an 
extinguishment  of  the  debt,  it  will  not  be  contended  that  the 
admiralty  has  jurisdiction  to  enforce  the  payment  of  the  debt 
in  its  new  form.     Ramsey  v.  Allegre,  12  Wheat.  611. 

In  the  cases  of  The  Hope,  3  Rob.  Ad.  R.  215,  and  TAe  Tre- 
lawnet/j  4  Id.  223,  after  the  property  was  saved  from  the  peril,  it 
was  redelivered  by  the  salvor  to  the  owners,  and  a  libel  was 
brought  against  them  personally  for  the  reward.  The  whole 
question  of  salvage  was  therefore  open  and  put  in  issue. 
[•  480]  But  in  this  case  that  question  has  been  *  already  settled 
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If  it  had  been  decided  by  a  regular  decree  of  a  court  of  ad- 
miralty by  which  a  specific  sum  were  awarded  to  the  libellant, 
this  court  could  have  taken  cognizance  of  the  case,  because  a 
court  of  admiralty  has  jurisdiction  to  carry  into  execution  the 
decree  of  another  court  of  admiralty.  2  Brotan  Oiv,  and  Ad. 
Law,  120;  Penhallow  v.  Doane*s  Administrator,  3  Dall.  54; 
Jennings  v.  Carson,  4  Cranch,  2.  Whether  this  court  has 
authority  to  carry  into  execution  an  award  of  arbitrators,  in  a 
matter  peculiarly  of  admiralty  and  maritime  jurisdiction,  it  is 
not  necessary  to  decide  in  this  case,  because  it  presents  another 
ground  upon  which  I  think  the  jurisdiction  of  the  court  is  free 
from  doubt.  The  libellant  in  this  case  does  not  demand  a 
specific  sum  which  the  master  is  alleged  to  have  received  to 
his  use;  he  claims  generally  an  unliquidated  sum  as  a  reward 
for  his  services  as  a  salvor,  the  amount  to  be  ascertained  by  a 
decree  of  the  court.  The  lifiel  is  founded,  therefore,  strictly 
upon  the  maritime  service,  a  consideration  over  Vhich  the 
court  has  an  undisputed  jurisdiction.  The  question  at  issue 
is,  whether  he  performed  such  services  as  entitle  him  to  a 
reward  as  a  salvor  or  not. 

The  sum  in  controversy  in  this  case  is  inconsiderable,  and  it 
is  understood  to  be  contested  by  the  master  of  the  salvor  ship, 
or  rather  by  the  owners,  although  the  suit  is  nominally  against 
the  master,  more  on  account  of  the  principles  which  it  is  sup- 
posed to  involve  than  the  amount  in  controversy. 

In  the  first  place  it  is  questioned,  whether  this  be  properly  a 
case  of  salvage,  within  the  proper  import  of  the  term,  as  it  is 
understood  in  maritime  jurisprudence.  At  the  time  when  the 
master  of  the  Frances  Ellen  was  called  upon  to  perform  the 
service,  the  Centurion  was  lying  aground  upon  a  sand-bank, 
on  the  shore,  in  a  state  of  utter  helplessness.  He  proceeded, 
with  his  vessel  and  crew  to  the  place,  and  found  her  in  this 
situation,  and  after  some  time  spent,  for  the  precise  time  does 
not  appear,  in  taking  out  part  of  her  cargo  and  transferring 
it  to   the   Frances   Ellen,  they  succeeded  in  lightening   her 
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80  much  that  she  was  got  off  the  sand  and  floated. 
[•  481]  •  They  then  took  her  in  tow,  and  carried  her  to  Ma- 

tanzas.  It  does  not  appear  that  this  business  of  sav- 
ing the  wreck  was  attended  with  any  peculiar  danger,  but 
this  was  solely  owing  to  the  favorable  state  of  the  weather. 
Had  the  weather  changed  and  become  tempestuous,  the  peril 
might  harve  been  very  great,  not  only  to  the  salvor  vessel,  bat 
to  all  who  were  engaged  in  the  enterprise.  This  was  a  risk 
which  the  salvors  took  upon  themselves.  After  the  arrival  at 
Matanzas,  the  claim  for  compensation  or  reward  was  sub- 
mitted to  arbiters.  They  manifestly  treated  it  as  a  case  of 
salvage  in  the  strictest  sense  of  the  word,  for  they  awarded  not 
a  specific  sum  as  a  quantum  meruit  for  the  service,  but  a  cer- 
tain proportion  of  the  property  saved.  It  is  true  that  if  a 
specific  sum  had  been  awarded,  this  would  not  at  all  have 
affected  the  character  of  the  case,  for  it  is  not  uncommon  for 
courts  to  decree  a  compensation  in  that  form.  But  the  form 
of  the  award  is  referred  to,  as  showing  that  the  arbiters  con- 
sidered the  case  as  one  clearly  of  salvage,  and  not  of  affreight- 
ment, as  is  now  pretended. 

After  all  this  has  been  done,  a  direct  decision  having  been 
made  upon  this  question  by  a  tribunal  of  the  parties'  own 
choosing,  and  the  master  and  owners  having  received  the  sum 
awarded,  it  is,  to  say  the  least,  extremely  doubtful  whether  the 
question  can  be  brought  into  controversy  in  this  collateral 
way,  in  a  case  in  which  the  libellant  is  claiming  his  share  of 
the  reward.  But  if  the  question  were  open  to  be  contested 
by  the  master,  I  have  no  doubt  that  the  case  is,  both  upon 
principle  and  authority,  clearly  a  case  of  salvage  in  the  strict- 
est sense  of  the  word.  The  cases,  in  which  doubts  have 
arisen  of  this  kind,  are  those  in  which  the  service  has  been 
performed  by  pilots,  or  by  the  crew  of  the  vessel  lost;  persons 
who  were  in  the  employment  and  pay  of  the  owners,  and 
bound  by  their  relation  to  the  vessel  to  contribute  their  aid 
in   saving  her.     Such  persons  are  ordinarily  excluded  from 
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claiming  as  salvors;  and  they  are  allowed  a  reward  in  that 
character  only  in  peculiar  cases,  as  those  of  extraordinary 
peril  or  gallantry,  or  when  their  exertions  pass  beyond  the 
limits  of  duty  properly  required  by  law.  The  Joseph 
Harvey,  I  Rob.  •306;  Le  Tigre,3  Wash.  C.  C.  R.  [•482] 
170 ;  Hjbart  v.  Drogan,  10  Peters,  121 ;  The  Blaireau, 
2  Cranch,  268 ;  The  Two  Catherines,  2  Mason,  319.  But  the 
salvors  in  this  case  were  volunteers  and  were  bound  by  no 
obligations  to  the  Centurion.  In  all  such  cases,  where  ser- 
vices are  rendered  in  saving  property  which  is  in  danger  of 
being  lost  on  #ie  high  seas,  or  when  wrecked,  or  stranded  on 
the  shore,  it  is,  in  the  sense  of  the  maritime  law,  a  salvage 
service.  The  EmvlovSy  1  Sumner,  R.  207,  and  it  is  quite  im- 
material whether  the  salvors  accidentally  fall  in  with  the 
wreck,  and  volunteer  their  services,  or  are  called  upon  by  the 
owners,  or  persons  interested  in  the  wreck,  to  aid  in  saving  it. 
It  is  the  place  where  the  property  is  situated,  and  the  circum- 
stances of  exposure  and  peril  in  which  it  is  found,  that  deter- 
mine the  question  whether  it  is  a  case  of  salvage  or  not. 

But  whether  this  case  is  considered  as  one  of  salvage  or 
otherwise,  the  right  of  the  libellant  to  maintain  this  libel 
would  not  be  materially  affected.  He  contracted  to  perform  a 
particular  voyage.  The  master  had  no  right  under  this  con- 
tract to  charige  the  voyage  for  another,  nor  to  add  to4t  an  in- 
termediate voyage,  unless  it  was  authorized  by  some  usage  of 
trade.  He  certainly  had  no  authority  under  the  contract,  to 
require  the  libellant  to  proceed  upon  a  wrecking  enterprise. 
To  such  an  order  he  might  say  non  in  hcecfasdera  veni.  If  he 
consented  to  go,  he  would  be  justly  entitled  to  an  extra  com- 
pensation, as  well  upon  the  ground  that  it  was  a  service  of 
peculiar  hazard,  as  upon  the  general  principles  which  govern 
maritime  courts  in  the  distribution  of  salvage.  And  in  fact 
such  a  reward  was  expressly  promised  by  the  master  in  this 
case.  I  do  not  mean  to  say  when  a  vessel  in  the  course  of  her 
voyage  falls  in  with  a  wreck,  and  the  master  thinks  proper  to 
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make  an  attempt  to  save  it,  that  the  seamen  are  not  bound  to 
obey  him ;  on  the  contrary,  I  hold  that  they  are.  The  customs 
and  usages  of  the  sea,  silently  assented  to  by  the  whole  mari- 
time world,  appear  to  authorize  the  master  in  such  cases  to 
employ  his   vessel    and    drew  in   rescuing  from   destruction 

property  thus  exposed.  The  Boston  and  cargo^  1  Sum- 
[•  483]  ner,  *  R.  336.     It  is  an  authority  that  is  allowed  in 

the  general  interest  of  commerce ;  and  the  invariable 
custom  of  courts  of  maritime  jurisdiction  is  to  remunerate 
and  encourage  such  services  by  a  liberal  and  generous  reward. 
But  though  the  authority  for  engaging  in  suph  enterprises 
rests  solely  in  the  discretion  of  the  master,  yet  he  is  considered 
as  acting  not  for  himself  alone,  but  for  the  common  benefit  of 
all  who  participate  in  the  rifk.  In  the  distribution  of  the  sal- 
vage, the  owners  are  compensated  for  the  use  of  their  vessel, 
and  the  crew  for  their  share  of  the  peril  and  labor.  It  is  a 
service  which  is  not  contemplated  in  the  contract  with  the 
crew,  and  which  they  are  not  by  the  terms  of  the  contract 
bound  to  perform,  but  it  is  a  duty  imposed  by  the  policy  of 
the  law,  and  the  law  compensates  them  for  it  by  a  liberal 
reward.  In  the  present  casb,  as  the  service  in  which  their  ves- 
sel was  employed  was  not  embraced  within  the  contract  with 
the  crew,  and  was  one  which  might  have  been  attended  with 
great  poril,  I  am  clear  that  the  crew  was  entitled  to  a  specific 
compensation  beyond  the  rate  of  their  wages  for  the  time. 
The  master  himself  so  understood  it  at  the  time,  for  he 
promised  the  crew  a  share  of  the  salvage  as  an  inducement  for 
them  to  engage  in  it 

Another  ground  of  defence,  particularly  relied  upon  in  the 
answer,  is  that  the  libellant  actually  performed  no  part  of  the 
service  in  saving  tWs  property;  that  he  was  never  on  board  the 
Centurion;  that  he  performed  no  part  of  the  labor  in  removing 
her  cargo  to  the  Frances  Ellen  ;  but  was  employed  during  the 
whole  time  in  his  ordinary  duty  of  cook  and  steward.  This 
is  the  precise  objection  that  was  made  to  the  claim  of  part  of 
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the  crew  of  the  salvor  ship  in  the  case  of  The  Baltimore^  2 
-Dodson,  132.  Sir  William  Scott,  in  that  case,  said,  "  with 
respect  to  the  conteat  which  exists  between  those  who  went 
on  board  the  Baltimore  and  became  the  immediate  instra- 
metits  of  preserving  her,  and  those  who  remained  on  board 
their  own  ship,  I  confess  I  can  see  no  ground  for  making  a 
distinction  between  them,  and  consider  it  but  fair  to  hold  that 
they  are  all  equally  entitled  to  be  rewarded.  All  of 
them,  •it  is  true,  did  not  go  on  board  the  Baltimore,  [*484] 
but  they  were  all,  with  one  exception,  ready  to  do  so ; 
and  a  selection  of  a  part  of  them  became  necessary,  which 
was  accordingly  made,  and  I  have  no  doubt  properly,  by  their 
commander.  As  all  concurred  in  their  readiness  to  go,  they 
are  all  equally  deserving  of  reward."  The  man  who  refused 
to  go  on  board  the  Baltimore  was  of  course  excluded  from  all 
share  in  the  salvage,  but  all  who  are  willing  to  share  in  the 
labor  were  held  equally  entitled,  and  it  appears  to  me  for  rea- 
sons perfectly  satisfactory.  It  was  necessary  for  some  to 
remain  onl)oard  the  salvor  ship,  and  the  master  selected  such 
as  he  thought  proper  to  go  out  of  her  to  save  the  wreck.  The 
same  observations  apply  to  the  present  case.  The  master  pro- 
posed to  the  crew  to  go  on  this  enterprise,  to  which  they 
agreed,  and  when  they  arrived  at  the  wreck  he  selected  such 
as  bethought  proper  to  engage  in  the  immediate  agency  of 
transferring  the  cargo  of  the  Centurion  to  the  Frances  Ellen. 
The  libellant  was  as  ready  as  the  rest  of  the  crew  to  embark 
in  the  enterprise ;  nor  does  it  appear  that  he  refused  to  perform 
any  duty  that  was  required  of  him.  It  was  the  choice  of  the 
master  that  he  should  remain  on  board  the  Frances  Ellen,  and 
if  he  had  not,  prudence,  I  presume,  would^  have  required  that 
another  man  should. 

It  is  alleged  as  a  third  objection  to  the  libellant's  maintain- 
ing this  suit,  that  he  "  conducted  himself  on  board  the  said 
Frances  Ellen  in  a  disorderly  and  disobedient  manner,  refus- 
ing to  perform  his  duty,  threatening  to  poison  the  crew,  break- 
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iiig  and  destroying  property,  and  finally  wholly  refusing  to 
return  in  said  Frances  Ellen,  so  that  this  respondent  was  com- 
pelled to  discharge  him  on  account  of  his  misconduct  as- afore- 
said. These  are,  without  doubt,  grave  charges,  and  if  they 
could  apply  to  affect  the  claim  set  up  in  this  case,  would 
deserve  to  be  carefully  considered.  But  none  of  this  dis- 
orderly conduct  is  charged  as  having  occurred  while  they  were 
engaged  in  the  business  of  the  salvage.  Now  without  advert- 
ing to  the  insufficiency  of  the  proof  with  respect  to  most  of 
the  charges,  my  opinion  is,  that  the  misconduct  of  the 
[•  485]  libellant  *  in  the  course  of  the  voyage,  if  proved,  can- 
not be  resorted  to  as  a  reason  for  forfeiting  his  claim 
for  salvage,  when  no  misconduct  is  proved  during  the  time 
they  were  employed  in  this  service.  This  was  an  enterprise 
apart  from  the  voyage  for  which  he  shipped,  and  his  previous 
oflbnces,  although  they  might  affect  his  claim  for  wages,  can- 
not be  imported  into  this  new  and  distinct  enterprise,  though 
springing  up  in  the  course  of  the  voyage,  to  impair  his  claim 
for  a  share  in  the  reward. 

Upon  the  whole  I  can  see  no  legal  ground  upon  which  the 
libellant  can  be  excluded  from  the  claim  set  up  in  this  libel ; 
no  evidence  has  been  introduced  which  goes  to  distinguish  the 
merits  of  one  man  from  another.  The  service  does  not  appear 
to  have  been  attended  with  any  peculiar  danger,  nor  tft  have 
afforded  occasion  for  ^he  display  of  extraordinary  gallantry. 
The  libellant  remained  on  board  the  Frances  Ellen.  This  was 
of  course  by  order  of  the  master.  No  evidence  is  offered  to 
show  that,  during  the  period  employed  in  saving  the  wreck 
and  bringing  her  into  port,  he  declined  any  duty  which  was  re- 
quired of  him.  As  I  see  no  reason  for  making  a  distinction 
between  this  man  and  the  rest  of  the  crew,  I  shall  allow  him 
the  same  sum  which  the  master  allowed  to  the  others  with 
costs. 

Decree  of  seventeen  dollars  and  costs. 


MAINE,  1839.  499 


The  Dawn. 


The  Dawn,  —  Lee,  master. 

The  Act  of  Congress  of  February,  1803,  eh.  62,  allowing  two  months  extra 
wages  to  the  crew,  upon  the  sale  of  the  vessel  and  their  dischai^e  in  a  for- 
eign country,  applies  only  to  the  case  of  a  voluntary  sale  of  a  vessel,  and 
not  when  the  sale  is  rendered  necessary  by  shipwreck. 

If  the  vessel  is  sold  in  consequence  of  a  disaster  at  sea,  the  owners  will  not 
be  exempted  from  the  payment  of  the  extra  wages,  if  the  vessel  can  be  re- 
paired at  a  reasonable  expense  and  in  a  reasonable  time,  and  the  burden  of 
proof,  to  show  that  she  coald  not  so  be  repaired,  is  upon  the  owners. 

•  February  21, 1839.  —  This  was  a  suit  for  subtrac-  [•486] 
tion  of  wages.  The  libellant  shipped  as  mate  for  a 
voyage  from  Boston  to  Turks  Island,  and  back  to  her  port  of 
discharge  in  the  United  States,  for  wages  at  the  rate  of 
twenty-five  dollars  a  month.  The  brig  sailed  December  4, 
1836,  and  when  four  days  out  met  with  heavy  gales,  by  which 
she  was  much  injured  in  her  spars  and  rigging,  and  strained 
in  her  hull.  The  ballast  was  shifted,  the  pump-well  broken, 
and  the  pump  forced  up  three  feet  and  a  half,  so  as  to  render 
it  impracticable  to  keep  her  clear  of  water.  On  the  16th  of 
the  month,  being  in  latitude  32°,  the  vessel  being  in  a  crippled 
state,  with  only  four  sails  remaining,  and  those  old  and  dam- 
aged by  the  gale,  and  several  of  her  spars  lost,  the  master 
abandoned  all  hope  of  reaching  his  port  of  destination,  and 
for  the  safety  of  the  lives  of  the  crew  bore  up  for  Bermuda, 
and  on  the  28th  arrived  at  the  port  of  Hamilton.  Here  a  sur- 
vey was  called,  and  after  an  examination  of  the  brig  shfe  was 
^pronounced  unseaworthy,  and  in  consequence  of  her  age  and 
disabled  condition  not  worth  repairing.  She  was  accordingly 
sold  and  the  crew  discharged.  The  libellant  was  paid  his 
wages  up  to  the  time  of  his  discharge. 
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The  cause  was  argued  by  C.  S.  Daveis,  for  the  libellant, 
and  T.  A,  Deblois,  for  the  respondent    * 

Ware,  District  Judge. 

The  facts  in  this  case  are  not  controverted.  They  appear 
in  the  pleadings,  in  the  protest  of  the  master  and  arew,and  in 
the  report  of  the  surveyors.  Two  questions  have  been  raised, 
and  have  been  very  fully  and  ably  discussed  at  the  bar ;  first, 
whether  the  libellant  is  entitled  to  two  months  extra  pay  under 
the  Act  of  Congress  of  February,  1803,  ch.  62,  sect  3 ;  and 
secondly,  if  the  case  is  not  within  the  purview  of  the  act, 
whether,  by  the  general  principles  of  the  maritime  law,  he  can 
claim  any  thing  beyond  the  full  amount  of  his  monthly 
wages  up  to  the  time  of  his  actual  discharge. 

In  the  first  place  it  may  be  proper  to  advert  to  one 
[•487]  ground  of  •defence  insisted  upon  at  the  argument, 
which,  if  well  founded,  it  is  contended,  at  once  with- 
draws the  case  from  the  operation  of  the  statute.  It  is  this, 
that  the  sale  was  made  by  order  of  law,  and  not  by  the  au- 
thority of  the  master ;  and  consequently  neither  he  nor  the 
owners  can  be  held  responsible  for  any  of  the  legal  conse- 
quences attached  to  a  sale  under  such  circumstances.  In 
what  light  the  case  might  have  been  considered  if  the  master 
had  applied  to  a  court  of  admiralty  for  a  survey,  and  the 
court  had,  on  the  coming  in  of  the  report  of  the  surveyors,  by 
a  regular  decree  pronounced  her  unworthy  of  repairs  and 
ordered  her  to  be  sold  for  the  benefit  of  all  who  had  an  inters 
est  in  her,  it  is  not  necessary  in  this  case  to  decide.  Sir  Wm. 
Scott  has  on  several  occasions  expressed  an  opinion  in  favor 
of  the  jurisdiction  of  a  court  of  admiralty  to  order  a  sale 
under  such  circumstances  as  are  presented  by  the  present  case. 
The  Gratitudinej  3  Rob.  259 ;  The  Fanny  and  Elmira,  Ed- 
wards, R.  118 ;  The  Warrior,  2  Dods.  288.  But  the  validity 
of  such  sales  is  not  admitted  by  the  courts  of  <;ommon  law  in 
England.     Reid  v.  Darby,  10  East,  143 ;  Morris  v.  Robison^  3 
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Barn,  and  Cress.  196.  In  this  country  the  jurisdiction  of  the 
admiralty  to  order  a  sale  of  the  vessel,  on  the  application  of 
the  master  in  such  cases  of  distress,  has  been  viewed  with 
more  favor,  and  such  a  decree  of  sale  is  vindicated  not  only  as 
a  beneficial,  but  a  rightful  exercise  of  autnority.  The  Tiltofiy  5 
Mason,  Rep.  465,  474;  Janny  v.  The  Columbian  Insurance 
Gompanyy  10  Wheaton,  411.  But  then  the  decree  is  only 
primd  facie  evidence  of  that  necessity  upon  which  it  is 
professed  to  be  founded.  It  is  not  conclusive  on  the  rights 
of  persons  who  are  not  parties  to  the  proceedings.  In  the 
present  case,  however,  no  such  judicial  proceedings  were  insti- 
tuted. The  master  upon  his  arrival  consigned  the  vessel  to 
certain  merchants  of  that  pla(^.  They  applied  to  the  gov- 
ernor of  the  island  for  a  warrant  of  survey,  \vho  appointed 
the  surveyors.  The  surveyors,  after  examining  the  vessel,  re- 
ported the  state  in  which  they  found  her ;  and  there  all  pro- 
ceedings having  the  semblance  of  legal  proceedings 
terminated.  There  was  no  •action  of  any  court,  nor  [•488] 
of  any  of  the  public  authorities  of  the  island  upon 
the  report;  but  after  it  was  made  the  sale  was  ordered  by  the 
consignees.  All  the  authority  they  had  was  derived  from  the 
master,  and  their  acts  must  be  considered  as  his.  The  sale 
therefore  can  be  viewed  in  no  other  light,  than  as  having  been 
made  by  the  authority  of  the  master. 

The  act  of  Congress  provides,  that  "  whenever  any  ship  or 
vessel,  belonging  to  a  citizen  of  the  United  States,  shall  be 
sold  in  a  foreign  country  and  her  company  discharged,  or 
when  any  seaman  or  mariner,  a  citizen  of  the  United  States, 
shall  with  his  own  consent  be  discharged  in  a  foreign  country, 
it  shall  be  the  duty  of  the  master  to  produce  to  the  consul,  &c., 
the  list  of  his  ship's  company  and  pay  to  such  consul,  &c.,for 
every  such  mariner  so  discharged,  being  designated  on  such 
list  as  a  citizen  of  the  United  States,  three  months  pay  over 
and  above  the  wages  which  may  then  be  due  to  such  mariner 
or  seaman ;  two  thirds  of  which  to  be  paid  by  such  consul,  &c., 
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construction,  that  it  applies  only  to  the  case  of  a  voluntary 
sale  of  the  vessel,  is  the  one  which  was  given  to  the  statute  by 
the  circuit  court  in  the  case  of  The  Saratoga^  1  Gall.  181. 
The  act  also  may  probably  apply  to  cases  where  the  original 
object  of  the  voyage  is  a  sale  of  the  vessel  in  a  foreign  port. 
But  that  aspect  of  the  law  does  not  present  itself  in  the 
present  case. 

The  same  remarks  will  apply  with  the  same  force  to  the 
other  branch  of  the  statute,  which  was  relied  upon  at  the 
argument,  the  discharge  of  the  seaman  with  his  own  consent. 
To  come  within  the  act  it  must  be  a  discharge  by  the  volun- 
tary act  of  the  master,  and  not  a  mere  separation  from  the  ves- 
sel by  the  unavoidable  breaking  up  of  the  voyage  by  misfor- 
tune. Indeed  a  seaman  cannot  in  propriety  of  language  be 
^aidtobe  discharged  by  the  master,  when  the  master  himself  is 
dispossessed  of  the  vessel,  and  the  whole  enterprise  is  brought 
to  a  violent  end,  by  an  accident  of  major  force.  A  discharge 
imports,  in  the  natural  and  ordinary  meaning  of  the  word,  a 
voluntary  act  on  the  part  of  the  master. 

If  this  be  the  true  construction  of  the  act,  the  question 
whether  the  libellant  can  maintain  a  claim  for  the  two  • 

months  wages  depends  •on  the  fact  whetherthis  was  [•490] 
a  voluntary  sale  on  the  part  of  the  master,  or  a  sale 
rendered  necessary  by  inevitable  accident;  in  other  words 
whethier  the  injuries,  which  the  vessfl  sustained  from  the  vio- 
lence of  the  weather,  were  such  that  she  was  incapable  of 
being  repaired  and  proceeding  on  her  voyage,  or  incapable  of 
being  thus  repaired  without  so  much  expense  and  delay  as  to 
render  it  clearly  for  the  interest  of  those  who  were  to  bear  the 
loss  to  dispose  of  the  vessel  as  a  wreck  where  she  was,  rather 
than  attempt  to  refit  her  and  continue  the  voyage.  It  is 
indeed  physically  possible  to  repair  a  vessel  when  nothing 
remains  of  her  but  the  keel.  When  we  speak  of  the  impos- 
sibility of  repairing  her,  nothing  more,  there/ore,  is  meant, 
than  that  she  was  in  such  a  damaged  and  destitute  condition 
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that  she  was  not  worth  repairing.     The  law  is  not  so  unrea- 
sonable as  to  require  the  owners,  for  the  purpose  of  fulfilling 
their  contract  with  the  crew,  to  rebuild  the  ship  at  a  ruinous 
sacrifice,  njerely  because  there  is  a  physical  possibility  of  doing 
it.     But  if  the  damage  is  not  of  so  grave  a  character,  but  that 
she  may  well  be  repaired  within  a  reasonable  time,  and  at  a 
reasonable  expense,  the  case  will  not  be  withdrawn  from  the 
statute  because  the  owner,  or  master,  happens  to  meet  with  an 
opportunity  of  disposing  of  the  vessel  on  advantageous  ^erms, 
and  making  a  better  speculation  by  the  sale  than  by  repairing 
and  continuing  the  voyage.   This  was  the  case  of  The  JuniaiOj 
Gilpin's  R.  193,  and  the  court  ruled  that  there  was  nothing  in 
the  facts  of  the  case,  although  the  protest  of  a  shipwreck  was 
set  up  in  the  defence,  that  took  from  the  act  the  character  of  a 
voluntary  discharge.     And  this  question  of  eventual  loss  upon 
repairing  and  proceeding  on  the  voyage  is,  I  apprehend,  to  be 
viewed  in  relation  to  the  party  who  is  ultimately  to  bear  it   If 
the  owner  is  highly  insured  he  may  think  it  for  his  interest  to 
abandon  and  sell  the  vessel,  and  convert  a  partial  into  a  total 
loss,  when  if  he  were  uninsured   he  might  find  bis  interest 
would  be  best  served  by  repairing  her  and  proceeding  on, the 
voyage.     In  such'a  case  it  appears  to  me  that  if  the  owner,  or 
the  master  for  him,  chooses  to  sell  as  the"  easiest  way 
[•  491]  of  extricating  *  him  from  the  disaster  by  shifting  the 
loss  or  a  part  of  it  upon  the  under^nriters,  it  must  be 
considered  as  a  voluntary  sale,  and  the  seamen  entitled  to 
their  two  months  wages.     These  are  calculations  in  which 
the  interests  the  seamen  have,  in  prosecuting  the  voyage  and 
earning  their  wages,  are  not  taken  into  the   account.     The 
master  looks  solely  to  the  interests  of  the  owner. 

Now  the  embarrassing  part  of  this  case  is  that  the  evidence 
leaves  the  matter,  to  say  the  leasts  somewhat  uncertain  whether 
the  brig  was  abandoned  because  the  injuries  were  so  consider- 
able that  she  was  not  under  any  circumstances  worth  repair- 
ing, or   only   not  worth   repairing  for  the  owner  who  was 
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insured,  as  appears  from  the  statement,  which  has  been  ad- 
mitted in  ^idence,  to  the  amount  of  four  fifths  of  the  value 
on  the  brig,  and  on  the  cargo ;  within  a  few  dollars  of  its  full 
value.  All  the  evidence  we  have  is  the  report  of  the  surveyors, 
unattended  by  any  explanation  beyond  what  appears  upon 
the  face  of  the  report.  These  surveys  when  made  in  the  most 
formal  manner,  under  an  order  of  a  court  of  admiralty,  are 
never  conclusive  on  the  rights  of  third  persops ;  The  Tilton^  5 
Mason,  465 ;  and  for  many  purposes  are  entirely  inadmissible 
as  evidence,  as  in  a  suit  on  the  policy  between  the  insurer  and 
insured.  Dorr  v.  The  Pacific  Ins.  Co,  7  Wheaton,  611.  It  is 
I  think  admissible  for  the  purposes  of  this  case,  but  it  is  at 
best  only  primd  facie  evidence,  and  not  perhaps  of  the  most 
stringent  character,  even  as  primd  facie  proof.  The  survey  is 
entirely  an  ex  parte  proceeding  procured  at  the  instance  of  the 
master.  The  surveyors  are  subjected  to  no  cross-examination 
of  an  adverse  party,  and  it  is  not  perhaps  presuming  too  much 
to  suppose  that  their  reports  may  often  receive  the  coloring 
favorable  to  the  known  or  supposed  wishes  and  interests  of  a 
party  who  employs  them.  The  report  states  the  loss  which 
the  brig  sustained  in  her  masts,  spars,  and  rigging,  together 
with  certain  injuries  to  her  hull.  It  is  obvious  that  there  can 
be  no  difficulty  in  supplying  the  loss  of  spars  and  rigging. 
The  injuries  to  the  hull,  which  the  report  enumerates,  are  that 
the  water-ways  abreast  of  the  mainmast,  on  both 
sides,  •  were  much  strained.  The  cabin  work  showed  [^492] 
appearances  of  her  having  strained  and  worked  aft ;  in 
the  hold,  the  thick  streak  above  the  lower  beams,  on  the  star- 
board side,  was  found  rent  and  split  to  the  extent  of  about 
twelve  feet  in  length,  and  in  one  place  nearly  broken  across ; 
the  cross  break  three  of  the  surveyors  thought  was  new,  but 
the  rent  was  an  old  one,  though  it  had  been  well  secured  by 
fastening.  On  the  outside  of  the  vessel  one  of  the  bolts,  which 
fastened  the  knee  opposite,  had  worked  loose ;  about  the  stern 
she  seemed  to  have  strained  greatly,  particularly  that  part  of 
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the  stern-post  by  the  upper  brace,  and  there  appeared  to  be 
considerable  water  in  the  hold ;  but  the  surveyors  cdlUd  nottiy 
the  pumps  in  consequence  of  the  ballast  having  shifted  and 
forced  one  of  them  up.  The  report  concludes  by  saying  that, 
"  upon  maturely  weighing  the  general  condition  of  the  brig, 
the  great  extent  of  her  distress  in  masts,  spars,  sails,  and  rig- 
ging, but  looking  particularly  to  the  disabled  state  of  her  hull 
about  the  stern,  a]!  these  circumstances,  coupled  with  the  age 
of  the  vessel,  decide  us  in  our  opinion  that  she  is  unworthy  of 
repair  and  refitting  fcJr  the  sea." 

From  the  guarded  and  general  terms  in  which  the  surveyors 
have  expressed  their  conclusion,  it  seems  to  have  been  some* 
thing  of  a  balanced  question  in  their  minds  whether  the  brig 
ought  to  have  been  repaired  or  not ;  and  from  the  particular 
description  of  the  injuries  to  the  hull,  given  in  the  report,  con- 
nected with  the  fact  that  the  brig  kept  at  sea  twenty  days  after 
the  principal  damage  was  received,  that  is,  from  the  3d  to  the 
28th  of  December,  without  any*extraordinary  danger,  it  ap- 
pears to  me  that  a  court  must  find  a  great  deal  of  difficulty  in 
saying  upon  the  facts  which  appear  in  the  report  alone,  unaided 
in  its  judgment  by  any  further  elucidation  of  the  matter,  that 
this  was  a  case  of  such  extensive  damage  to  the  vessel,  that 
the  interest  of  all  who  were  concerned  in  the  loss  required  that 
she  shoulii  be  abandoned  and  sold  as  a  wreck ;  or  that  such  a 
clear  case  of  necessity  is  made  out  for  breaking  up  the  voy- 
age as  to  take  from  the  sale  the  character  of  a  volun- 
[•  493]  tary  act  on  *  the  part  of  the  master.  That  the  sale 
was  a  determination  favorable  to  the  interest  of  the 
owner,  largely  insured  as  he  was,  is  highly  probable.  His  ves- 
sel had  encountered  a  disaster  from  which  he  could  not  escape 
without  loss,  and  the  lightest  loss  for  him  would  in  all  prob- 
ability be  to  abandon  the  voyage  and  call  upon  the  under- 
writers to  pay  the  insurance.  They  had  taken  the  risk  and 
been  paid  for  it.  Nor  do  I  mean  to  intimate  an  opinion  that 
there  was  any  thing  unfair  or  improper  in  the  sale  as  between 
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the  owner  and  insurers.  That  cause  is  not  before  me ;  and 
their  rights  are  to  be  decided  by  the  law  of  the  contract  be- 
tween them. 

But  in  that  determination  the  interests  and  rights  of  other 
parties  were  involved.  The  owner  had  contracted  with  the 
crew  to  perform  the  voyage  and  to  pay  them  their  wages. 
They  had  bound  themselves  to  render  their  services ;  and  in 
opposition  to  the  general  maxim  of  the  law  applicable  to  all 
other  contracts  faciendi,  to  do  any  particular  thing,  that  is,  that 
no  one  can  be  compelled  peremptorily  to  do  a  specific  act, 
nemo  cogi  potest  prcecisS  ad  factum^  the  precise  performance  of 
the  contract  on  their  part  might  be  enforced  by  stripes,  chains, 
and  imprisonment  Poth.  Contrats  Maritimes,  No.  183.  The 
owner  became  equally  bound  to  give  them  the  employment 
and  pay  the  stipulated  price ;  but  a  failure  on  his  part  in  per- 
forming the  obligation  of  the  contract  merely  resolved  itself  as 
in  other  cases  into  an  action  for  damages.  If  he  voluntarily 
and  without  necessity  abandons  the  voyage,  and  puts  an  end 
to  the  contract  before  it  is  executed,  and  thus  prevents  them 
from  earning  wages,  he  renders  himself,  on  the  common  prin- 
ciples of  the  contract  of  hiring,  responsible  for  damages.  The 
rule  of  the  civil  law  in  such  cases  is,  that  the  laborer  is  enti- 
tled to  the  full  compensation  which  would  be  due  for  the  per- 
formance of  the  entire  contract,  Diff.  19,  2,  38,  unless  he  has 
had  an  opportunity  of  earning  wages  in  another  employment. 
Diff.  19,  2, 19,  §  9.  It  is  a  general  principle  applicable  to  the 
contract  of  hiring,  that  when  it  is  owing  to  the  hirer  himself 
that  he  has  not  had  the  enjoyment  of  the  thing  or  the 
benefit  of  the  contract,  the  whole  hire  is  due.  *  In  the  [^494] 
contract  for  the  hire  of  labor  or  service,  the  rigor  of  the 
principle  is  tempered  in  favor  of  the  employer,  by  deducting 
the  wages  which  the  laborer  may  or  might  have  earned  during 
the  time  in  other  employments.  Pothier^  Contrats  de  Louaffe, 
Nos.  142,  173;  Contrats  Maritimes,  No.  198;  Domat^  liv.  1, 
tit  4,  sect  9,  no.  6. 
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The  maritime  law,  as  it  is  administered  in  this  country,  in 
case  of  the  discharge  of  a  seaman  before  the  termination  of 
the  contract,  without  a  valid  cause,  nearly  agrees  with  the 
doctrine  of  the  civil  law.  The  right  of  the  seaman  is  resolved 
into  an  action  of  damages ;  and  the  general  rule  of  damages 
is,  that  the  seaman  shall  be  placed  in  as  good  a  condition  as 
if  the  contract  had  been  performed.  Emerson  v.  Bowland,  1 
Mason,  4o.  But  when  the  contract  is  dissolved  by  the  owner, 
by  the  sale  of  the  vessel  and  a  breaking  up  of  the  voyage  in 
a  foreign  port,  the  statute  comes  in  and  fixes  the  amount  of 
damage  by  an  arbitrary  rule,  allowing  two  months  additional 
wages.  Upon  the  general  principles  of  the  contract  of  hiring, 
the  hirer  is  not  responsible  when  the  performance  of  the  con- 
tract on  his  part  is  rendered  impossible  by  an  accident  of 
major  force ;  for  no  one  is  responsible  for  fortuitous  events, 
unless  he  takes  these  risks  upon  himself  by  the  express  terms 
of  the  contract  The  construction  which  has  been  put  upon 
the  statute  is  in  this  particular'conformable  to  the  general  rule 
of  law ;  it  is  that  the  statute  does  not  extend  to  a  case  where 
the  sale  of  the  vessel  is  rendered  necessary  by  such  an  accident, 
and,  of  course  in  such  a  case  the  statute  damages  are  not  due. 
But  when  a  party  would  exempt  himself  from  the  obligations 
of  his  contract  by  alleging  an  accident  of  major  fotce,  the  onu3 
probandi  lies  upon  him  to  prove  the  necessity  which  consti- 
tutes his  excuse.  This  is  the  general  rule ;  and  the  reason  of 
the  rule  applies  as  strongly  when  'the  statute  damages  are 
claimpd  as  when  the  claim  is  for  damages  under  the  general 
law  of  the  contract. 

Whatever  view  we  take  of  the  case,  then,  we  are  brought 
back  to  this  embarrassing  difficulty,  the  imperfect 
[•495]  state  of  the  evidence  on  •this  essential  point,  whether 
the  damage  sustained  by  the  vessel  was  so  consider- 
able that  the  interest  of  all  concerned  required  that  the  voy- 
age should  be  broken  up,  and  the  vessel  abandoned  and  sold 
as  a  wreck.     If  within  a  reasonable  time,  and  at  a  reasonable 
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expense  she  might  have  been  repaired  and  fitted  to  proceed 
upon  the  voyage,  then  ray  opinion  is  that  it  must  be  consid- 
ered as  a  voluntary  sale  on  the  part  of  the  master,  and  the 
extra  wages  are  due.  The  case  of  The  JtmiatOj  is  a  direct  au- 
thority to  this  point.  The  language  of  the  statute  Is  general. 
When  a  vessel  is  sold  in  a  foreign  country  the  extra  wages 
shall  be  paid ;  %nd  if  the  owner  would  exempt  himself  from 
the  payment,  he  must  stiow  that  the  sale  is  within  the  excep- 
tion, that  it  was  a  sale  rendered  necessary  by  unavoidable  ac- 
cident As  satisfactory  proof  of  this  fact  is  not  produced,  the 
consequences  must  rest  with  that  party  upon  whom  the  legal 
obligation  is  imposed  of  producing  it.  After  the  best  consid- 
eration I  have  been  able  to  give  the  case,  I  am  brought  to  the 
conclusion  that  the  wages  are  due. 

This  view  of  the  question  being  decisive  of  the  ca^,  it  be- 
comes unnecessary  to  consider  the  other  point  which  was 
argued  at  the  bar,  whether  in  case  of  a  shipwreck  with  salvage, 
the  crew  can  in  any  case  claim  any  thing,  in  the  nature  of  sal- 
vage, beyond  the  amount  of  wages  due  at  the  time  of  the 
misfortune.  . 


The  David  Pratt. 

Before  the'  defendant  can  be  heard  in  his  defence  or  introduce  evidence  in 
the  cause,  he  must  appear  and  contest  the  suit  either  hy  exceptions  to  the 
libel,  or  by  answering  it  If  he  does  neither,  the  court  will  hear  and  ad- 
judge the  cause  ex  parte  upon  the  evidence  offered  by  the  libellant 

But  when  it  appears  the  defendant  has  neglected  to  put  in  an  answer  through 
ignorance  of  the  practice  of  the  court,  and  is  at  the  time  of  the  hearing 
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absent,  the  court  is  not  precluded  from  receiving  any  evidence  which  his 

counsel  may  offer  as  amicus  curia. 
Each  party  in  the  admiralty  has  a  right  to  require  the  personal  answers  of  the 

other  under  oath  to  any  interrogatories  touching  the  matter  in  issue. 
If  the  defendant  refuses  to  answer  any  interrogatory  propounded  by  order  of 

the  court,  the  charge  in  the  libel  to  which  the  interrogatory  rehitea  will  be 

taken  pro  confe^o. 
The  answers  to  such  special  interrogatories  are  evidence  in  the  cauae,  as  well 

in  favor  as  against  the  party  answering. 
An  acquittance  and  release  under  seal,  executed  by  a  seaman  on  the  payment 

of  his  wages,  does  not  in  the  admiralty  operate  as  an  estoppel,  but  is  treated 

as  a  common  receipt    It  is  prima  facie^  but  not  conclusive  proof  <^  pay- 
ment. 
The  charges  made  on  the  shipping  papers  of  advances  to  the  seamen  in  the 

course  of  the  voyage  are  not  evidence  until  verified  by  the  suppl^tory  oath 

of  the  master. 

[•496]  *  April  10, 1839.  —  This  case  was  formerly  before 
the  court  and  was  argued  on  an  exception  to  the  libel 
in  the  nature  of  a  demurrer.  In  its  original  form  the  libel 
united  a  cause  of  damage  for  an  assault  and  battery  and  im- 
prisonment, with  a  cause  of  subtraction  of  wages.  The 
ground  of  exception  was  that  the  liberwas  multifarious,  em- 
bracing distinct  and  independent  causes  of  action,  which  could 
not  be  united  in  the  same  proceedings.  The  exception  was 
allowed,  and  the  libel  was  amended  by  striking  out  the  allega- 
tion founded  on  the  tort,  and  it  now  stands  as  a  simple  suit  for 
wages.  No  answer  was  made  to  the  amended  libel,  but  on 
motion  of  the  proctor,  who  appeared  for  the  defendant  at  the 
former  hearing,  he  was  allowed  to  intervene  for  the  defence  as 
amicus  curice.  The  shipping  paper  was  produced,  from  which 
it  appeared  that  the  libellant  shipped  at  Wilmington,  in  North 
Carolina,  May  22,  1837,  for  a  voyage  to  St.  Thomas,  and 
thence  to  one  or  two  ports  in  the  West  Indies,  and  thence  to 
her  port  of  discharge  in  the  United  States,  and  thence  to  Port- 
land, for  '^ages  at  the  rate  of  fourteen  dollars  a  month.     The 
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voyage  was  performed  and  the  crew  discharged  August  15th. 
The  libellant-claimed  a  balance  due  of  $27 ;  the  defence  was 
that  the  whole  amount  of  wages  had  been  paid.  The  facts 
are  stated  in  the  opinion  of  the  court. 

Codman  Sp  Fox^  for  the  libellant,  C  S.  Daveis,  for  the  de- 
fendant. 

•  Ware,  District  Judge.  [•  497] 

This  case  has  come  on  to  a  hearing  under  unusual 
circumstances.  Tliough  it  has  been  standing  nearly  a  year 
and  a  half  on  the  docket  since  it  was  heard  upon  the  excep- 
tion, and  the  libel  amended,  no  answer  has  been  put  in  by  the 
defendant  to  the  amended  libel.  According  to  the  regular 
and  established  rules  of  practice  in  the  admiralty,  before  the 
defendant  can  be  heard  in  his  defence,  or  make  use  of  any  of 
his  proofs,  he  must  enter  his  appearance  and  contest  the  suit 
either  by  filing  exceptions  or  answering  the  libel.  For  until 
this  is  done  no  issue  is  formed,  and  the  court  cannot  see  what 
is  in  controversy  between  the  parties.  In  every  court  exercis- 
I  ing  a  contentious  jurisdiction  the  evidence  must  be  confined  to 
the  issue,  or  the  matters  in  dispute.  Each  party  must  lay  the 
foundation  for  the  admission  of  his  proofs  by  suitable  allega- 
tions in  his  pleadings.  The  defendant  having  in  this  case 
neither  excepted  to  the  amended  libel  nor  answered  it,  has  put 
nothing  on  the  record  to  which  his  proof  can  apply. 

And  further,  by  the  practice  of  the  admiralty  each  party  has 
a  right  to  extract  evidence  in  support  of  his  case  from  the 
personal  answers  of  his  advJBrsary.  Besides  the  general 
answer  of  the  defendant  in  which  the  libel  is  contested,  the 
libellant  has  a  right  to  require  him  to  answer  at  the  hearing 
any  special  interrogatories  which  he  may  put  touching  the 
matters  in  issue.  Gierke* s  Praxisyiit  14 ;  2  BrowrCs  Civ.  and 
Ad.  Law^  416 ;  Gammel  v.  Skinner^  1  Gall.  46.  Several  of 
the  printed  rules  of  this  court  are  intended  to  enforce  this 
right    By  the  8th  rule,  if  after  the  return  of  the  warrant  exe- 
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cuted,  the  defendant  does  not  appear,  or,  if  after  appearing  he 
absents  himself,  he  shall  be  deemed  to  be  in  default  and  con- 
tumacy, and  the  court  will  proceed  to  hear  the  cause  ez  parte. 
By  the  20th  rule,  if  the  defendant  refuses  to  answer  such  in- 
terrogatories as  shall  be  propounded  to  him  by  order  6f  the 
court,  the  allegations  in  the  libel  to  which  the  interrogatories 
relate,  and  which  the  libellant  expects  to  support  hy  his 
answers,  shall  be  taken  pro  confesso^  and  the  court  will 
[•498]  hear  and  adjudge  the  cause  exparte^  •unless  the  libel- 
lant elects  to  proceed  by  attachment  to  compel  an 
answer.  Clerke*s  Praxis^  art  24.  This  cause  should,  there- 
fore, according  to  the  ordinary  and  regular  course  of  the  court, 
be  heard  upon  the  evidence  produced  upon  the  part  of  the 
libellant  only.  The  defendant  has  no  legal  standing  in  court. 
He  has  neither  contested  the  libel  affirmatively  nor  negatively ; 
he  has  neither  denied  the  allegations  of  the  libel,  nor  confessed 
and  avoided  them ;  and  has  therefore  laid  no  foundation  for 
the  admission  of  any  evidence. 

But  it  is  suggested  by  the  counsel  who  appeared  for  the  de- 
fendant and  argued  the  exceptions  to  the  libel,  that  he  has  • 
since  that  time  had  no  opportunity  of  communicating  with  his 
client,  that  he  is  most  of  the  time  absent  at  sea,  is  unac- 
quainted with  the  course  of  proceeding  in  this  court,  and  igno- 
rant of  the  necessity  he  is  under  of  putting  in  a  personal 
answer  to  the  libel.  Now  although  the  course  of  the  court  is 
the  law  of  the  court,  I  have  no  doubt  of  its  authority  to  waive 
its  own  rules,  which  are  established  for  promoting  the  cause 
of  justice,  so  far  that  they  shall  not  operate  as  a  surprise  upon 
the  ignorance  of  a  party  and  debar  him  from  making  a  just 
and  conscientious  defence.  If  the  court  cannot  consistently 
with  its  rules  admit  the  counsel  to  intervene  for  the  defence  as 
the  regular  proctor  of  the  defendant,  it  may  so  far  dispense 
with  them  as  to  hear  any  suggestions  he  may  make,  or  receiVe 
any  proper  evidence  he  may  offer  in  the  interest  of  justice  as 
amicus  curice.    But  in  receiving  evidence  in  this  irregular  way 
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it  is  to  be  borne  in  mind  that  the  defendant  has  made  no 
answer  to  the  allegations  in  the  libel,  and  the  libellant  has  had 
no  opportunity  to  try  his  conscience  by  any  interrogatories 
touching  the  matter  complained  of. 

The  evidence  then  which  is  offered  in  support  of  the  defence 
is  a  receipt  and  release  under  seal.  This  instrument,  which  is 
signed  and  sealed  by  all  the  crew,  is  attached  to  the  back^of 
the  shipping  papers  by  wafers  and  is  in  the  following  terms : 
**  We  the  yndersigued  late  mariners  on  board  the  <i 
schooner  called  the  David  *  Pratt,  of  North  Yarmouth,  [*  499] 
on  her  late  voyage  described  on  the  other  side  of  this 
instrument,  and  now  performed  to  this  place  of  payme;it,  do 
each  for  ourselves  with  our  signatures  and  seals  acknowledge 
to  h^ve  received  of  Timothy  Pratt,  agent  or  owner  of  said 
schooner  David  Pratt,  the  full  sum  hereunto  set  against  our 
respective  names,  it  being  in  full  for  our  services  as  wages  on 
board  said  vessel,  and  in  consideration  whereof  and  of  one 
cent  to  each  of  us  paid,  we  have  released  and  do  hereby  release 
and  discharge  forever  the  master,  otficers,  and  owners  of  said 
vessel,  and  each  of  them  of  and  from  all  suits,  claims,  and 
demands  for  assaults  and  battery^  and  imprisanment,  and  every 
other  matter  and  thing  of  whatever  name  or  nature  against 
said  schooner  David  Pratt,  the  master,  owners,  and  ofEcers,  to 
the  day  of  this  date  hereunto  set  against  our  names." 

This  instrument  appears  to  have  been  regularly  executed  by 
the  libellant,  and  the  execution  is  attested  by  a  subscribing 
witness.  No  objection  was  made  to  it,  though  it  could  not 
have  been  received,  if  the  objection  had  been  taken,  without 
calling  the  subscribing  witness.  The  controversy  has  been  upon 
its  effect  and  operation.  It  ia^ without  question  primd  facie 
proof  of  payment.  If  it  were  a  receipt  in  the  common  form 
without  a  seal,  it  would  be  nothing  more.  It  would  be  no  con- 
clusive bar  to  a  suit  for  the  balance  of  wages,  if  it  were  made 
to  appear  that  they  were  not  paid  or  otherwise  satisfied.  Har- 
den V,  Gordon^  2  Mason,  561 ;  Thomas  v.  Lane^  2  Sumner,  11. 
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A  receipt  in  full  is  not  conclasive  at  coranion  law,  bat  is 
always  open  to  explanation  by  every  kind  of  legal  evidence. 

Ought  this  receipt  between  the  present  parties  to  have  any 
greater  effect,  or  be  any  further  conclusive  on  the  rights  of  the 
libellant  in  consequence  of  having  a  seal  annexed  to  it?  The 
common  law  does,  it  is  true,  attribute  to  an  acquittance  under 
seal  a  greater  degree  of  sanctity,  and  holds  it  to  be  a  higher 
kind  of  evidence  than  a  mere  naked  acknowledgment  of  satis- 
•  faction  in  writing,  such  as  is  ordinarily  given  in  the 
[•  500]  common  transaction  of  business  upon  *  the  payment 
of  a  debt  Coke^  Lilt  352,  and  Steele  v.  AdamSj  1 
Greenleaf,  R.  1.  Usually  a  party  will  be  estopped  from  con- 
tradicting by  parol  evidence  the  terms  of  his  own  deed.  But 
whatever  effect  a  court  of  common  law  might  feel  itself  com- 
pelled to  give  to  an  instrument  of  this  kind,  it  will  not  follow 
that  a  court  of  admiralty  will  be  precluded  from  looking  into 
the  consideration  for  which  it  wa&  given,  merely  because  it  is 
sealed.  A  court  of  admiralty  is,  as  to  all  matters  falling  within 
its  jurisdiction,  a  court  of  equity.  Its  hands  are  not  tied  up  by 
the  rigid  and  technical  rules  of  the  common  law,  but  it  ad- 
ministers justice  upon  the  large  and  liberal  principles  of  courts 
which  exercise  a  general  equity  jurisdiction.  Brown  v.  Luff, 
a  Sumner,  R.  443 ;  The  Fortitude,  2  Dodson,  52;  The  Ck^nod^^ 
2  Haggard,  377.  It  is  particularly  fit  that  it  should  be  free 
from  the  artificial  and  technical  rules  of  the  common  law  in 
dealing  with  contracts  between  seamen  and  ship-owners. 
They  are  parties  who  do  not  stand,  in  making  their  contracts, 
on  even  ground. ,  Merchants  are  shrewd,  careful,  familiar  with 
the  forms  of  business,  watchful  and  far-sighted  in  providing 
for  their  own  interests ;  while  s^men  are  ignorant,  improvident, 
and  necessitous,  a  most  useful  and  necessary  class  of  persons 
to  a  maritime  and  commercial  people  both  in  peace  and  war, 
gallant  and  fearless  of  personal  danger,  but  wholly  unable  to 
defend  their  rights  against  the  superior  knowledge,  sagacity, 
and  wealth  of  their  employers.     They  are  therefore  wisely, 
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upon  principles  of  public  policy,  as  well  as  private  justice, 
placed  under  the  protection  of  the  law.  They  are  permitted 
to  sue  in  forma  pauperis  because  if  they  were  not  allowed  to 
come  into  court  in  this  way,  but  were  required  to  find  security 
for  costs,  like  other  parties,  it  would  amount  to  a  practical 
denial  of  justice.  Their  contracts  with  ship-owners  are  nar- 
rowly watched,  and  if  any  unusual  stipulations  are  introduced, 
departing  from  the  usual  terms  of  the  contract  and  renounc- 
ing any  advantages  which  are  secured  to  them  by  the  general 
principles  of  the  maritime  law,  they  will  be  set  aside  unless  they 
are  reasonable  in  themselves  and  founded  on  an  ade- 
quate consideration.  The  Juliana^  2  Dodson,  *504;  [•501] 
Harden  v.  Gordon^  2  Mason,  541;  The  Minerva,  1 
Haggard,  347.  If  the  shield  of  the  law  were  not  thus  inter- 
posed to  protect  them  from  the  consequences  of  their  own  im- 
providence, they  would  be  liable  from  their  carelessness,  igno- 
rance, and  destitution  to  constant  imposition.  In  the  present 
case  the  owners  who  provided  this  form  of  a  receipt  di^  it,  as 
may  fairly  be  presumed,  with  a  full  understanding  of  the  diflfer-* 
ence  in  the  legal  effect  of  an  acquittance  and  release  under 
seal,  from  that  of  a  simple  discharge  by  paVol,  or  in  writing 
not  under  seal.  They  have  taken  care,  therefore,  to  add  tq  it, 
for  a  nominal  consideration  of  one  cent,  a  release  for  all  as- 
saults, batteries,  and  imprisonments,  and  every  other  thing* 
And  they  may  have  congratulated  themselves  in  the  belief 
that  they  had  thus,  for  the  paltry  sum  of  five  dollars,  set  up  a 
perpetual  bar  to  cyiy  claim  which  this  seaman  may  have  had, 
,  however  meritorious  it  might  be.  But  is  it  to  be  presumed 
that  this  Ignorant  and  uneducated  mariner,  (for  he  could  not 
write  his  nanie,  and  he  signed  both  the  shipping  paper  and 
the  release  by  his  mark,)  is  this  court  bound  to  presume  that  he 
executed  this  instrument  with  a  full  knowledge  of  the  doc- 
trines of  the  common  law,  in  regard  to  estoppels  ?  It  would 
be  a  presumption  directly  against  fact,  for  the  first  thing  he 
did  after  executing  this  instrument  was  to  apply  to  the  laws 
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of  his  country  for  redress  of  these  very  injuries  which  be  had 
released. 

There  is  quite  as  much  reason  for  holding  a  settlement  and 
acquittance,  after  the  wages  are  earned,  open  to  the  equitable 
consideration  of  the  court,  as  the  terms  of  the  contract  itself. 
The  same  reasons  apply  with  equal,  and  some  of  them  with 
augmented  force.^  ^eamen  are  not  a  class  of  men  who  ordi- 
narily make  provision  against  the  future.  On  their  return  from 
a  voyage  they  are  usually  dependent  on  their  wages  for  present 
support,  and  if  they  are  withheld  they  ordinarily  find  them- 
selves in  a  state  of  entire  destitution,  not  only  without  present 
means  to  provide  for  their  immediate  and  most  pressing  neces- 
sities, but  without  credit  If  their  employers  choose  to  im- 
pose upon  them  hard  terms,  they  are  obliged  to  take 
[•  502]  •  what  is  offered  them  to  meet  their  immediate  wants 
or  forthwith  to  re-ship  in  another  vessel.  They  are 
thus  placed  too  much  in  the  power  of  the  owners  to  be  able 
to  negotiate  with  them  on  equal  terms.  If  the  owners  choose 
•to  make  use  of  that  power  to  drive  a  hard  bargain,  and  conapei 
seamen  to  a  settlement  on  unjust  terms,  both  public  policy 
and  private  justice  require  that  such. settlements  should  be 
open  to  a  reexamination,  so  that  the  men  should  not  be  de- 
prived of  a  just  remuneration  for  their  services.  A  receipt,  or 
release  of  a  seaman,  I  hold  to  be  no  bar  in  the  admiralty  to  a 
suit  for  his  wages,  with  whatever  parade  of  seals  and  attesting 
witnesses  it  may  be  surrounded,  provided  it  is  proved  that  they 
have  not  been  paid  or  otherwise  satisfied 

If  the  libellant  is  not  precluded  from  proving  the  truth  of 
the  case,  let  us  see  what  evidence  is  produced  to  *overcorae 
the  receipt,  as  this  is  beyond  doubt  proof  of  payment,*  until  it 
is  falsified  either  by  positive  proof  or  strong  •  and  reasonable 
presumptions.  The  libel  alleges  that  at  the  time  of  the  dis- 
charge  but  five  dollars  were  paid  for  the  whole  balance  of 
wages  due ;  that  deductions  were  made  from  the  wages,  which 
are  not  authorized  bylaw;  and  that  a  balance  of  twenty-seven 
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dollars  now  remains  due  and  unpaid.  Two  witnesses  have 
been  examined  in  support  of  this  allegation  in  the  libel.  The 
deposition  of  the  first,  Orcutt,  was  taken  to  support  the  libel 
in  its  original  form,  and  relates  principally  to  that  part  which 
has  been  stricken  out.  He  merely  says,  at  the  close  of  his  de- 
position, that  only  five  dollars  was  paid  Thomas  at  the  time  of 
his  discbarge,  without  mentioning  any  circumstances  relating 
to  the  payment  The  other  witness,  Adams,  whose  deposi- 
tion was  taken  after  the  libel  was  amended,  l^tates  the  same 
fact  and  adds,  that  he  was  not  in  the  cabin  when  Thomas  was 
paid,  but  was  within  hearing  where  he  could  see  the  master 
and  Thomas  through  the  skylight ;  that  he  saw  the  master 
give  Thomas  a  five  dollar  bill,  that  he  heard  him  say  that  noth- 
ing was  due  to  him  after  deducting  prison  expenses  and  other 
charges,  but  that  he  would  make  him  a  present  of  five 
dollars.  Thomas  complained  and  was  dissatisfied: 
•but  the  master  told  him,  in  language  not  fit  to  be  [*503] 
here  repeated,  that  this  was  all  he  would  give  him,  and 
he  might  sue  if  he  pleased.  The  witness  saw  the  bill  when 
Thomas  came  out  of  .the  cabin. 

It  is  said  that  this  is  loose  and  uncertain  testimony  to  con- 
trol a  written  and  formal  receipt.  It  undoubtedly  is  so.  It  is, 
however,  precise  and  distinct  as  to  the  amount  paid  at  that 
time.  It  is  also  distinct  to  the  fact  that  the  master  insisted  on 
•  deducting  certain  charges  for  prison  expenses,  board,  and  lost 
time,  though  the  amount  is  not  stated.  And  in  confirmation 
of  the  fact  that  deductions  were  made  for  prison  expenses,  it 
is  to  be  observed  that  the  libel  in  its  original  form  particularly 
set  forl|i  an  imprisonment  at  St.  Thomas,  by  order  of  the 
master,  and  claimed  damages  for  the  wrong,  and  the  imprison- 
ment is  fully  proved  by  the  witnesses.  Expenses  must  have 
been  incurred,  and  it  is  a  fact  which  has  so  often  been  brought 
to  the  knowledge  of  this  court,  that  masters  are  in  the  habit  of 
deducting  these  expenses  from  wages,  that  it  is  not  easy  to 
forget  it     And  I  think  it  can  hardly  be  the  duty  of  the  court 
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to  be  jadicially  blind  to  a  practice,  which  u  familiarly  known 
to  all  persons  conversant  with  the  usages  of  owners  and  mas- 
ters in  their  settlements  with  seamen,  and  to  none  better 
known  than  to  the  court  itself.  This  practice  cannot  indeed 
be  referred  to  as  proof  that  the  deductions  were  made  in  this 
particular  case,  but  it  at  least  adds  something,  if  any  thing 
were  wanted,  to  the  credibility  of  the  testimony.  If  a  master 
imprisons  his  seamen  in  a  foreign  gaol,  he  always  does  it  at 
the  risk  of  being  called  upon  to  answer  for  it  on  his  return 
home.  His  right  to  punish  his  men  in  that  way,  except  in 
cases  of  aggravated  misconduct  and  insubordination,  is,  to 
say  the  least,  questionable,  and  if  he  does  resort  to  it  he  is 
never  permitted  to  charge  the  expenses  upon  the  men,  nor 
deduct  their  wages  during  the  time  of  the  imprisonment 
Brown  v.  The  Nimrod^  Gilpin,  83 ;  jWoyw  v.  The  MosSj  Id. 
233.     So  is  the  law,  and  the  evidence  satisfactorily  proves 

that  deductions  of  this  kind  were  'made  from  the  libel-. 
[•  504]  lant's  wages.     If  the  evidence  is  *  not  more  full  and 

precise,  the  fault  is  not  wholly  with  him.  The  master 
took  care  to  have  an  attesting  witness  to  the  receipt  That 
witness,  if  he  had  been  produced,  and  it  belonged  to  the  mas- 
ter to  produce  him,  could  have  stated  the  facts  with  precision. 
Nor  is  this  all.  The  libellant  is  entitled  to  extract  evidence 
from  the  personal  answers  of  the  master  to  such  interroga- 
tories as  he  may  choose  to  propound.  Now  I  observe  that 
there  are  at  the  close  of  the  libel  several  direct  and  pointed  in- 
terrogatories put  to  the  master  on  this  very  point,  with  a  prayer 
that  he  may  be  required  to  answer  them  on  oath ;  that  is, 
whether  five  dollars  was  not  all  that  was  paid  the  lib^ant  at 
the  time  of  his  discharge,  whether  he  was  not  imprisoned  at 
St  Thomas  by  the  master's  order,  what  were  the  expenses  of 
the  imprisonment,  and  whether  these  were  not  charged  upon 
the  libellant  and  deducted  from  his  wages.  The  master  by 
answering  these  interrogatories  would  make  his  answers  evi- 
dence.    For  though  the  general  answer  of  the  respondent  is 


MAINE,  1839.  519 


The  David  Pratt. 


not  properly  evidence  any  further  than  the  charges  in  the  libel, 
which  are  equally  verified  by  oath,  yet  the  answers  to  special 
interrogatories,  which  are  sometimes  subjoined  to  the  libel, 
and  sometimes  put  at  the  hearing,  are  evidence.  If  he  refuses 
to  answer,  the  reasonable  presumption  is  that  he  cannot  an- 
swer them  in  his  own  favor,  and  the  court  will  therefore  take 
the  charges  in  the  libel  upon  which  they  are  founded  as  con- 
fessed. It  cannot  be  exactly  said  in  this  case  that  the  master 
has  refused  to  answer,  and  the  rules  of  practice  have  so  far 
been  waived  in  his  favor  as  to  receive  and  hear  the  evidence 
in  the  defence  without  an  answer.  But  it  is  the  duty  of  the 
court  to  take  care  that  this  indulgence  to  the  defendant  shall 
not  work  injustice  to  the  libcllant.  He  has  offered  evidence 
which,  uncontrolled  by  any  other  testimony,  is  sufficient  to  im- 
peach the  correctness  of  the  receipt,  and  as  the  master  neither 
answers  the  interrogatories  propounded,  nor  produces  the  sub- 
ascribing  witness,  this  evidence  is  left  to  press  upon  the  case 
with  its  full  weight.  This  evidence  is,  that  the  master 
made  deductions  from  the  wages  *  which  he  was  not  [*  505] 
authorized  to  do  by  law,  and  that  only  five  dollars  were 
paid  to  Thomas  at  the  time  of  his  discharge. 

The  master  has  charged  Thomas  on  the  shipping  paper  with 
fourteen  dollars,  or  one  month's  wages,  advance  paid  on  ship- 
ping. The  libellant  admits  but  seven  dollars,  or  half  a  month's 
advance.  One  of  the  witnesses  says  that  he  received  five  or  six 
dollars  with  some  tobacco,  but  that  he  received  no  clothing. 
The  charge  of  the  master  on  the  shipping  paper,  fortified  by 
his  suppletory  oath,  would  be  proof.  But  I  do  not  see  that 
the  charge  alone,  unsupported  by  oath,  is  any  further  evidence 
than  any  book  charge.  The  signature  of  the  seaman  to  the 
articles  is  proof  only  of  the  contract.  It  is  not  an  acknowl- 
edgment of  any  charges  which  the  master  may  enter  on  the 
shipping  paper  against  him,  either  in  the  course  of  the  voyage 
or  before  it  commences.  Such  cha^;ges  to  be  raised  into  evi- 
dence require  to  be  verified  by  oath,  and  the  master,  I  presume, 
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woald  be  allowed  to  tender  his  oath  in  support  of  them  as  a 
shopkeeper  is  permitted  to  swear  to  his  books. 

It  appears  by  the  shipping  paper  that  the  libellant  shipped 
the  22d  of  May,  and  was  discharged  the  15th  of  August  This 
makes  two  months  and  twenty-five  days,  which  at  fourteen 
dollars  a  month  amounts  to  $39.65.  Deduct  firom  this  seven 
dollars  paid  in  advance,  and  five  dollars  at  the  end  of  the  voy- 
age, and  there  remains  $27.65,  the  balance  due. 


[•506]  •Bangs  v.  Littlb. 

The  master  of  a  Tessel  has  the  aQthority  to  correct  bjr  corporal  punishments 
the  negligence  or  misconduct  of  any  of  his  crew.  But  his  authority  in  thb 
respect  is  not  coextensive  with  that  of  a  parent  over  hb  children,  or  a  school- 
master over  his  scholars.  It  extends  only  to  the  correction  of  sucti  n^U- 
gence  or  misconduct  as  relates  to  their  duties  as  members  of  the  ship's  crew, 
or  tends  directly  to  the  subversion  of  the  discipline  and  police  of  the  ship. 

August  12, 1839.  —  This  was  a  libel  for  a  marine  trespass. 
The  libellant  alleged  that  he  shipped  at  Portland  for  a  voyage 
in  the  brig  Brutus,  John  L.  Little,  master,  from  this  port  to 
one  or  more  ports  in  the  island  of  Cuba ;  that  he  faithfully 
performed  his  duty  on  board  said  brig,  and  was  obedient  to  all 
the  lawful  orders  of  the  officers  ;  and  that  while  at  Matanzas, 
on  the  15th  of  February  last,  the  said  Little,  without  any  just 
cause,  ordered  him  to  be  tied  up  by  the  hands  to  the  rigging  of 
the  vessel,  when  with  a  twisted  thong,  called  a  cowhide,  he 
struck  him  a  dozen  blows  on  the  back,  from  which  he  suffered 
great  pain  in  his  body,  and  great  mortification  and  humilia- 
tion in  his  mind. 

The  respondent,  in  his  answer,  admits  the  shipping  of  the 
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libellant  as  stated  in  the  libel,  but  denies  that  he  did  his  duty  as 
a  good  and  faithful  seaman,  and  alleges  that  he  was  careless, 
negligent,  and  indifferent  in  the  performance  of  his  duty,  and 
not  a  good  seaman  in  any  one  particular ;  "  that  at  M atanzas, 
in  said  island  of  Cuba,  the  said  Bangs,  regardless  of  his  duty  as 
a  mariner  and  as  a  man,  and. with  a  view  to  do  mischief  and 
disaffect  the  crew  of  the  brig  Franklin,  and  to  irritate  them 
and  induce  them  to  neglect  and  refuse  to  perform  their  daty 
on  board  said  brig,  and  to  enrage  them  with  the  master, 
George  Brazier,  did  in  fact  clandestinely,  as  he  himself  con- 
fessed, listen  at  the  door  of  the  cabin  of  the  said  brig  Brutus, 
and  pretend  that  he  overheard  a  conversation  between  said 
Captain  Brazier  and  this  respondent,  in  which  he  said 
Captain  Brazier  *  declared  he  would  flog  his  whole  [•SO?] 
crew ; "  the  answer  then  proceeds  to  allege  that  this 
was  untrue,  and  that  no  such  conversation  took  pla6e,  but  that 
the  libellant  told  this  story  to  the  crew  of  the  Franklin,  by 
which  they  were  made  uneasy  and  dissatisfied  with  their  cap- 
tain, and  that  Capt.  Brazier  complained  to  him  of  this  con- 
duct of  the  libellant.  It  is  further  alleged  that  Bangs,  upon 
being  charged  with  the  fact,  denied  it,  "  whereupon  this  re- 
spondent having  proved  the  fact,  that  he  had  been  thus  clan- 
destinely listening  at  the  cabin  door,  and  had  thus  basely  lied, 
this  respondent  without  anger,  and  to  prevent  such  practices 
in  future,  did  tie  up  said  Bangs  as  he  has  stated,  and  did 
moderately  chastise  him  by  giving  him  one  dozen  blows  with  a 
small  cowhide  whip,  without  doing  him  any  material  injury." 

A  number  of  witnesses  were  examined  on  both  sides,  and 
the  material  part  of  the  evidence  is  stated  in  the  opinion  of 
the  court 

Haines^  for  the  libellant,  Fessenden  Sf  Deblois  for  the  re- 
spondent 

Ware,  District  Judge. 

The  pleadings  and  the  evidence  in  this  case  present  a  ques- 

44* 
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tion  of  considerable  delicacy  and  importance,  as  it  affects  the 
general  police  of  our  coramerciaL  marine.  The  libel  is  for  an 
assault  and  battery  by  the  master.  The  master  in  his  answer 
admits  the  battery,  as  charged  in  the  libel,  and  pleads  a  special 
justification.  That  the  master  has  a  general  authority  to 
inflict  corporal  punishment  on  one  of  his  crew,  in  a  reasonable 
and  moderate  manner,  for  any  act  of  wantonness  or  careless- 
ness by  which  the  property  intrusted  to  his  care  is  injured  or 
put  in  jeopardy,  or  for  disobedience,  or  for  riotous,  disorderly, 
or  insolent  conduct,  when  it  is  necessary  to  maintain  the  dis- 
cipline and  subordination  of  the  crew,  is  not  denied.  If  that 
were  the  only  point  involved  in  the  case,  the  inquiry  would 
simply  be  whether  any  such  offence  has  been  committed, 
which  the  safety  of  the  ship  or  the  maintenance  of  good  order 
and  discipline  required  to  be  punished ;  and  if  there  had  been, 
whether  the  punishment  were  greater  than  the  occa- 
[•508]  sion  required.  That,  however,  •is  not  the  precise 
question  which  is  presented  in  this  case.  It  is,  whether 
the  master  is  authorized  by  the  marine  law  to  punish  a  sea- 
man for  any  moral  delinquency,  which  does  not  endanger  the 
ship  or  cargo,  and  does  not  tend  directly  to  the  subversion  of 
the  discipline  or  good  order  of  his  own  crew.  For  this  is  the 
ground  on  which  the  master  puts  his  justification.  It  is,  that 
the  libellant  "  regardUiS  of  his  duty  as  a  mariner  and  a  man," 
for  the  purpose  of  creating  disaffection  in  the  crew  of  another 
vessel  towards  the  master,  fabricated  and  told  the  crew  of  that 
vessel  the  false  stories  stated  in  the  answer. 

It  is  true  that  the  master  in  his  answer  charges  the  libellant 
with  listening  at  the  cabin  door  to  overhear  his  private  con- 
versation with  the  captain  of  the  Franklin,  who  was  then  in 
his  cabin ;  and  if  this  fact  were  satisfactorily  proved,  it  might 
undoubtedly  be  relied  upon  as  an  offence  against  the  police 
and  good  discipline  of  the  ship's  crew.  For  the  seamen  are 
not  only  required  to  obey  the  orders  of  the  master  in  all  that 
relates  to  the  navigation  of  the  vessel  and  to  the  services  for 
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which  they  are  engaged,  but  they  are  bonnd  to  observe  towards 
him  a  decorous  and  respectful  demeanor.  Listening  at  doors 
and  windows,  for  the  purpose  of  overhearing  and  prying  into 
the  private  affairs  of  anpther,  is  in  any  case  a  gross  imper- 
tinence; it  is  particularly  so  when  practised  by  a  seaman 
towards  the  master  of  a  vessel.  But  if  the  master  relies  on 
this  charge  of  eavesdropping  as  a  justification  of  the  punish- 
ment, he  must  produce  satisfactory  evidence  of  the  fact. 
Crimes  and  faults  are  never  presumed  without  proof.  The  evi- 
dence in  this  case  is,  that  the  libellant  was  sent  by  the  second 
mate  to  the  round-house  to  get  some  sp>3n-yarn,  and  in  going  for 
it  he  passed  by  the  cabin  door,  so  near  that  he  might  hear  any 
thing  which  was  spoken  in  the  cabin  in  the  ordinary  tone  of 
conversation.  On  his  return  he  stated  to  one  of  the  crew  that 
as  he  was  passing  the  cabin  door,  he  heard  Captain  Brazier 
repeat  the  words  alleged  in  the  master's  answer.  No  blame 
can  be  attached  to  him  for  hearing,  while  he  was  in  the  per- 
formance of  his  duty,  what  he  could  not  avoid  hearing, 
•  and  there,  is  no  direct  proof  that  he  stopped  to  listen  '[•509] 
at  the  door.  Neither  the  officer  who  sent  him,  nor  any 
of  the  rest  of  the  crew,  saw  any  thing  of  the  kind ;  and  the 
manner  in  which  he  mentioned  the  conversatipn  when  he  re- 
turned, rather  implies  that  he  had  not  come  to  any  stop ;  for 
'he  said  that  he  heard  it  as  he  was  passing  the  door.  The 
only  part  of  the  evidence,  from  which  it  is  inferred  that  he  stop- 
ped to  listen,  is  that  of  Van  Buskirk,  one  of  the  crew  of  the 
Franklin,  to  whom  he  mentioned  the  conversation.  Accord- 
ing to  his  testimony,  he  said  that  he  listened  and  heard  the 
conversation.  So  far  as  an  inference  can  be  drawn  against 
the  libellant  from  this  mode  of  expression,  it  is  met  and  neu- 
tralized, at  least,  by  the  form  of  the  expression  used  when  he 
^  stated  it  to  one  of  the  crew  of  the  Brutus,  immediately  after  it 
was  heard. 

Assuming,  then,  the  allegation  of  the  master  in  his  answer 
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to  be  true,  that  the  story  told  to  the  crew  of  the  Franklin  had 
no  foundation  in  fact,  but  was  fabricated  and  told  for  the  pur- 
pose of  producing  discord  and  trouble  in  that  vessel  between 
the  master  and  the  men,  the  whole  justification  turns  upon 
this  point,  whether  the  master  is  authorized  by  the  maritime 
law  to  inflict  corporal  punishment  on  one  of  his  crew  for  gen- 
eral immorality.  The  counsel  of  the  master  have  placed  his 
defence  on  this  broad  ground.  It  is.  contended  that  his  au- 
thority to  correct  and  chastise  their  moral  delinquencies  is  co- 
extensive with  that  of  a  parent  over  his  children,  and  with  that 
of  .a  schoolmaster  over 'his  scholars.  It  is  true  that  the  text 
writers  on  maritime  law,  in  treating  of  the  authority  of  the 
master  over  his  crew,  compare  it  to  that  of  a  parent,  and  of 
a  schoolmaster.  But*  it  does  not  follow,  because  the  au- 
tliority  is  similar,  that  it  is  identical  The  objects  and  pur- 
poses, for  which  the  law  allows  to  one  man  an  authority  of 
control  and  discipline,  over  another,  must  determine  the  limita- 
tion^and  extent  of  that  authority.  The  parental  power  has  its 
foundation  in  natural  relations,  and  its  objects  are  the  protec- 
tion, the  discipline,  and  instruction  of  the  child  during  the 
period  of   infantile  imbecility  and  youthful  thoughtlessness 

and  injprovidence  ;  and  it  is  indispensable  to  the  w^ell- 
[•  510]  being  of  *  the  child,  through  that  period  in  which  he  is 

progressively  acquiring  the  bodily  strength  and  moral 
experience  which  are  necessary  for  his  support  and  for  the 
government  of  his  own  conduct  in  life.  It  is  a  duty  imposed 
by  nature  on  the  parent,  who  is  under  a  natural  and  moral 
obligation  to  train^  up  his  child  in  such  habits  and  in  such 
modes  of  thinking  and  acting,  as  will  make  him  a  useful  mem- 
ber of  the  community,  and  at  the  same  time  be  a  guaranty  of 
his  happiness  in  after-life.  The  understanding  and  the  will  of 
the  parent  are  substituted  for  those  of  the  child,  until  the  intel-^ 
lect  of  the  child  is  sufficiently  matured  and  enlightened  by 
experience  to  be  safely  relied  upon  as  his  own  guide.     A  pre- 
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ceptor  of  youth  is  placed  for  many  purpdses  in  loco  parentis^ 
and  the  authority  which  he  exercises  over  his  pupils  is  a  dele- 
gation of  the  paternal  power. 

But  the  authority  of  the  master  of  a  vessel  over  his  ship's 
crew,  though  it  bears  a  certain  analogy  to  that  of  a  parent 
and  schoolmaster,  stands  upon  very  different  reasons,  and  is 
allowed  for  different  purposes.  The  service  in  which  he  is 
employed  is  one  of  uncommon  peril,  not  only  requiring  great 
skill,  but  often  demanding  great  promptitude  of  .decision  and 
action,  and  admitting  no  time  of  delay  for  deliberation,  rea- 
soning, or  expostulation.  Upon  him  the  obligation  is  imposed 
to  meet  and  provide  for  these  emergencies,  and  if  there  is  not 
an  instantaneous  obedience  to  his  orders,  it  may  involve  the 
loss  of  the  ship  and  all  who  are  *in  it  The  law  invests  him, 
therefore,  with  the  absolute  power  of  command,  and  clothes 
him  with  all  the  authority  which  is  necessary  to  enforce  the 
most  prompt  obedience  to  his  orders.  The  office  of  master  is 
also  one  of  great  personal  responsibility.  He  is  answerable  to 
those  who  have  intrusted  their  property  to  his  care,  for  losses 
and  damage,  which  may  happen  not  only  from  his  own  per- 
sonal faults  or  neglect,  but  for  such  as  arise  from  the  negli- 
gence or  unfaithfulness  of  the  men,  whom  he  employs.  The 
law  having  rendered  him  responsible  for  the  negligence  and 
misconduct  of  his  men,  has  given  him  a  large  discretionary 
authority  to  correct  such  misconduct  in  a  summary  man- 
ner ;  and  as  the  general  security  of  the  vessel  and 
*  cargo  depends  upon  the  general  fidelity  of  the  crew  [*  511] 
and  the  promptness  of  their  obedience,  it  authorizes 
the  rnaster  to  enforce  that  fidelity  and  punctuality  by  the  min- 
istration of  corporal  punishments,  when  it  becomes  necessary 
for  the  maintenance  of  good  discipline. 

If  then  we  measure  the  authority  of  the  master  by  the  rea- 
sons and  purposes  for  which  it  is  granted,  we  shall  find  that  it 
is  by  no  means  coextensive  with  the  paternal  power;  and 
when  it  is  likened  to  the  power  of  a  parent,  it  is  rather  with 
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reference  to  the  nature  and  kind  of  punishments  that  may  be 
inflicted,  than  to  the  extent  of  the  authority.  It  extends  to 
the  conection  of  all  acts  of  negligence  or  misconduct  in  sea- 
men that  are  incompatible  with  the  duties  of  their  employ- 
ment, with  a  proper  care  and  attention  to  the  safety  of  the 
ship  and  cargo,  and  with  the  good  order  and  general  discipline 
of  the  ship.  All  this  the  master  has  a  right  to  require  of  iftem, 
and  for  all  this  they  have  contracted,  but  he  has  a  right  to  re- 
quire nothing  more.  The  law  does  not  invest  him  with  the 
authority  over  his  crew  of  a  general  prcEfeciiis  morum^  to  cor- 
rect and  chastise  them  for  general  immoralities,  that  are  not  in- 
compatible with  a  faithful  performance  of  the  service. for 
which  they  engage.  For  such  delinquencies,  like  all  other  men, 
they  are  responsible  only  to  Ihe  law. 

Such  we  find  to  be  the  limitation  of  the  master's  authority, 
whether  we  look  for  the  rule  in  the  ancient  sea  ordinances  or 
in  the  most  approved  modern  writers  on  maritime  law.  In 
examining  the  old  ordinances  w^e  find,  in  fact,  that  the  author- 
ity of  the  master  to  inflict  corporal  punishment  on  his  men,  in 
any  case,  is  rather  an  inference  from  the  general  provisions  of 
those  codes,  than  a  right  standing  on  any  express  text  But 
there  is  nothing  in  any  of  them  that  will  by  the  most  remote 
inference  justify  the  master  in  the  exercise  of  such  authority, 
except  in  cases  of  misconduct  that  relate  directly  to  their 
duties,  or  to  the  general  police  and  good  order  of  the  ship. 
The  ordinance  of  the  Marine  of  Louis  14,  liv.  2,  tit  1,  art  21, 

does  in  its  terms  authorize  the  master,*  with  the  advice 
[•512]  of  the  *mate  and  pilot,  to  punish  mutinous,  drunken, 

and  disobedient  seamen,  and  those  who  iU-treat  their 
shipmates  and  commit  similar  offences.  "It  is  of  the  last 
importance,"  says  Valin,  "  that  good  order  and  subordination 
be  preserved  on  board  vessels.  It  is  for  this  reason  that  obedi- 
ence to  the  master  has  been  perpetually  recommended  to  the 
crew,  with  a  power  in  him  to  inflict  certain  punishments  on 
the  mutinous,  the  drunken,  the  quarrelsome,  and  those  who 
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maltreat  their  companions  ;  in  one  word,  on  all  those  who  dis- 
turb the  order  and  service,  or  who  commit  faults  for  which  they 
m&y  be  expelled  from  the  ship,  and  discharged  without  wages." 
1  Fa/i»,  447;  Abbott,  in  his  Treatise  on  Shipping,  part"  2,  ch.  3, 
sect.  4,  and  Chancellor  Kent,  in  his  Commentaries,  describe  the 
authority  of  the  master  in  similar  terms.  "  Being  responsible 
over  to  others,"  says  Kent,  "for  his  conduct  as  master,  the 
law,  as  well  on  that  account  as  from  the  necessity  of  the  case, 
has  intrusted  him  with  great  authority  over  the  mariners  on 
board.  Such  authority  is  requisite  for  the  safe  navigation  of 
the  ship,  and  the  preservation  of  good  order  and  discipline.  He 
may  imprison,  and  also  inflict  reasonable  corporal  punishment 
upon  a  seaman,  for  disobedience  to  his  reasonable  commaifBs, 
or  for  disorderly,  riotous,  or  insolent  conduct ;  his  authority  in 
that  respect  is  analogous  to  that  of  a  master  on  land  over  his 
apprentice  or  scholar.  The  books  unite  in  the  lawfulness  and 
necessity  of  the  power.  -Without  it,  authority  could  not  be 
maintained,  nor  navigation  made  safe."  3  Comm,  181,  3rf  edit. 
Th^  master  of  a  vessel,  says  Casaregis,  has  no  large  jurisdic- 
tion in  his  ship^  but  only  a  kind  of  economical  authority  and 
power  of  discipline,  extending  to  a  slight  chastisement,  ;7ro  cor* 
rigenda  insolerUia  et  male  morata  vila,  seu  liceniia  naularum  et 
vectorum^  such  as  a  father  has  over  his  children,  a  school- 
master over  his  scholars,  or  a  master  over  his  servants  and 
domestics.     Quoted  by  Valin,  vol.  1,  p.  449. 

These  authorities  are  undoubtedly  sufficient  to  justify  the 
master  in  correcting  by  reasonable  chastisement,  ad- 
ministered on  the  spot,  the  *  misconduct  of  any  sea-  [*  513] 
man,  which  endangers  the  safety  of  the  ship  or  carg6, 
or  which  tends  to  the  subversion  of  the  good  order  and  disci- 
pline of  the  ship's  crew,  but  they  furnish  no  warrant  for  his  as- 
suming judicial  authority,  and  in  the  quality  of  a  domestic 
judge  animadverting  oi¥  the  general  moral  misdemeanors  of 
his.  men,  which  are  not  incompatible  with  the  faithful  perform- 
ance of  all  those  duties  for  which  they  engage  by  their  con- 
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tract.  Such  an  authority  is  not  necessary  to  the  master  for. 
the  safety  of  navigation  and  maritime  commerce,  and  the  law, 
in  conferring  this  extraordinary  power  upon  him,  has  justly 
limited  the  exercise  of  it  to  those  cases  which  the  exigencies 
of  the  service  imperiously  require. 

If,  then,  all  the  facts  are  conceded  as  stated  in  the  master's 
answer,  with  the  exception  of  listening  at  the  cabin  door,  and 
this  is  not  proved,  they  will  not  constitute  a  justification*  Ad- 
mitting the  story  told  of  Capt.  Brazier  to  have  been  fabricated, 
though  it  ought  to  be  observed  that  this  from  the  evidence  is 
far  from  being  certain,  whatever  animadversion  it  may  deserve 
as  a  breach  of  moral  duty,  it  was  no  offence  against  Captain 
LUtle.  It  neither  put  in  jeopardy  property  of  which  he  had 
the  care,  nor  had  it  any  direct  tendency  to  weaken  his  own  au- 
thority, or  subvert  the  discipliiTe  of  his  own  crew,  and  there- 
fore it  was  not  within  his  authority  to  assume  jurisdiction  over 
the  offence,  whatever  it  might  be. 

Decree  thirty  dollars  damages  and  costs. 
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The  Nautilus. 

In  cases  of  collision,  occasioned  by  faults  on  both  sides,  the  damages  are 
divided  between  the  two  vessels  by  moieties  without  regard  to  the  difference 
of  their  value. 

The  same  rule,  it  seems,  prevails  when  the  collision  is  occasioned  by  faults, 
but  they  are  inscrutable,  and  it  cannot  be  determined  whether  they  are  im- 
putable to  one  party  or  the  other. 

Where  the  collision  is  purely  fortuitous,  by  the  law  of  this  country  each  ves- 
sel bears  its  own  loss,  but  by  the  maritime  law  of  most  European  States  it 
IB  divided  between  them  by  moieties. 

March  22, 1854.  —  This  was  a  libel  in  a  cause  of  damage 
by  collision.  The  Nautilus,  a  steamboat  of  about  one  hun- 
dred and  forty  tohs  burden  used  as  a  tow-boat  on  the  waters  of 
the  Penobscot,  started  from  Bangor,  November  8, 1853,  with 
two  vessels  in  tow,  down  the  river.  Leaving  one  at  Frank- 
fort, she  proceeded  with  the  other,  and  arrived  at  Bucksport 
Narrows  between  nine  and  ten  o'clock  in  the  evening.  On 
rounding  Fort  Point,  at  the  entrance  of  the  Narrows,  she  saw 
a  steamer  coming  up  the  river  below  Ralph's  Point,  another 
projection  on  the  opposite  side  of  the  river.  It  proved  to 
be  the  Maiden,  another  tow-boat,  which,  having  carried  down 
her  tow,  was  on  her  return.  The  Nautilus  was  descending 
with  the  ebb  tide  at  the  rate  of  about  eight  miles  an  hour, 
and  the  Maiden  ascending  at  the  rate  of  four  or  five,  the  tide 
making  about  three  miles  difference  in  the  progress  of  the  ves- 
sels. There  had  been  in  the  beginning  of  the  evening  a 
squall  of  snow,  but  that  was  past,  and  though  the  sky  was 
'overcast,  yet  the  moon  being  at  her  second  quarter,  there  was 
sufficient  light  for  the  men  on  board  each  boat  to  see  the  other 
at  the  distance  of  half  a  mile  or  more.  The  Maiden,  of  about 
one  hundred  and  five  tons  burden,  had  a  crew  of  six  hands. 
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As  they  were  ascending,  and  at  the  time  of  the  collision,  the 
mate  was  at  the  helm,  the  engineer  in  the  engine-hoase,  and 
the  captain  in  the  cook-house.  She  had  no  signal  lights  to  be 
seen,  except  lights  at  two  small  windows  looking  forward  from 
the  engine  room,  and  these  could  scarcely  answer  the  pur- 
pose of  signal  lights.  The  Nautilus  had  a  crew  of  seven  men. 
From  the  time  she  rounded  Fort  Point  and  entered  the  Nar- 
rows, the  master  was  at  the  wheel,  the  engineer  in  the  engine- 
house,  and  Stubbs,  one  of  the  hands,  forward  on  the  look-out 
She  bore  two  signal  lights,  one  on  the  top  of  the  engine-room, 
and  one  hanging  on  the  braces  of  the  smoke  pipe.  These 
were  the  most  material  facts. 

The  case  was  argued  by  Rowe  and  Hubbard,  for  the  libel- 
lants,  and  Fessenden  Sf  Deblois,  for  the  respondents. 

Ware,  District  Judge. 

It  seems  hardly  possible  that  two  vessels  approaching  each 
other,  both  moved  by  steam  and  thus  having  the  complete 
control  of  their  own  motions,  in  a  river  of  ample  width  to 
allow  a  safe  passage,  and  in  an  evening  light  enough  for 
them  to  be  seen,  even  without  signal  lights,  at  the  distance 
of  half  a  mile,  should  come  in  collision  without  faults  on  one 
side  or  the  other,  or  both. 

The  law  in  defining  the  rights  and  liabilities  of  vessels,  in 
cases  of  collision,  is  quite  well  settled.  If  the  collision  hap- 
pens by  the  fault  of  one  of  the  vessels,  she  must  repair  the 
damage  which  has  been  occasioned  by  her  fault  If  it  was 
pm-ely  fortuitous,  or  was  occasioned  vi  majore,  without  fault 
or  negligence  in  either  party,  this  by  the  common  law  is  held 
to  be  damnum  fatalej  and  each  vessel  must  bear  her  own  loss ; 
and  this,  in  a  recent  case,  has  been  held  by  the  supreme  court 
to  be  the  rule  of  the  maritime  law  of  this  country.  But  where 
the  collision  has  not  been  purely  fortuitous  or  an  unavoidable 
accident,  but  has  been  occasioned  by  faults  on  both  sides,  — 
or  it  has  been  occasioned  by  faults,  and  they  are  entirely  in- 
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scrutable,  and  it  cannot  be  determined  whether  they  are  impu- 
table to  one  party  or  the  other,  —  in  either  of  these  cases  the 
maritime  law,  by  what  has  been  called  a  judicium  rusticum,  di- 
vides the  loss  between  them  by  moieties,  without  regard  to  the 
comparative  value  of  the  vessels,  and  without  undertaking  to 
determine  whether  the  faults  were  greater  on  one  side  or  the 
other.  The  Scioto,  Daveis,  R, 359;  3  Kenfs  Com.23l ;  Abbott 
on  Shipping,  p.  229,  where  the  authorities  are  collected.  The 
maritime  law,  on  principles  of  public  policy,  departs  from  the 
principles  of  natural  law,  by  which  no  one  can  be  held  respon- 
sible for  an  injury  until  it  is  shown  to  be  imputable  to  his 
fault,  and  it  differs  also  from  the  rule  of  the  common  law^  ap- 
plicable to  analogous  cases  on  land,  which  holds  that  the  com- 
plaining party  cannot  recover  for  a  damage  where  it  appears 
that  it  was  in  part  imputable  to  his  own  negligence  or  fault, 
although  the  defendant  may  also  have  been  in  fault ;  that  when 
there  are  mutu|Lfaults,  neither  party  has  a  remedy  against  the 
other.    2  Greenleafan  Evidence^  §  473. 

Let  these  principles  be  applied  to  the  present  case.  It  can- 
not be  pretended  that  a  collision  between  these  tw^o  vessels, 
approaching  in  plain  sight  of  each  other,  and  each  seen  from 
a  half  to  three  fourths  of  a  mile  distant,  was  unavoidable ; 
nor  is  it  pretended  that  the  collision  was  occasioned  by  any 
wanton  or  wilful  misconduct  of  either  party.  But  in  the 
sense  of  the  law,  under  the^term  faults,  for  which  a  party  is 
held  responsible  in  lihese  cases,  is  included  not  only  wilful 
misconduct  but  the  neglect  of  any  proper  precaution  to  avoid 
a  collision,  and  any  want  of  care,  vigilance,  or  skill  in  the 
management  of  the  vessel.  In  this  sense  of  the  word  the 
Maiden  was  in  fault  in  not  using  the  precaution  which  is  re- 
quired, not  only  by  the  general  laws  of  the  sea,  in  the  naviga- 
tion of  narrow  waters  much  frequented  by  vessels,  of  show- 
ing signal  lights,  to  give  notice  to  others  of  her  position  and 
movements,  but  which  is  expressly  enjoined  by  the  Act  of  Con- 
gress of  July  7, 1838.    5  Statutes  at  Large^  306.     It  has  been 
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held  by  the  supreme  court,  that  this  neglect  alone  is  sufficient 
to  throw  on  a  vessel  the  burden  of  proving  that  the  accident 
is  not  attributable  to  this  omission.  Waring  v.  Clarke^  5 
Howard,  441. 

In  the  second  place,  my  opinion  is  that  there  was  not  at  the 
time  of  the  collision  a  sufficient  watch  on  deck.  In  this  nar- 
row passage  of  the  river,  where  the  currents  are  somewhat 
baffiing,  the  master  was  below  in  the  cook-room,  leaving  no 
one  on  deck  but  the  man  at  the  helm,  and  the  engineer  in  the 
engine-house.  When  a  boat  was  seen  approaching  in  a  part 
of  the  river  where  the  navigation  is  so  critical,  the  master,  if 
not  on  deck,  ought  immediately  to  have  been  called.  Had 
that  been  done  the  collision  might  perhaps  have  been  avoided. 
My  opinion  is  that  there  were  faults  on  the  part  of  the  Mai- 
den that  are  a  bar  to  her  recovery  for  the  full  amount  of  dam- 
age she  has  sustained,  and  also  for  any  part  of  it,  unless  it 
is  shown  that  there  were  such  faults  on  the  igfj^t  of  the  Nau- 
tilus as  require,  on  the  principles  of  law,  the  loss  to  be  divided 
between  the  two. 

And  here  the  first  fact  that  meets  us  in  this  misadventure  is 
that  it  took  place  in  the  centre  of  the  stream.  By  a  law  of 
the  sea,  perfectly  well  understood  by  all  navigators,  when  two 
vessels  are  approaching  each  other,  each  party  is  bound  to 
take  the  right  and  pass  the  other  on  her  larboard.  These  two 
vessels  were  approaching  in  a  oanrow  and  winding  part  of  the 
river,  and  each  seeing  the  other  at  the  distance  of  half  or 
three  quarters  of  a  mile  before  they  met  Each  was  entitled 
to  the  side  of  the  stream  on  her  right,  and,  to  avoid  the  dan- 
ger of  collision,  was  bound  to  take  it.  Neither  party  had  in 
strictness  a  right  to  the  centre,  and  there  was  nothing  in  the 
currents  that  necessarily  prevented  either  from  keeping  near 
his  own  shore.  And  yet  they  met  in  the  centre.  From  this 
fact  alone,  in  the  absence  of  all  explanation,  the  inference 
would  be  that  both  were  in  fault.  In  such  cases  neither  party 
is  justified  in  saying,  I  have  as  good  a  right  to  the  centre  as 
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the  other,  and  because  his  vessel  is  strong,  take  the  risk  of  col- 
lision ;  because  each  party  is  bound,  without  regard  to  the 
course  of  the  other,  to  employ  every  effort  of  vigilance  and 
skill  to  avoid  a  collision.  But  what  places  the  Nautilus  under 
graver  difficulties  is,  that  at  the  time  of  the  collision,  she  was 
heading  towards  the  eastern  shore,  and  putting  herself  directly 
into  waters  thaf  belonged  to  the  Maiden.  The  reason  given 
for  this  is  that  she  was  deceived  by  the  movements  of  the  Mai- 
den, and  supposed  that  she  was  intending  to  pass  on  the 
western  side.  If  she  was  so  deceived,  it  may  still  be  asked, 
was  she  necessarily  so  deceived  ?  The  fact  is  that  the  Maiden 
was  headed  towards  the  eastern  shore.  In  the  excitement  and 
confusion  of  an  apprehended  collision,  it  is  not  surprising  that 
one  should  misjudge,  and  this  will  certainly  not  be  imputed  as 
a  crime.  But  in  these  cases  the  master  is  liable  sometimes 
for  errors  of  judgment.  He  may  be  responsible  for  a  mistake 
which  a  more  cool,  vigilant,  or  skilful  man  would  have  avoided. 
On  a  consideration  of  all  the  evidence  in  the  case,  I  am  not 
satisfied  that  the  faults  were  wholly  on  one  side,  and  when 
this  is  the  fact,  the  conclusion,  as  I  understand  the  law,  is  that 
the  loss  shall  be  divided  between  the  parties.  The  prevailing 
rule  of  the  law  of  the  continental  States  of  Europe,  is  that 
the  loss  shall  be  divided,  where  the  accident  is  simply  fortui- 
tous without  faults  in  either  party ;  and  as  a  rule  of  expedi- 
ency it  is  vindicated  on  the  plausible,  if  not  satisfactory  rea- 
son that  it  tends  to  make  large  and  strong  vessels  cautious  in 
avoiding  vessels  of  inferior  size  and  strength,  though  the  dan- 
ger of  injury  to  themselves  may  be  small,  and  thus  contributes 
to  the  general  security  of  navigation.  In  our  law  the  rule  is 
settled  otherwise.  But  when  it  is  quite  certain  that  the  col- 
lision was  not  an  inevitable  accident,  but  was  preceded  and 
occasioned  by  errors,  mistakes,  and  faults,  and  it  is  not  clearly 
shown  that  the  faults  were  all  on  one  side,  it  seems  to  me  to 
be  a  salutary  rule  to  divide  the  loss  between  them.  I  am  not 
aware  of  any  case  in  which  this  precise  point  has  been  decided 

45* 


534  DISTRICT  COURT, 


The  Nautilus. 


by  our  courts ;  and  it  may  be  objected  that  it  is  repugnant  to 
the  rule  of  the  common  law  in  analogous  cases  on  land  :  bat 
it  appears  to  me  in  conformity  with  the  spirit  of  the  maritime 
law,  which  generally  aims  more  at  practical  utility  and  the  in- 
terests of  navigation,  than  at  a  logical  and  scientific  deduction 
of  general  and  abstract  principles.  It  seems  also  to  have  ap- 
proved itself  to  the  mind  of  that  great  jurisconsult  and  wise 
judge,  Chancellor  Kent. 

The  damages  sustained  by  the  Maiden,  according  to  a  carefiil 
and  particular  estimate  of  the  materials  and  labor  required  to 
repair  her,  are  put  at  $591.  That  done  to  the  Nautilus  was 
small.  A  boat  was  destroyed,  worth  J35,  and  a  slight  injury 
to  the  hull,  amounting  to  about  $25;  in  the  whole,  $60.  This, 
added  to  the  damage  of  the  Maiden,  makes  the  total  damage 
$651,  and  divided  between  them  gives  to  each  $325.50.  It 
was  suggested  at  the  argument,  that  there  should  be  a  deduc- 
tion as  in  insurance  cases,  of  one  third  of  the  repairs  for  the 
difference  between  new  and  old.  No  authority  was  cited  for 
the  application  of  this  rule  to  cases  of  damage  by  collision, 
and  I  am  not  aware  that  it  has  ever  been  extended  to  these 
cases.  •  Even  if  in  some  cases  it  might  be  equitable,  I  am  not 
satisfied  it  would  be  in  this.  The  principle  on  which  the  dam- 
ages were  estimated  was,  what  would  be  the  cost  of  putting 
the  two  vessels  in  as  good  a  plight  as  they  were  before  the 
collision,  and  that  is  the  damage  that  ought  to  be  repaired. 

Decree.  The  whole  damage  to  be  divided  between  the  two 
vessels  by  moieties  and  each  party  to  pay  his  own  costs. 


MAINE,  1854.  535 


The  Young  Mechanic. 


The  Young  Mechanic  —  Wm.  McLoon,  clcMnant. 

The  privileged  lien  against  a  vessel  given  to  material  men  by  the  Revised 
Statutes  of  Maine,  ch.  125,  §  85,  amounts  Ikentially  to  an  hypothecation 
of  the  vessel  to  the  privileged  creditor. 

An  hypothecary  creditor  has  the  same  jus  in  re,  or  proprietary  interest  in  the 
thing,  as  a  pawnee  or  mortgagee. 

His  rights  are  paramount  to  the  rights  of  the  general  creditors  under  fte  laws 
of  the  State  regulating  the  distribution  of  estates  of  deceased  insolvent 
debtors. 

The  case  of  Severance  v.  Hammatty  28  Maine  K.,  was  decided  against  a  lien 
creditor  on  the  death  and  insolvency  of  the  debtor,  on  the  ground  that  the 
laws  provided  no  means  by  which  the  lien  could  be  enforced  in  such  a  case, 
consistently  with  the  rights  of  the  general  creditors  under  the  laws  for  the 
distribution  of  insolvent  estates.  But  as  no  such  difficulty  exists  in  the  ad- 
miralty, that  court  can  give  the  creditor  his  appropriate  remedy. 

April  17, 1854.  —  The  facts  In  the  case  appear  in  the  opin- 
ion of  the  court. 

The  case  was  argued  by  EvanSy  for  the  libellant,  and  Shep- 
ley,  for  the  respondent. 

Ware,  District  Judge. 

This  is  a  libel  in  rem  against  the  hull  of  a  new  ship,  since 
named  The  Young  Mechanic,  built  the  last  season  at  Rock- 
land, in  this  State,  by  a  material  man  for  the  price  of  materials 
furnished  by  the  libellant  for  building  it.  The  libel  is  founded, 
on  the  statute  of  the  State  giving  to  this  description  of  credi- 
tors a  lien  on  the  ship,  as  a  security  for  the  price  of  the 
materials  furnished. 

Wm.  McLoon,  the  claimant,  in  his  answer  alleges  that  on 
or  about  the  8th  of  April,  1854,  one  Francis  Rhoades,  intend- 
ing to  build  a  ship  during  the  season,  applied  to  him  for  a  loan 
of  money  to  purchase  the  materials  and  pay  the  laborers ; 
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that  he  advanced  for  that  purpose  the  sum  of  $20,OX»:  -zjim: 
on  the  8th  of  May,  Rhoades  executed  and  delivered  to  i,.rT.  t 
mortgago%f  the  materials  for  the  sum  advanced;  and  tt.l:: 
Ifaving  required  further  advances,  he,  on  the  8th  of  XoT«i-i*si- 
executed  another  mortgage  of  the  vessel  for  the  further  ^cs.  zc 
^20,000  advanced  ;  thaAftervr'ards  the  respondent  made  fs-- 
ther  advances  to  the  amount  of  about  $25,000,  and  on  the  +Lr 
of  December,  Rhoades  made  an  absolute  conveyance  of  u^t 
vesv^iel  to  him,  and  on  the  eighth  of  that  mouth  died  insolreo;  ; 
that  the  estate  was  duly  represented  insolvent  by  the  adminis- 
tratrix, and  commissioners  of  insolvency  have  been  duly  ap- 
pointed. 

The  answer  proceeds  to  state,  by  way  of  defence,  that  the 
whole  advances  to  the  amount  of  $65,000  were  made  on  the 
credit  of  the  ship.  It  is  admitted  that  the  articles  mentioned 
in  the  schedule  annexed  to  the  libel  were  furnished  by. the  libel- 
lant  at  the  request  of  Rhoades,  the  builder  on  account,  and 
on  the  credit  of  the  ship ;  but  it  is  contended  that  if  the  libel- 
lant  ever  had  a  lien  on  the  ship,  it  has  been  dissolved  by  the 
death  and  insolvency  of  Rhoades. 

The  respondent  having  admitted  in  his  answer  that  the 
materials  mentioned  in  the  libel  were  furnished  for  and  on  ac- 
count of  the  vessel,  the  case  presents  but  a  single  question  for 
decision ;  that  is,  whether,  admitting  that  the  libellant  ever 
had  a  lien,  it  has  been  subsequently  dissolved  by  the  death 
and  insolvency  of  the  person  who  was  owner  at  the  time 
when  the  materials  were  furnished,  and  who  remained  so 
until  the  transfer,  on  the  4th  of  December.  It  appears  to  me 
very  clear,  under  this  law,  that  a  creditor  who  has  advanced 
money  on  a  mortgage  of  the  materials,  or  the  ship,  is  in  no 
better  condition  to  defend  against  the  liens  of  material  men, 
than  the  owner  or  mortgagor;  that  he  merely  succeeds  to 
the  place  of  the  owner,  the  evident  object  of  the  law  being  to 
give  to  material  men  and  laborers  a  lien  on  the  vessel  for  their 
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security,  whoever  may  be  the  owner,  paramount  to  all  other 
claims. 

It  is  certainly  true  that  there  is  the  same  apparent  equity  in 
allowing  a  privilege  to  a  creditor,  who  loans  money  to  be  ap- 
plied to  the  building  of  a  ship,  if  in  fact  it  is  so  applied,  as  in 
allowing  it  to  the  furnisher  of  materials  and  the  mechanics,  by 
whose  materials  and  labor  the  ship  is  made,  and  the  Roman 
law  a]lo\^  the  privilege  to  both  concurrently.  For  the  thing 
thus  created  by  his  money,  in  the  pointed  language  of  Domat, 
is  as  it  were  his,  to  the  amount  that  his  money  has  contributed 
to  make  it,  elle  est  comme  siennejusq^  a  la  concurrence  de  oe  quHl 
y  a  mis,  in  the  same  sense  and  to  the  same  extent  as  it  is  the 
material  man's  or  the  mechanic's.  Domat,  Lois  Civile^  liv.  3, 
tit.  1,  sect.  5,  nos.  4,  6,  9,  10,  and  11.  Bftt  the  common  law 
gives  to  the  lender  no  such  privilege,  and  the  legislature  has 
not  seen  fit  in  amendment  of  the  law  to  extend  the  privilege 
to  him,  which  it  has  gi^en  to  the  laborer  and  furnisher  of 
materials.  The  35th  section  of  the  Revised  Statutes  of  Maine, 
under  which  the  lien  is  claimed,  is  in  these  words  :  "  Any  ship- 
carpenter,  caulker,  blacksmith,  joiner,  or  other  person,  who  shall 
furnish  labor  or  materials  for  or  on  account  of  any  vessel, 
building  or  standing  on  the  stocks,  or  under  repairs  after  having 
been  launched,  shall  have  a  lien  on  such  vessel  for  his  wages 
and  materials  until  four  days  after  such  vessel  is  launched,  or 
such  repairs  afterwards  have  been  completed  ;  and  may  secure 
the  same  by  an  attachment  on  said  vessel  within  that  period, 
which  shall  have  precedence  over  all  other  attachments." 

The  question  whether  the  lien  is  dissolved  by  the  death  and 
insolvency  of  the  owner,  must  depend  on  the  nature  and  qual- 
ity of  the  lien  or  privilege,  and  the  right  and  interest,  in  the 
thing  which  it  assures  to  the  favored  creditor.  If  it  is  secured 
by  an  attachment  or  arrest  of  the  vessel,  within  the  time 
limited,  it  has  a  precedence  over  all  other  attachments,  that  is, 
attachments  of  any  other  creditors  of  the  owner.     The  law 
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thus  constituting  it  a  privileged  lien,  it  amounts  to  a  legal  hy- 
pothecation of  the  ship,  like  a  bottomry  bond,  or  the  lien  of 
seamen  for  their  wages.  The  ship  itself  becomes  in  some 
sense  a  debtor.  It  is  a  jm  in  re,  a  proprietary  interest  in 
the  thing,  which  may  be  enforced  directly  against  the  thing 
itself  by  a  libel  in  rem,  in  whose  ever  possession  it  may  be  and 
to  whomsoever  the  general  title  may  be  transferred.  It  is 
not  indeed  a  full  jus  proprietatis  in  every  sense,  buH  one  of  a 
qualified  nature.  It  does  not  constitute  the  lien  creditor  a 
tenant  in  common  with  the  general  owner  to  all  purposes,  so 
that  if  the  possession  comes  into  his  hands  be  can  hold  it  as  a 
tenant  in  common  and  employ  it  in  that  right;  but  it  gives 
him  a^nterest  in  the  thing,  and  a  right  by  judicial  process  to 
get  his  pay  from  it.  And  this  proprietary  interest  is  as  com- 
plete, as  it  is  in  case  of  pawn  or  mortgage.  In  this  respect 
there  is  no  difference  between  pawn  and  hypothecation ;  and 
such  is  the  decision  of  the  Roman*  law.  Inter  pignus  el  Ay- 
pothecam  tantum  nominis  differt,  Dig.  20, 1,  5,  51 ;  ^JlsL  InsL 
4,  6,  7 ;  Domat,  liv.  3,  tit  1,  feet  1,  note.  The  difference 
between  them  consists  only  in  the  remedy.  The  pawnee  hav- 
ing the  possession  of  the  thing,  may,  in  some  cases  at  least, 
sell  it  and  pay  himself;  but  the  hypothecary  creditor,  not  hav- 
ing the  possession,  must  obtain  a  judicial  order  before  the 
thing  is  sold. 

If  this  view  of  the  subject  is  correct,  it  seems  ,to  follow  on 
general  principles,  that  in  the  event  of  the  owner's  death  and  in- 
solvency, the  legal  interest  of  the  hypothecary  creditor  remains 
unaffected  by  the  fact  of  insolvency  and  death,  precisely  as  it 
would  in  a  case  of  mortgage,  the  hypothecation  being  the  pre- 
cise equivalent  to  a  mortgage  containing  a  stipulation  that  the 
mortgagor  shall  retain  the  possession  until  the  condition  is 
broken.  It  being  a  transfer  of  a  legal  interest  in  the  thing, 
jus  in  re,  to  the  hypothecary  creditor  under  a  condition,  after 
that  is  broken  he  has  a  right  to  hold  the  thing  against  all 
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other  persons,  who  derive  title  under  the  hypothecators,  in 
whatever  manner  their  title  is  derived,  whether  from  contract, 
or  whether  it  is  cast  ttpon  them  by  operation  of  law. 

But  it  is  said  that  the  supreme  court  of  the  State  has  given 
a  different  construction  to  the  37th  section  of  the  same  chap- 
ter of  the  Revised  Statutes,  \yhich  gives  to  material  men  a 
similar  lien  on  houses.  The  language  of  the  two  sections, 
though  not  perfectly  identical,  is  so  nearly  alike  in  the  opept- 
tive  words,  that  there  does  not  appear  to  be  any  satisfactory 
ground  for  making  a  distinction  in  the  construction  of  the 
two,  both  being  in  pari  materia^  and  both  apparently  having 
the  same  general  object,  the  benefit  of  material  men  and 
mechanics.  And  as  the  courts  of  the  United  States  hold 
themselves  bound,  in  carrying  into  execution  State  laws,  by 
the  construction  given  to  them  by  the  State  tribunals,  I  might 
have  felt  myself  bound  to  follow  this  decision,  if  it  presented 
itself  to  my  mind  precisely  in  the  same  light  as  it  seems  to 
have  done  to  the  counsel  for  the  respondent.  But  in  examin- 
ing the  opinions,  though  it  appears  that  the  court  intimated, 
and  perhaps  pretty  strongly,  their  doubts,  whether  the  lien  in 
that  case  was  not  intended  by  the  legislature  to  be  subordi- 
nate to  the  general  laws  of  the  State  for  the  distribution  of 
the  estates  of  deceased  insolvent  debtors,  yet  I  think  it  is  pretty 
apparent  that  the  decisive,  and  turning  point,  in  the  decision, 
was  the  want  of  power  in  the  court  to  carry  the  provisions  of 
the  law  into  effect  under  any  other  construction.  "  It  might 
at  least,"  say  the  court,  "  be  regarded  as  doubtful  whether 
such  was  the  intention  of  the  legislature,"  (that  is,  to  make 
that  lien  paramount  to  the  claims  of  other  creditors,  and  all 
other  claims,  in  case  the  debtor  died  insolvent,)  "  and  if  such 
an  intention  could  be  discerned,  no  provision  is  made  to  carry 
the  intention  into  effect.  In  such  a  case  the  court  would  not 
be  authorized  to  supply  the  enactments  necessary  to  enable 
one  to  maintain  an  action  and  to  recover  a  judgment  only 
against  the  estate  subject  to  the  lien."    Severance  v.  Hammatt^ 
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*2^  Maine  Rep.  522,  Now,  if  this  case  had  been  under  the 
S-'ith  s4*ction,  and  the  suit  had  been  in  the  admiralty,  this 
ol'j»ction,  which  was  fatal  in  a  court  of  common  law,  would 
not  have  existed.  For  the  law,  having  in  its  effect  and  opera- 
tion inatle  the  thing  itself  a  principal  debtor,  the  admiralty 
proceeds  directly  against  it,  as  a  party,  by  a  libel  in  rem,  and 
the  decree  ii?  executed  upon  it  without  touching  the  general 
assets  of  the  estate.  And  if  the  law  gives  to  the  lien  creditor 
this  preference,  he  ought  not  to  be  deprived  of  it  merely  be- 
cause one  tribunal  cannot  consistently  with  the  law,  which 
governs  the  action  of  that  court,  give  the  remedy,  provided 
another  court,  to  which  he  is  authorized  to  apply,  can  give  it 
And  this  result  is  no  novelty,  but  is  familiar  to  the  jurispru- 
dence of  the  State.  When  a  party  has  rights,  which  are 
guaranteed  by  the  general  law  of  the  State,  and  a  court  of 
common  law  cannot,  consistently  with  its  own  peculiar  juris- 
prudence and  its  forms  and  modes  of  proceeding,  give  a  rem- 
edy, he  is  turned  over  to  a  court  of  equity. 

And  further;  the  Act  of  1850,  passed  immediately  after  the 
publication  of  this  decision  of  the  court,  w^as  evidently  in- 
tended to  remedy  the  imperfection  of  that  section  of  thfe 
Revised  Statutes,  which  the  decision  disclosed.  And  though 
this  act  does  not  in  its  terms  extend  to  the  35th  section,  it  is 
so  clear  a  declaration  of  the  legislative  intention  in  respect  to 
the  37th  section,  and  the  35th  being  in  pari  materia^  and  the 
credit  being  precisely  similar  in  its  character  with  the  other, 
that  in  reason  and  equity  it  ought  to  be  held  to  be  a  declara- 
tion of  the  legislative  intention  in  relation  to  this  section  as 


well  as  the  other. 

Decree  for  the  libellants. 
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The  Pettona. 

Under  a  contract  of  affreightment,  whether  in  writing  or  verbal,  for  the  trans- 
portation of  merchandise  on  the  high  seas,  the  master  is  bound  to  have  it 
safely  stowed  under  deck. 

If  it  IS  carried  on  deck  without  the  consent  of  the  shipper,  and  suffers  dam- 
age by  any  accident  that  would  not  have  happened  to  it  equally  under 
deck,  the  master  and  owners  must  bear  the  loss. 

In  a  libel  against  the  ship  on  a  contract  of  affreightment  by  the  shipper,  the 
master  is  not  a  competent  witness  for  the  owners  without  a  release,  but  if 
there  are  several  owners,  a  release  by  a  part  of  them  is  sufficient 

Julp  24, 1854.  —  This  is  a  libel  in  rem  against  the  schooner 
Peytona,  on  a  contract  for  the  transportation  of  472  hides 
from  Boston  to  Belfast,  consigned  to  Messrs.  Lewis  &  Miller. 
The  hides  were  stowed  on  deck,  and  on  the  voyage  184  were 
either  washed  overboard,  or  thrown  over  by  the  crew  on  ac- 
count of  stress  of  weather,  and  for  the  safety  of  the  ship. 
The  residue  were  carried  to  Belfast;  but  the  harbor  being 
frozen,  the  vessel  was  not  able  to  reach  the  wharf  of  the  con- 
sigilees,and  the  hides  were  taken  out  on  the  ice,  carried  ashore 
in  sleighs,  and  left  on  another  wharf.  There  they  were  ex- 
posed to  the  changes  of  the  weather  for  four  or  five  weeks, 
and  by  this  exposure,  received,  as  is  alleged  in  the  libel, 
material  damage.  No  notice  of  the  arrival  of  the  goods  was 
given  to  the  consignees,  and  the  libellant  not  hearing  from 
them  as  he  expected,  and  having  some  time  afterwards  been 
informed  that  they  had  been  shipped,  found,  by  inquiry,  that 
they  had  arrived,  and  were  on  Miller's  wharf. 

The  hides  were  examined  on  the  wharf  by  two  tanners,  and 
they  reported  the  damage  equal  to  one  dollar  on  a  hide,  upon 
an  average.  But  on  a  further  and  more  critical  examination 
by  one  of  the  witnesses,  to  whom  they  were  delivered  to  be 
tanned,  he  says  that  twenty  of  the  hides  were  badly  dam- 
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merchant,  at  his  election,  may  proceed  directly  against  the  ship 
herself. 

But  this  right,  as  to  stowage  of  his  goods,  is  in  favor  of  the 
shipper,  and,  like  all  other  rights,  may  be  waived,  and  the  only 
question  of  difficulty  in  this  part  of  the  case  is,  whether  it 
was  so  waived.  The  evidence  which  has  a  bearing  on  the 
question  is  somewhat  contradictory,  and  not  easily  reconcil- 
able. The  contract  was  verbal.  Cunningham,  a  witness  for 
the  libellant,  and  a  clerk  in  the  house  of  McLafflin  &  Co.,  the 
shippers,  says  that  he  went  to  the  wharf  to  find  a  vessel,  and 
there  found  the  Peytona,  of  which  one  of  the  house  was  a 
part  owner,  bound  to  Belfast.  He  inquired  for  the  master  by 
name,  but  the  master  having  been  recently  changed,  he  asked 
a  man  on  board,  who  appeared  to  be  master,  and  fti  fact  was 
so,  whether  he  could  take  a  quantity  of  hides  to  Belfast,  and 
he  agreed  tb  take  them.  There  was  no  agreement  as  to  the 
freight,  but  they  were  to  go  at  the  common  rate  of  freight. 
Nothing  was  said,  according  to  this  witness,  as  to  their  stow- 
age, whether  on  deck  or  under  deck.  He  left,  saying  that 
they  would  be  sent  down  in  the  afternoon. 

The  master  was  offered  as  a  witness  on  the  part  of  the  re- 
spondents, and  objected  to,  on  the  ground  that  he  had  an  inter- 
est in  the  event  of  the  suit  A  release  was  then  offered,  signed 
by  all  the  coiKvners,  except  one,  and  this  was  objected  to  be- 
cause it  was  not  signed  by  all.  Undoubtedly  if  the  master 
was  guilty  of  a  fault,  for  which  his  owners  were  responsible, 
and  they  suffered,  he  might  be  answerable  over  to  them,  and 
would  therefore  be  inadmissible  as  a  witness,  on  the  ground  of 
interest,  without  a  release.  But  a  release  of  part  of  the  co- 
owners  is  sufficient.  If  they  should  have  any  right  of  action 
against  him,  it  would  be  a  joint  action,  and  a  release  of  one  of 
the  joint  parties  would  be  as  effectual  a  bar  to  the  action  as  a 
release  by  all.    1  Greenleaf^  Evid.  427,  note. 

The  testimony  of  the  master,  as  well  as  that  of  the  mate, 
differs  in  some  respects  from  that  of  Cunningham.     According 
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to  them,  a  young  man  came  to  the  vessel  in  the  morning  to 
engage  transportation  for  a  quantity  of  hides.  The  master  told 
him  he  would  take  them,  but  that  the  vessel  was  full  below, 
and  that  they  must  go  on  deck.  On  this  he  said  that  be  would 
return  to  the  store  for  orders,  and  that  some  time  after  he  came 
back  and  said  that  the  hides  would  be  sent  down  in  the  after- 
noon. This  is  stated  more  particularly  by  the  mate,  but  in 
this  part  of  his  testimony,  he  is  certainly  under  a  mistake. 
Cunningham,  who  made  the  contract,  did  not  return,  and  the 
mate  is  also  mistaken  as  to  the  person  who  engaged  the 
freight  But  the  hides  were  received  in  the  afternoon  of  the 
same  day  and  put  on  deck.  Pingree,  a  clerk  in  the  store, 
brought  down  a  bill  of  lading.  Tie  master,  after  examining  it, 
declined  to  sign  it,  because  the  consignment  was  to  a  firm  that 
had  dissolved,  and  ceased  to  do  business.  Pingree  then  re- 
turned to  the  store  and  brought  another  bill  of  lading,  by 
which  the  hides  were  consigned  to  Lewis  &  Miller.  The 
master  also  declined  signing  that,  because  the  harbor  was  frozen 
and  he  could  not  carry  hi?  vessel  to  their  wharf.  Pingree  then 
left,  on  the  promise  of  the  master,  as  he  says,  that  he  would 
go  to  the  s4ore  and  there  execute  a  bill  of  lading.  He  fedled 
to  go,  and  left  Boston  with  the  hides  without  signing  one. 

This  is  the  substance  of  the  testimony  which  goes  to  show 
the  nature  and  conditions  of  the  contract.  Without  imput- 
ing to  any  of  the  witnesses  intentional  misrepresentation,  it 
appears  to  me  that  the  reasonable  inference  from  the  whole  is, 
that  this  was  a  common  and  ordinary  contract  of  affreight- 
ment. It  is  a  common  and  well-known  practice  for  vessels  in 
this  trade  to  carry  a  deck-load,  and  it  is  proved  in  the 
present  case  that  it  is  not  unusual  to  carry  green  hides  on 
deck.  The  shipper  and  the  master  know  perfectly  well  that 
where  they  are  so  carried,  it  is  at  the  master's  risk,  unless  the 
shipper  consents  to  take  it  on  himself.  Even  then  if  it  were 
admitted  that  Cunningham  knew  that  the  hides  if  taken  must 
be  carried  on  deck,  it  would  not  of  necessity  follow  that  the 
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risk  would  be  shifted  from  the  master  to  the  shipper.  He  might 
be  willing  that  they  should  be  thus  carried  on  the  master's 
responsibility,  as  is  often  if  not  most  usually  done  by  packet 
roasters  in  the  coasting  trade.  When  the  bills  of  lading  were 
brought  to  the  master  for  his  signature,  he  twice  objected  to 
signing  them  for  different  reasons.  But  though  they  were  in 
the  common  form,  he  made  no  objection  on  that  account 
And  yet  he  well  knew  that  under  such  a  bill  of  lading  he  took 
the  risk  of  a  deck  passage  on  himself.  His  not  objecting  to 
the  bill  of  lading  on  this  account  can  hardly  be  considered 
less  than  a  tacit  admission,  as  full  freight  was  charged,  that 
the  risk  was  to  be  on  him.  If  this  be  a  correct  view  of  the 
evidence,  it  follows  that  the  ship  is  liable  for  the  loss  of  the 
deck-load. 

The  second  claim  is  for  the  injury  sustained  by  the  hides 
which  were  exposed  on  the  wharf.  The  master  knew:  to 
whom  they  were  consigned.  He^  declined  signing  a  bill  of 
lading,  which  required  him  to  deliver  them  at  the  wharf  of  the 
consignees,  on  account  of  the  obstruction  of  the  ice ;  and  this 
might  perhaps  excuse  him  for  landing  them  at  some  other  con- 
venient place.  As  a  general  rule  a  delivery  of  the  goods  on 
the  wharf  is  sufficient  to  discharge  the  master.  The  con- 
signee must  be  there  ready  to  receive  the  goods,  and  the  mas- 
ter is  not  bound,  in  ordinary  cases,  to  transport  them  to  his 
storehouse.  But,  as  it  is  justly  observed  by  Chancellor  Kent, 
the  rule  has  this  reasonable  qualification.  They  must  be  there 
delivered  to  some  one,  who  is  authorized  to  receive  them,  or  a 
previous  notice  must  be  given  to  the  consignee  of  the  time 
and  place  of  delivery,  and  the  master,  is  not  justified  without 
such  notice  in  leaving  them  unprotected  and  exposed  on  the 
wharf.  .3  Kentj  Com.  315.  In  this  case,  no  notice  was  given, 
but  the  hides  were  left  exposed  to  the  weather  on  an  open 
wharf,  nor  did  the  consignees  know  of  their  arrival  until  they 
were  informed  by  the  owner,  who  went  to  find  his  goods. 

46* 
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The  damage  they  received  from  this  exposure  was  throagh  the 
fault  and  neglect  of  the  master,  or  the  agent  of  the  vessel,  and 
for  this  the  owners  are  responsible. 

The  whole  number  of  hides  was  472,  and  the  whole  cost 
^2,527.21,  giving  an  average  of  a  fraction  over  $5.35  for  a 
hide,  and  $985.18  for  184  lost  Twenty  hides  were  damaged 
from  fifty  to  seventy-five  per  cent  —  on  an  average,  sixty-two 
and  a  half  per  cent  The  loss  being  $107.08,  the  damage  at 
sixty-two  and  a  half  per  cent  will  be  $66.92,  making  a  total 
of  $1,052.10. 

Decree,  $1,052.10  damages,  and  costs. 


Thb  Kearsarqe. 

The  lien  giyen  to  material  men,  mechanics,  and  laborers,  by  eh.  125,  §  35,  of 
the  Revised  Statutes  of  Maine,  for  materiab  furnished  and  labor  performed 
for  and  on  account  of  a  vessel,  is  not  restricted  to  mechanics  and  laborers, 
but  extends  to  merchants  and  all  persons  who  render  like  8eryices. 

It  does  not  cover  charges  for  tools  or  other  articles  used  by  the  workmen  in 
doing  the  work,  but  only  materials  which  go  into  the  ship  and  make  part  of 
it  when  finished. 

It  does  not  extend  to  a  merchant  who  procures  insurance  on  a  cargo  of  tim- 
ber purchased  for  and  used  in  the  construction  of  the  ship,  such  a  person 
not  being  in  tbe  sense  of  the  law  a  furnisher  of  materials. 

A  credit  given  to  the  builder  is  not  necessarily  a  waiver  of  the  lien,  but  is 
only  so  when  it  is  inconastent  with  it 

If  the  lien  is  limited  in  time,  and  the  credit  extends  beyond  the  duration  of 
the  lien,  it  is  an  absolute  waiver;  but  if  the  terms  of  credit  may  expire 
before  the  lien  does,  then  whether  the  lien  is  waived  or  not  is  a  question  of 
intention. 

If  the  owner  is  building  two  vessels  at  the  same  time,  and  materials  are  fur- 
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nished  generally  for  both,  the  material  man  has  a  lien  on  both  the  vessels, 
and  may  enforce  it  against  either  of  them. 
A  creditor,  who  advances  money  to  the  builder  on  a  mortgage  of  the  vessel, 
succeeds  to  the  place  of  the  owner,  and  takes  an  interest  in  the  vessel  sub- 
ject to  the  liens  of  the  material  men  and  mechanics. 

January  3,  1855.  —  Tue  case  was  argued  by  S/ieplep,  for  the 
libellants,  and  Ratid,  for  the  claimants.  The  facts  are  stated 
in  the  opinion  of  the  court. 

Ware,  District  Judge. 

This  is  a  libel  by  material  men  against  the  hull  of  a  new 
ship,  since  named  the  Kearsarge,  for  the  value  of  materials 
furnished.  The  case  involves  several  questions  of  considerable 
importance  to  the  ship-building  interest  in  this  State,  some  of 
which  are  novel  and  of  no  inconsiderable  difficulty. 

Messrs.  E.  &  E.  Perkins  of  Biddeford,  on  the  9th  of  Decem- 
ber, 1853,  entered  into  a  contract  with  Charles  C.  Sawyer  and 
seven  others,  to  build  for  them  a  new  ship,  —  the  builders  to 
furnish  all  the  materials  and  complete  the  vessel  ready  to 
receive  her  rigging,  and  to*  be  delivered  in  the  month  of  Sep- 
tember following.  The  form  and  dimensions  of  the  vessel  are 
particularly  set  forth  in  the  contract  By  the  agreement  the 
builders  were  to  get  insurance  on  the  vessel  while  she  was  on 
the  stocks.  The  price  agreed  was  forty-two  dollars  a  ton, 
but  the  purchasers  were  to  pay  only  for  660  tons  admeasure- 
ment, if  she  even  exceeded  that  tonnage.  It  was  further . 
agreed  that  the  builders  should  give  a  mortgage  of  the  vessel 
to  the  purchasers  as  a  security  for  their  advances,  which  was 
accordingly  done  in  March,  1854.  Two  thirds  of  the  price 
was  to  be  paid  while  the  work  was  in  progress,  and  one  third 
when  she  was  completed  and  ready  for  delivery. 

This  contract  having  been  made,  the  builders  applied  to 
Messrs.  Lyman  &  Richardson,  of  this  town,  to  supply  them 
from  time  to  time  in  the  progress  of  the  work  with  articles  of 
ship-chandlery,  which  was  accordingly  done  to  the  amount  as 
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charged  in  the  bill  of  $944.27.  The  builders  having  failed  to 
pay,  this  libel  is  brought  to  enforce  the  lien  for  the  price  given 
by  the  statute  of  the  State. 

It  is  not  denied  that  the  articles  enumerated  in  the  schedule 
annexed  to  the  libel  were  furnished  for  and  on  account  of 
this  ship,  together  with  another  which  the  contractors  were 
building  at  the  same  time,  and  in  the  same  ship-yard.  The 
influence  which  this  fact,  that  the  materials  were  furnished 
on  account  of  two  vessels  and  not  of  one  only,  has  on  the 
lien,  will  be  considered  after  disposing  of  some  particular 
objections  which  are  independent  of  this. 

A  doubt  was  suggested  at  the  argument,  but  not  much  in- 
sisted on,  whether  the  benefit  of  the  statute  lien  extended  to 
a  merchant  who  furnishes  materials  for  the  construction  of  a 
ship  in  the  ordinary  course  of  his  business  and  trade.  The 
words  of  the  statute  are  :  "  Any  ship-carpenter,  caulker,  black- 
smith, joiner,  or  other  person^  who  shall  perform  labor  or  fur- 
nish materials  for  or  on  account  of  any  vessel  building  and 
standing  on  the  stocks,  or  under  repairs  after  having  been 
launched,  shall  have  a  lien  on  such  vessel  for  his  wages  or 
materials  until  four  days  after  such  vessel  has  been  launched, 
or  such  repairs  afterwards  have  been  completed."  The 
doubt  suggested  is,  whether  the  law  having  enumerated  cer- 
tain classes  of  mechanics  and  laborers,  the  additional  words 
or  other  person  ought  not  by  a  just  interpretation  of  the  law  to 
'  be  restricted  to  persons  ejusdem  generis.  Though  it  may  be 
probable  that  the  legislature  had  principally  in  view  the  classes 
of  persons  named,  as  being  the  description  of  persons  who 
most  frequently  needed  this  additional  security,  yet  as  they 
have  used  words  which  extend  the  remedy  to  all  persons  who 
render  like  services,  it  would  be  an  unwarrantable  construc- 
tion of  the  law  to  limit  its  operation  to  any  particular  classes 
of  the  community. 

An  objection  is  also  made  to  certain  items  in  the  account 
as  not  being  covered  by  the  statute  lien.     First,  there  is  a 
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charge  for  Manilla  cordage,  which  did  not  go  into  the  con- 
struction of  the  vessel,  but  was  used  in  making  derricks  em- 
ployed by  the  workmen  in  moving  and  raising  the  timber. 
Two  other  charges  for  augurs  use^by  the  mechanics  in  doing 
the  work  are  open  to  the  same  objection,  and  I  think  it  is  well 
founded.  It  is  said  that  heretofore  it  has  been  the  practice  of 
auditors  in  settling  the  accounts  to  allow  such  charges,  and 
that  they  have  been  passed  without  objection.  At  the  same 
time  it  is  admitted  that  such  allowance  passed  sub  silentw^ 
cannot  be  urged  as  an  authority  when  the  objection  is  taken. 
It  may  be  said,  in  a  certain  sense,  that  tools  used  by  mechanics 
in  doing  the  work,  and  procured  for  that  purpose,  are  furnished 
for  and  on  account  of  the  vessel.  But  the  reasonable  intend- 
ment of  the  law  extends  only  to  such  materials  as  are  used, 
and  in  some  sense  consumed  in  the  construction  of  the  ship, 
and  when  completed,  make  part  of  her  either  as  incorporated 
into  the  body  of  the  vessel  or  as  appurtenant  to  her.  Thus 
the  law  may  perhaps  cover  materials  used  in  the  construction 
of  a  boat  built  for  the  ship's  use,  and  going  with  her  as  an  ap- 
purtenance. This  appears  to  me  to  be  not  only  the  natural 
and  obvious  intent  of  the  law,  but  this  construction  is 
strengthened  from  the  nature  and  operation  of  the  lien. 
When,  on  a  contract  of  sale,  the  law  gives  to  the  vendor  a 
lien  on  the  thing  sold,  as  a  security  for  the  purchase-money, 
an  imperfect  title  only  passes  to  the  vendee.  But  it  becomes  a 
perfect  and  unincumbered  title  when  the  price  is  paid.  If  the 
tools  used  by  the  mechanics,  in  the  performance  of  the  work, 
are,  in  the  sense  of  the  law,  furnished  for  and  on  account  of 
the  vessel,  by  the  payment  of  the  price  they  would  pass  to  the 
owners  as  appurtenant  to  the  ship.  Such,  I  think,  cannot  have 
been  the  intention  of  the  legislature. 

Another  item  in  the  account  objected  to  is  a  charge  of  in- 
surance paid  by  the  libellants  on  a  cargo  of  timber  procured 
for  the  ship  and  used  in  her  construction.  Had  such  a  charge 
been  made  by  the  vendor  and  furnisher  of  the  materials,  it 
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might  perhaps,  like  freight,  be  allowed  as  part  of  the  cost  of 
materials  at  the  place  of  delivery,  unless  by  the  bargain  they 
were  to  be  delivered  at  th6  ship-yard  of  the  builders,  and  then 
the  insurance  as  well  as  freight  would  be  involved  in  the  price. 
But  the  insurance  here  was  procured  by  a  stranger,  and  if  he 
can  claim  in  this  libel,  it  must  be  in  the  character  of  a  material 
man.  But  the  mere  payment  of  insurance  on  a  cargo  of  lum- 
ber, though  actually  furnished  for  the  ship  and  used  in  the 
construction,  cannot  give  him  the  character  of  a  furnisher  of 
materials  in  the  sense  of  the  law.  It  is  not  sufficient  for  a 
party  to  show  that  his  money  was  contributed  to  building  the 
ship  and  has  gone  into  her  construction.  The  lien  is  given  by 
the  statute  not  to  persons  generally  who  have  contributed  and 
furnished  means  towards  building  the  ship,  but  to  creditors  of 
a  certain  description ;  and  to  entitle  a  party  to  the  privilege,  he 
must  bring  himself  within  the  descriptive  words  of  the  statute 
as  a  furnisher  of  materials  and  labor.  A  person  who  merely 
pays  the  insurance  on  a  cargo  of  materials,  being  an  entire 
stranger  to  the  contract  for  furnishing  them,  stands,  in  relation 
to  the  ship,  merely  as  one  who  loans  or  advances  money  for  her 
use,  and  whatever  natural  equity  he  may  have  against  the 
vessel,  he  is  not  entitled  to  the  statute  lien. 

Another  objection  is  made  which  goes  to  the  whole  claim 
set  up  in  the  libel.  It  is  that  the  materials  were  sold  on  credit 
It  is  often  stated  in  books  of  undoubted  authority,  in  reference 
to  this  class  of  maritime  liens,  that  giving  credit  is  a  waiver 
of  the  lien.  But  it  is  obvious  that  these  general  observations 
must  be  received  with  some  limitation,  since  the  credit  is  the 
sole  foundation  of  the  lien.  The  true  formula,  in  which  the 
doctrine  is  expressed,  is  that  credit  is  a  waiver  when  it  is  in- 
consistent with  the  lien.  When  it  is  not  incompatible  with 
the  lien,  whether  it  is  waived  or  not  is  a  question  of  intention. 
Where  credit  is  given  for  a  definite  and  fixed  period,  this  is 
often  held  to  be  an  implied  waiver  of  the  lien  from  the  pre- 
sumed intention  of  the  parties,  especially  that  of  the  vendor. 
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to  rely  on  the  personal  responsibility  of  the  purchaser.  This 
is,  however,  only  a  presuraption,  which,  like  all  other  presump- 
tions which  have  their  wigin  in  the  jurisprudence  of  the 
courts,  and  are  not  made  absolute  by  the  legislature,  is  liable 
to  be  overcome  by  evidence  to  the  contrary.  K  the  law  limits 
the  duration  of  the  lien  to  a  certain  period,  and  the  term  of 
credit  extends  beyond  this  period,  then  the  presumption  prac- 
tically becomes  absolute,  the  credit  being  incompatible  with 
the  lien.  And  if  the  law  limits  t^e  lien  to  an  uncertain 
period,  as  in  this  case,  till  four  days  after  the  vessel  is  launched, 
and  this  expires  before  the  time  of  payment  arrives,  the  lien 
is  gone.  But  if  the  day  of  payment  arrives  while  the  lien  ia 
in  force,  whether  it  is  a  waiver  or  not,  is  a  question  of  fact  and 
not  of  law,  depending  on  the  intention  of  the  parties.  And 
this  intention,  in  the  absence  of  direct  proof,  may  be  inferred 
from  circumstances  as  in  any  other  case.  The  presumption  of 
jurisprudence  raised  by  judicial  tribunals  may  always  be  over- 
come by  evidence.  The  courts  have  no  authority  to  greate 
absolute  and  conclusive  presumptions  that  shall  prevent  a  party 
from  proving  the  truth;  their  office  being  to  interpret  and 
apply  the  law  to  the  cases  befoi*  them,  and  not  to  make  the 
law.  Nothing  short  of  the  supreme  power  of  the  legislature 
can  create  conclusive  presumptions,  ^wrw  el  dejure  as  they  are 
called,  that  shall  debar  a  party  from  proving  the  truth  of  his 
case.  Toullier  Droit  Civil,  vol.  10,  No.  32,  &c. ;  Domat,  Lois 
Civilesy  liv.  3,  tit.  6,  sect.  4,  no.  5. 

In  this  case  the  items  were  charged  in  an  open  account 
without  any  express  agreement's  to  the  time  of  payment, 
but  the  understanding,  as  proved  by  one  of  the  builders  as 
well  as  by  the  clerk  of  the  libcjlants,  was  that  the  payment 
was  to  be  made  when  the  vessel  was  finis|pd,  that  is,  before 
Mie  extinction  of  the  lien.  By  the  contract  of  the  builders 
with  the  purchasers  of  the  ship  their  last  payment  was  to  be 
made  at  the  same  time.  The  natural  inference  from  this 
credit,  supposing  it  to  have  been  an  absolute  credit  for  that 
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time,  seems  to  me  to  be  not  that  the  lien  was  waived,  bat  that 
credit  was  given  to  the  ship  as  wejlas  to  the  party. 

But  it  appears  that  at  the  bottom  of  the  account  in  the 
ledger  there  is  a  memorandum  in  pencilin  these  words,  "aver- 
age due  December  20,"  and  the  argument  is,  that  an  absolute 
credit  was  given  to  that  date,  and  this  was  after  the  lien  had 
become  extinct.  This  memorandum  was  made  by  the  libel- 
lant's  clerk,  and  his  explanation  is  natural,  and,  to  my  mind, 
satisfactory.  It  is  the  practice  of  the  libellants,  on  such  ac- 
counts, to  charge  interest  after  they  have  been  due  six  months, 
and  the  memorandum  was  made  merely  to  show  from  what 
time  interest  was  to  be  calculated,  not  that  the  debt  was  not 
dcmandable  before  that  time.  My  opinion  is  that  there  was 
no  intention  to  waive  the  lien,  but  that  the  vendors  intended 
to  rely  upon  it. 

But  the  most  embarrassing  question  remains  to  be  con- 
sidered. The  lien  is  given  when  materials  are  furnished  for 
or  on  account  of  any  ship  or  vessel,  apparently  contemplating 
a  single  vessel.  The  Messrs.  Perkins,  when  they  bargained 
for  and  procured  these  materials,  were  building  two  ships  in 
the  same  ship-yard,  and  the  tflaterials  were  furnished  for  both. 
They  were  so  charged  in  the  books  of  the  libellants,  and  the 
credit  was  given  not  more  to  one  than  the  other.  The  two 
were  of  the  same  size  and  model,  the  same  moulds  being  used 
for  both.  The  lien  is  given  to  the  furnisher  of  the  materials 
whoever  may  be  the  owner,  whether  the  builder  who  con- 
tracts for  the  materials,  or  the  person  for  whom  the  ship  is 
built,  or  one  who  may  purchfce  it  while  it  is  in  the  progress 
of  construction.  The  statute  may  be  said  to  look  to  the  ship 
as  a  principal  debtor,  though  4he  owner  or  builder  is  also  per- 
sonally liable,  an#it  is  a  lien  against  all  the  world.  It  is  a 
lien  beneficial  to  the  builder  as  well  as  the  material  men  an<|| 
mechanics.  It  strengthens  the  credit  of  builders,  and  enables 
them  to  obtain  their  materials  on  easier  terms,  a  consideration 
not  to  be  overlooked  in  this  State,  where  there  is  so  large  an 
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amount  of  capital  and  industry  employed  in  this  business, 
and  where  builders,  being  usually  men  of  limited  means,  re- 
quire this  collateral  support  of  their  credit.  The  statute,  being 
a  remedial  and  beneficial  statute,  ought  not  to  receive  a  strict 
and  narrow  construction,  which  would  contract  its  remedies 
and  restrict  its  benefits,  but  be  allowed  its  full  and  fair  opera- 
tion. The  words  of  the  law  look,  it  is  true,  to  a  single  vessel ; 
but  when  the  materials  are  furnished  for  two,  building  as  these 
were  by  the  same  builders,  there  does  not  seem  to  be  any  rea- 
sonable doubt  that  the  case  is  within  the  policy  of  the  law  and 
the  intention  of  the  legislature.  Nor  is  there  any  difficulty  in 
giving  the  remedy  when  they  are  owned  by  the  same  persons. 

But  this  case  is  complicated  with  another  difficulty.  The 
two  vessels  were  both  under  contract  of  sale,  while  they  were 
on  the  stocks,  and  to  different  purchasers.  At  the  time  when 
they  were  completed  and  ready  to  be  launched,  the  builders, 
who  procured  the  materials,  had  parted  with  their  whole 
interest  in  them,  at  least  in  the  one  libelled.  The  materials 
having  been  furnished  on  the  credit  of  both,  the  difficulty  and 
embarrassment  arises,  which  was  insisted  upon  at  the  argu- 
ment. In  giving  effect  to  the  lien,  on  what  principle  must  the 
court  proceed  in  making  the  apportionment  ?  One  of  the  build- 
ers, who  was  examined  as  a  witness,  testified  as  to  several 
items  in  the  account,  that  they  were  procured  for,  and  used  in 
the  construction  of  this  vessel ;  and  though  the  credit  was 
given  to  both,  these  may  possibly  be  said  to  come  within  the 
meaning  of  the  statute,  as  being  for  or  on  account  of  this  ves- 
sel. But  in  regard  to  the  greater  number  of  charges,  they 
were  furnished  for  both  and  used  in  common  for  both.  The 
libellants,  in  making  up  .their  schedule  annexed  to  the  libel, 
charged  one  half  of  the  whole  bill  to  this  vessel,  leaving  the 
other  half  as  a  charge  on  the  other. 

The  present  case  may  perhaps  be  considered  as  simplified  by 
the  fact  that  both  vessels  were  of  the  same  size  and  model,  and 
that  the  materials  may  fairly  be  presumed  to  have  been  ap- 
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propriated  about  equally  between  them,  as  the  libellants  as- 
sume to  be  the  fact  in  this  suit 

But  though  this  principle  might  perhaps  be  equitably  ap- 
plied to  the  present  case,  it  might  not  afford  a  safe  rule  for 
cases  analogous  to  it  in  their  general  character,  but  differing 
in  their  special  facts.  Suppose  that  the  vessels  were  of  differ- 
ent size  and  form,  or  put  a  still  more  complicated  case  of  more 
than  two  vessels  being  built  at  the  same  time,  all  differing  in 
form  and  tonnage,  and  the  materials  furnished,  as  in  this  case, 
on  the  credit  of  all,  and  all  belonging  to  different  owners, 
though  built  by  the  same  builders  ;  there  would  be  a  real  dif- 
ficulty in  making  the  apportionment,  if  it  in  fact  be  necessary 
for  the  material  men  to  show  the  appropriation. 

Whether  this  be  necessary,  in  the  case  supposed,  in  order  to 
save  the  lien,  is  a  question  of  no  inconsiderable  importance, 
provided  the  statute  lien  extends  to  a  case  where  the  materials 
are  furnished  for  more  than  one  vessel  in  the  course  of  con- 
struction at  the  same  time.  The  lien  is  given  where  the 
materials  are  furnished  for,  and  on  account  of  the  vessel.  Un- 
doubtedly it  may  be  necessary  for  the  material  men  to  show 
that  they  were^such  as  are  suitable  to  the  object,  and  of  such 
an  amount  as  might  be  supposed  to  be  required  for  that  pur- 
pose. But  the  act  does  not  go  on  to  add,  used  for,  and  in  the 
construction  of  the  vessel.  All  that  the  words  of  the  statute 
require  is,  that  they  should  be  furnished  for  and  on  account  of 
the  vessel. 

Nor  does  it  appear  to  me  that  more  is  required  by  the 
policy  and  object  of  the  law.  K  the  material  men  were-  re- 
quired to  prove  the  appropriation  of  the  materials,  and  follow 
them  into  the  very  ship  to  which  they  were  applied,  in  a  case 
like  the  present,  when  more  than  one  ship  was  being  built,  it 
would  be  requiring  of  them,  as  the  evidence  in  this  case  shows, 
what  it  would  be  impossible  for  them  to  do.  It  would  be 
practically  equivalent  to  annulling  the  lien  in  all  cases  like 
the  present     Where  materials  are  furnished  for  more  than 
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one  vessel,  being  built  at  the'  same  time,  and  by  the  same 
builders,  if  the  law  extends  to  such  a  case,  then'  the  lien  ex- 
tends to  the  whole.  This  statute  lien,  for  the  time  that  it 
endures,  four  days  after  the  vessel  is  launched,  appears  to  me 
to  constitute  a  legal  hypothecation  ;  and  an  hypothecation, 
like  a  mortgage,  from  which  it  differs  only  in  name,  from  its 
own  nature  is  entire  in  the  totality  of  the  whole  mass  of  prop- 
erty hypothecated,  and  entire  in  every  part ;  iota  in  toto  et  tola 
in  qualibet  parte^  Code^  8,  28,  6 ;  propter  indivisam  causam 
pignaris,  1%.  21,  2,  65 ;  Dig,  20, 1, 19;  Domat,  liv.  3,  tit  1, 
sect,  1,  No.  18 ;  ToviUier,  vol.  6,  No.  762, 763.  Being  eijus  in  rer, 
and  in  its  nature  indivisible,  it  adheres  in  its  totality  to  every 
portion  of  the  hypothecated  property,  as  a  security  for  the 
creditor,  whoever  may  be  the  owner,  and  unaffected  by  any 
change  of  ownership  after  the  lien  attaches.  It  is  like  the  hy- 
pothecation of  the  ship  and  freight  for  wages.  The  seamen 
in  a  proceeding  in  rem,  for  their  wages,  are  not  obliged  to  pro- 
ceed against  both  jointly,  but  may  recover  the  whole  from 
either  separately,  though  the  ship  may  belong  to  one  party, 
•  and  the  freight  to  another.  If  this  analogy  is  followed,  it 
removes  all  the  difficulty  of  apportionment  The  material 
men  are  not  obliged  to  proceed  against  all  for  the  total  debt, 
nor.  against  each  separately  for  its  ratable  part,  but  may 
recover  the  whole  debt  from  any  one,  and  leave  the  equities 
between  the  different  owners  to  be  settled  among  themselves. 
Decree  for  the  libellant^ 

*  The  decree  in  this  case  was  reversed  by  the  circuit  court  on  appeal,  on 
the  ground  that  the  statute,  giving  a  lien  where  materials  are  furnished  for  a 
vessel,  is  to  be  strictly  construed,  and  does  not  apply,  if  they  are  furnished  for 
two  vessels  together,  and  it  does  not  appear  to  which  they  were  appropriated. 

It  was  further  held,  that  the  purchaser,  by  afterwards  using  them  in  either 
vessel,  made  an  appropriation,  which  gave  the  seller  a  lien,  under  the  statute, 
on  that  vessel.  And  the  case  was  sent  to  an  assessor  to  ascertain  what  part  of 
the  materials  were  used  in  building  the  Eearsarge. 
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Pdmnton  V.  The  Hull  op  a  New  Snip. 

VntK*r  tho  lien  law  of  Maine,  where  the  joiner  work  on  a  ship  is  done  under 
a  iiin;;lo  con  tract  with  the  owner,  for  a  stipulated  price  for  the  whole,  a  sah" 
coiitraclcir,  who  performs  a  part  of  the  work,  has  the  benefit  of  this  lien, 
althou<*h  the  owner  is  under  no  personal  liability  to  him. 

Jr<n/ 23,  lSr)i3.  —  The  material  facts  in  this  case  are,  that 
th<^  ohiiniant^,  in  November,  1854,  being  engaged  in  building 
n  vrssel  at  Wiscasset,  of  about  500  tons  burden,  contracted 
with  John  L.  Chapman,  to  do  the  joiner  work  at  the  rate  of 
J^.i*!  per  ton.  Chapman,  in  the  progress  of  the  work,  en- 
uajijtHl  Purinton,  tlie  libellant,  to  do  a  portion  of  it,  for  which 
ho  \va8  to  be  paid  the  sum  of  $175.  Purinton  having  per- 
fonniMl  hi:it  ena:rtpoment,  and  not  being  paid,  brought  this  libel 
n^uinst  the  vessel,  and  claims  a  lien  upon  it  as  security  for  the 
8UIU  due. 

Tht*  case  was  argued  by  Gilberiy  for  the  libellant,  and 
KvanSy  for  the  claimant. 

Wauk,  IK^trict  JuJg'e, 

The  facts  in  this  case  being  admitted,  the  only  question  that 
arises  is  one  of  law ;  whether,  when  an  owner,  in  the  building 
of  a  vessel,  ci^ntmcts  with  a  mechanic  to  do  a  certain  portion 
of  tht^  work,  for  a  stipulated  price,  and  the  contractor  engages 
another  mechanic  to  do  a  portion  of  the  work  for  which  he 
has  contracted,  such  sub-contractor  has,  under  the  Revised 
Statutes  of  this  State,  ch.  125,  sect  35,  a  lien  on  the  vessel,  as 
collateral  security  for  the  price  of  his  labor. 

As  a  general  rule  of  the  common  law,  it  is  certainly  true 
that  when  one  man  engages  another  to  build  him  a  ship  out  of 
materials  furnished  by  himself,  or  to  do  for  him  any  otb« 
work,  no  obligation  can  grow  out  of  this  contract  against  him* 
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self,  except  in  favor  of  the  person  with  whom  he  contracts. 
He  is  personally  bound  to  perform  the  obligations  of  his  con- 
tract, and  his  property  also  is  bound  to  the  same  extent  as  he 
is  personally,  but  no  further.  If,  in  the  execution  of  this  con- 
tract, the  contractor  engages  another  person  to  do  a  part  of 
the  work,  this  sub-contractor  is  a  stranger  4o  the  principal,  the 
owner  of  the  ship,  who  is  under  no  personal  obligation  to  him. 
The  sub-contractor  can  maintain,  on  his  contract  with  the 
undertaker,  no  personal  action  against  the  owner  of  the  ship, 
and  no  personal  obligation  can  arise  against  him  out  of  such 
a  contract,  to  which  he  is  a  stranger.  If  there  is  no  obliga- 
tion on  him  personally,  neither  can  his  property  be  bound. 
These  are  plain  principles  of  the  common  law,  and  are 
founded  in  common  sense  and  common  justice. 

The  question  i^aised  by  this  libel  is,  whether  the  Revised 
Statutes  of  this  State  have  changed  these  principles  of  the 
common  law  in  this  particular  case.  And  it  will  readily  be 
admitted,  that  the  plainest  and  most  explicit  language  ought 
to  be  required  in  a  statute  to  set  aside,  in  a  particular  case,  the 
plain  principles  of  the  common  law,  which  govern  in  all  other 
transactions  between  m$in  and  man ;  and  to  hold  one  man's 
property  to  be  bound  for  the  fulfilment  of  another  man's  obli- 
gations, in  derogation  of  the  clear  principles  of  common 
right. 

The  words  of  the  law  are  :  "  Every  ship-carpenter,  caulker, 
blacksmith,  joiner,  or  other  person,  who  shall  perform  labor,  or 
furnish  materials  for  or  on  account  of  any  vessel  building  or 
standing  on  the  stocks,  &c.,  shall  have  a  lien  on  such  vessel 
for  his  wages  or  materials  until  four  days  after  such  vessel  is 
launched,"  &c.  Ch.  125,  sect.  35.  Every  person  who  comes 
within  the  descriptive  terms  of  law,  (and  under  the  phrase 
"other  persons,"  are  included  all  who  furnish  materials  or 
labor,)  is  entitled  to  the  benefit  of  the  act  The  lien  is  not 
made  to  depend  on  any  special  contract,  but  extends  to  all 
who   have  rendered  service.     There  must,  it  is  true,  in  all 
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cases,  be  understood  to  be  some  sort  of  a  contract  The  ser- 
vices must  he  for  or  on  account  of  the  vessel,  and  be  rendered 
by  the  procurement  of  some  person  who  is  so  connected  with 
the  ship  as  to  be  authorized  to  procure  them  and  appropriate 
them  to  this  object,  and  not  merely  by  the  voluntary  and  un- 
authorized act  of  the  person  claiming  the  lien.  But  who  that 
person  may  be,  provided  he  has  this  authority,  is  immaterial — 
whether  the  owner  or  the  contractor  who  undertakes  the  work. 
)n  either  case  the  ship  becomes  the  debtor,  and  as  soon  as  the 
service  is  rendered,  or  the  materials  furnished,  a  contract  or 
obligation  immediately  results,  and  the  ship,  by  operation  of 
law,  becomes  hypothecated  for  the  debt.  The  result  is,  that 
every  material  man  who  has  supplied  materials,  and  every 
mechanic  and  laborer  who  has  performed  labor,  has  his  sep- 
arate and  individual  lien,  however  small  his  demand  may  be, 
I  am  aware  that  this  construction  of  the  law  may  give  rise 
to  some  practical  inconveniences.  The  owner  usually  contracts 
with  some  one  or  two  persons  as  master-builders  to  make  his 
ship.  They  employ  a  large  number  of  laborers  on  their  own 
private  account  to  do  the  work.  The  contract  may  be  to  pay 
so  much  for  the  ship  completed,  the  builder  providing  the 
materials ;  or  it  may  be  so  much  for  the  work  done,  the  owner 
furnishing  the  materials.  The  owner  pays  the  master-builder, 
with  whom  he  has  contracted,  from  time  to  time,  as  the  w^ork 
advances.  If  the  contractor  fsdls  to  pay  his  laborers  and 
material  men,  when  he  provides  the  material,  and  a  large 
amount  of  these  debts  remain  unpaid,  as  4iens  on  the  ship 
when  it  is  completed,  they  undoubtedly  may  prove  a  serious 
embarrassment  to  the  owner.  This  construction  of  the  law 
imposes  on  the  owner,  when  his  ship  is  built  by  contract,  the 
necessity  of  seeing  to  the  proper  application  of  the  money 
that  he  from  time  to  time  pays  the  contractor,  or  of  reserving 
in  his  own  hands  a  sufficient  sum  to  meet  all  the  unpaid 
claims  of  material  men  and  of  laborers  employed  in  the  work; 
and  it  appears  to  me  that  this  was  within  the  contemplation 
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of  the  legislature.  This  may  be  not  unnaturally  inferred  from 
the  short  time  that  the  lien  lasts,  only  four  days  after  the  ship 
is  launched.  When  that  time  has  elapsed  the  ship  is  clear  of 
all  secret  and  unknown  liens.  And  it  seems  necessarily  to  be 
inferred  from  the  enumeration  and  description  of  the  persons 
entitled  to  the  privilege,  including  not  only  ship-carpenters, 
who  are  usually  the  contractors,  but  aUo  caulkers,  blacksmiths, 
and  other  persons.  On  the  construction  contended  for  by  the 
claimant,  that  the  lien  is  given  only  when  the  contract  is 
directly  with  the  owner,  if  the  ship  is  built  by  contract,  all 
these  persons,  except  the  master  carpenter,  who  undertakes  the 
work,  would  be  deprived  of  tl^ir  privileges.  Yet  the  words 
of  the  law,  according  to  their  natural,  if  not  necessary  import, 
give  the  privilege  to  all  those  persons,  without  any  regard  to 
the  person  with  whom  they  contract 

It  is  said  that  by  this  construction  double  lieifs  are  created: 
one  in  favor  of  the  principal  contractor,  and  another,  for  the 
same  identical  thing,  in  favor  of  the  sub-contractor  under  him. 
This  may  be  so,  and  it  is  one  of  the  practical  inconveniences 
of  the  statute  provision.  But  the  ship  owes  but  one  debt ;  and 
the  discharge  of  the  sub-contractor's  lien,  by  the  payment  of 
his  demand,  would  discharge  also  that  of  the  principal  pro 
tanlo,  though  the  payment  of  the  principal  contractor  might 
not  discharge  the  sub-contractor's  lien.  The  reason  of  the 
distinction  is,  that  it  is  the  duty  of  the  principal  contractor  to 
pay  this  debt,  and  if  he  neglects  it,  and  suffers  the  ship  to  be 
attached,  it  would  be  an  equitable  offset  to  so  much  of  his 
claim  against  the  owner  as  the  debts,  which  the  owner  has  by 
his  default  been  obliged  to  pay,  amount  to. 

It  is  again  said  that  the  lien  may  be  secured  by  an  attach- 
ment at  common  law.  An  attachment  must  be  on  a  suit  com- 
menced. But  the  sub-contractor  has  no  contract  with  the 
owner,  and  no  personal  claim  against  him ;  for  the  general 
undertaker  does  not  contract  as  the  agent  of  the  owner,  but  on 
his  own  account.     He,  therefore,  can  sue  in  a  personal  action, 
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only  the  party  with  whom  he  contracts,  and  it  is  asked,  how 
shall  he  hold  the  owner's  property  in  a  suit  against  another 
person  for  the  proper  debt  of  that  person,  the  undertaker.  The 
answer  ii5,  that  in  this  special  case,  the  law  gives  him  that  right, 
not  against  the  owner's  property  generally,  but  against  the 
particular  thing  which,  to  the  extent  of  his  demand,  is  the 
product  of  his  own  labor.  But  this  objection  would  naturally 
strike  a  court  of  common  law  w^ith  more  force,  on  account  of 
the  singular  anomaly  it  introduces  into  its  course  of  proceed- 
ings, than  it  would  a  court  of  admiralty,  where  the  process  is 
against  the  thing,  and  where  in  these  maritime  liens  the  court 
is  in  the  habit  of  considering  the  credit  as  given  to  the  thing 
itself,  and  regarding  that  as  a  principal  debtor. 

The  counsel  for  the  claimant,  in  a  strong  and  ingenious  ar- 
gument to  show  that,  under  the  statutes  of  this  State,  the  lien 
is  confined  to'  persons  who  contract  directly  with  the  owner, 
has  referred  to  a  number  of  decisions  of  courts  of  other  States, 
on  laws  analagous  to  that  of  this  State.  One  general  remark 
will  apply  to  all.  So  far  as  they  were  adjudications  on  liens 
created  by  statutes,  and  not  existing  at  common  law,  they 
apply  to  the  present  case  only  by  an  imperfect  analogy.  The 
language  in  all  these  statutes  differs  from  that  of  the  law  of  this 
State.  The  authority,  which  appears  to  me  to  apply  with  the 
most  stringency,  is  the  case  of  Smith  v.  The  Steamer  Eastern 
Railroad,  1  Curtis,  R.  253,  decided  by  the  circuit  court  in  Mas- 
sachusetts. This  was  on  a  statute  of  Massachusetts,  giving  a 
lien  on  domestic  vessels  similar  to  that  given  by  the  laws  of  this 
State.  The  court  came  to  the  conclusion,  partly  from  a  con- 
sideration of  the  language  of  the  act,  which  was  considered 
not  to  be  in  itself  decisive,  and  partly  from  the  analogy  of  this 
statute  to  other  statutes  of  the  same  State  in  pari  materia, 
that  the  intention  of  the  legislature  was  to  give  to  the  classes 
of  persons  embraced  by  the  act,  the  same  rights  and  remedies 
against  domestic  vessels,  that  are  allowed  by  the  geiferal  mar- 
itime laws  of  the  country  against  foreign  vessels,  or  those  be- 
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longing  to  another  State.  By  this  general  unwritten  maritime 
law,  all  persons  who  are  employed  in  the  repair  of  a  vessel, 
who  furnish  materials  for  that  purpose,  or  provisions  and  stores 
for  the  use  of  the  crew,  have  a  lien  on  the  ship  for  their  secu- 
rity, which  may  be  enforced  by  a  libel  in  rem  in  the  admiralty. 
But  this  lien  is  understood  to  exist  only  in  favor  of  persons 
who  contract  directly  with  the  owner,  or  his  authorized  agent 
in  his  behalf,  (generally  in  the  case  of  repairs,  or  the  furnish- 
ing of  ships'  stores,  the  master,)  and  does  not  extend  to 
others  from  whom  he  may  ^obtain  the  materials,  or  whom  he 
may  employ  to  do  the  work.  The  lien  results  from  the  per- 
formance of  a  contract  made  directly  binding  on  the  owner  as 
well  as  the  agent.  The  statute  of  Massachusetts  is  as  broad 
as  the  general  maritime  law,  and  embraces  all  the  classes  of 
persons  who  have  a  lien  under  that  law,  those  who  furnii<h  pro- 
visions and  stores  for  the  use  of  the  ship's  company,  as  w^ell 
as  mechanics  and  others  who  perform  labor  and  furnish 
materials,  used  in  the  repairs  or  equipment  of  the  vessels.  It 
covers  the  whole  of  this  chapter  of  the  maritime  law,  and 
gives  to  the  mechanics  and  material  men  the  same  remedies 
against  domestic  vessels  which  they  before  had  against  foreign 
vessels.  The  statute  of  this  State  does  not  include  one  im- 
portant class  of  creditors,  those  who  furnish  provisions  and 
stores  for  the  ship.  It  is  confined  to  those  whose  labor  or 
materials  are  directly  applied  to  the  construction  or  repairs  of 
the  ship,  become  incorporated  in  it,  and  make  part  of  the  thing 
itself.  It  cannot  then  be  fairly  considered  as  a  mere  extension 
of  the  remedy,  already  existing  against  foreign,  to  domestic 
vessels. 

The  legislature  of  this  State  appears  to  me  to  have  had  a 
different  object  in  view, — that  of  giving  a  security  to  every 
person  who  has  furnished  materials  for  the  construction  or 
repair  of  a  ship,  (and  they  must  of  course  be  received  for  that 
purpose  by  some  one  who  is  authorized  to  do  it,)  or  has  per- 
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formed  labor  in  the  progress  of  the  work,  a  Ilea  on  the  ship 
fop  the  short  space  of  four  days  after  the  ship  is  launched,  if  a 
new  ship,  or  after  the  repairs  are  completed,  if  the  ship  is 
already  launched,  without  regard  to  the  particular  person  with 
whom  the  contract  is  made.  Such  is  the  proper,  ordinary,  and 
natural  meaning  of  the  words  of  this  section,  and  it  appears 
to  me  that  nothing  short  of  this  will  satisfy  their  meaning.  If 
we  were  permitted  to  go  beyond  the  words  of  the  law,  and 
conjecture  the  motives  of  the  legislature,  we  may  readily  sup- 
pose them  to  have  been  to  secure  the  material  men  and  labor- 
ers a  compensation  for  their  materials  and  labor  against  the 
insolvency  of  the  contractor;  and  this  may  be  done  without 
injury  to  the  contractor,  or  material  inconvenience  to  the 
owner,  who  may  retain  in  his  hands  a  sufficient  sum  to  meet 
these  contingencies,  until  the  four  days  have  elapsed. 

This  section  of  the  Revised  Statutes  is  copied  w^ith  some 
alteration  from  the  Statute  of  February  19, 1834.  That  gave 
to  the  same  class  of  persons  the  same  lien,  and  for  the  same 
term  of  time  as  the  present  law.  The  only  change  in  the 
language,  which  requires  to  be  noticed,  is  that  the  act  of  1834 
gave  the  lien  when  the  materials  were  furnished,  or  the  labor 
performed  by  virtue  of  any  written  or  parol  contract.  These 
words  were  dropped  in  the  revision,  but  this  niakes  no  change 
in  the  meaning,  nor  can  it  alter  the  construction  of  the  act, 
because  in  all. cases  there  must  be  a  contract  either  expressed 
or  implied. 

A  case  was  brought  before  this  court  in  1840,  at  the  time 
^wheVi  the  statutes  were  under  the  process  of  revision,  involv- 
ing the  oonstruction  of  this  law.  The  decision  is  reported  in 
Daveis's  Reports,  under  the  name  of  The  Calisto.  It  was  car- 
ried by  appeal  to  the  circuit  court,  and  the  decision  of  that 
court  is  reported  in  1  Story's  Reports,.under  the  name  of  Read 
v.  The  Hull  of  a  New  Ship.  That,  like  the  present,  was  a 
case  of  claim,  by  a  mechanic,  of  a  lien  on  a  new  ship,  built 
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nnder  a  contract  with  the  owner  and  claimant,  by  one  Spear. 
The  libellant  was  employed  by  Spear  to  do  a  part  of  the 
blacksmith  work. . 

The  statement  of  the  facts  and  pleadings  in  both  reports  is 
very  brief;  but  I  have  examined  the  original  papers,  and  find 
that  Purinton,  the  owner,  in  his  answer  distinctly  alleges  that 
Spear  built  the  vessel  for  hii^i  under  a  contract ;  that  Read, 
the  libellant,  "  was  not  engaged  or  employed  by  him  in  any 
manner,  that  he  made  no  agreement  with  him  whatever,"  and 
that  if  he  did  any  work  on  board  the  vessel,  it  was  as  a  laborer 
in  the  employment  of  Spear. 

The  answer  therefore  distinctly  presented  the  general  ques- 
tion which  has  been  argued  in  this  case,  whether  a  sub-contrac- 
tor has  a  lien,  yet  singularly  enough,  if  it  be  so  clear  as  the 
claimants  would  appear  to  suppose,  that  no  lien  does  exist  in 
his  favor,  this  general  question  is  not  adverted  to  either  in  the 
opinion  of  the  district  or  circuit  court,  and  as  far  as  can  be 
coDected  firom  the  reports,  does  not  appear  to  have  been  raised 
by  counsel ;  though  the  counsel  on  both  sides  were  eminent  in 
the  profession,  and  particularly  conversant  with  maritime  law. 
But  this  general  question,  whether  a  sub-contractor  has  a  lien, 
if  decided  in  the  negative,  was  perfectly  decisive  of  the  whole 
case,  and  was  indeed  the  first  question  presented  in  the  case. 
Aud  still  it  appears  to  have  been  passed  sub  silentio  by  the 
counsel,  as  it  certainly  was  by  the  court,  and  the  decision 
turned  in  both  courts  altogether  on  the  specialties  of  the  libel- 
ant's contract.  He  was  hired  by  Speat  on  a  general  contract 
for  monthly  wages  for  various  labor,  and  was  actually  em- 
ployed part  of  the  time  in  agricultural  labor  on  a  farm,  and 
part  of  the  time  at  his  trade  as  a  blacksmith.  And  while  he 
was  in  the  shop,  part  of  his  time  was  employed  in  work  on 
the  vessel,  and  part  of  the  time  in  other  jobs.  It  was  held'that 
a  person  employed  under  such  a  general  retainer  had  no  lien 
against  the  ship,  although  he  might  be  part  of  the  time  em- 
ployed upon  it;  that  the  lien  given  by  the  statute  extended 
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only  to  cases  where  by  the  agreement  the  service  is  rendered, 
and  the  materials  are  furnished  for  and  on  accoant  of  the  par- 
ticular vessel  against  which  it  is  claimed.  It  is  only  in  such  a 
case  that  the  creditor  is  supposed  to  trust  the  vessel.  It  was 
on  this  particular  point  that  the  decision  turned  in  both  courts, 
and 'not  at  all  on  the  general  question  of  a  sub-contractor's 
lien.  I  do  not  wish  to  be  considered  as  referring  to  the  opin- 
ion I  gave  in  the  case  as  of  any  importance,  but  it  seems  to 
me  that  the  silence  of  Judge  Story  is  not  without  its  signifi- 
cancy.  That  great  judge  was  so  much  in  the  habit  of  giving 
a  full  consideration  to  all  questions  which  were  discussed  at 
the  bar,  and  even  when  not  raised  by  counsel,  if  they  oc- 
curred to  him  as  important,  that  it  is  not  easily  to  be  supposed 
that  this  question  which  in  fact  lay  at  the  very  foundation  of 
the  libellants's  claim,  the  first  which  occurred  in  the  case, 
would  have  been  passed  over  in  silence,  if  he  had  not  con- 
sidered it  as  decisively  settled  by  the  language  of  the  statute; 
and  indeed  this  is  of  the  most  comprehensive  character.  If 
the  intention  of  the  legislature  was  what  I  suppose  it  to  have 
been,  it  could  hardly  have  been  expressed  in  any  general  terms 
more  explicit  and  significant;  and  it  appears  to  me  in  that 
case,  that  the  court  put  the  only  restriction  on  their  compre- 
hensiveness that  they  fairly  admit  The  principle  involved  in 
this  case  is  one  of  great  practical  importance  to  the  ship-build- 
ing interest  in  this  State,  and  as  I  understand  there  is  a  diver- 
sity of  opinion  on  the  subject  in  the  profession,  I  hope  the 
case  will  be  carried  to  the  circuit  court  for  a  final  decision. 
Decree  for  the  libellant^ 

*  The  decree  was  affirmed,  on  appeal,  bj  the  circuit  court 
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Sewall,  libellant,  v.  The  Hull  of  a  New  Ship. 

To  entitle  a  person  to  a  lien  on  a  Teflsel,  under  the  Revised  Statutes  of  Maine, 
,    ch.  125,  sect  35,  there  must  be  an  appropriation,  express  or  implied,  of  the 
labor  or  materials  at  the  time  of  the  contract,  or  if  not,  at  least  at  the  time 
of  the  execution  of  the  contract  by  the  delivery  of  the  materials,  to  the  par- 
ticular vessel  against  which  the  lien  is  claimed. 

September  Term,  1855.  —  This  was  a  libel  by  a  material 
man  for  the«  price  of  materials  furnished  for,  and  used  in  the 
construction  of  a  new  ship.  The  materied  facts  are  stated  in 
the  opinion  of  the  court. 

The  case  was  argued  by  Merrill,  for  the  UbeUant,  and  iSftep- 
ley,  for  the  claimant. 

Ware,  District  Judge. 

The  materials  were  furnished  in  this  case,  as  is  alleged  in 
the  libel,  as  well  on  the  credit  of  the  ship  as  on  the  personal 
credit  of  the  builders,  Harriman  &  Co.,  to  the  amount  of 
$1,112.49,  according  to  a  schedule  annexed*  The  account 
being  unpaid,  and  the  builders,  before  the  completion  of  the 
ship  having  stopped  payment,  she  was  arrested,  and  the  libel 
having  been  filed  within  four  days  after  she  was  launched, 
the  libellant  claims  a  lien  on  her  under  the  Revised  Statutes 
of  Maine.  * 

The  answer  of  Franklin  Clarke,  claiming  to  be  the  sole 
owner  under  a  mortgage  now  foreclosed,  denies  that  the 
materials  were  furnished  on  the  credit  of  the  ship,  but  alleges 
that  they  were  sold  in  the  ordinary  course  of  trade  on  the  per- 
sonal credit  of  the  builders  only ;  that  as  to  the  larger  part  of 
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the  claim,  it  was  settled  and  paid  by  Harriman  &  Co.,  on  the 
12th  of  January,  by  their  negotiable  note  for  the  amoant  then 
due.  There  are  other  exceptions  to  the  residue  of  the  daim ; 
•  but  before  coming  to  them,  it  is  necessary  to  dispose  of  an 
objection  that  goes  to  the  whole  claim  set  up  in  the  libel.  It 
is  denied  that  the  materials  were  furnished  on  the  credit  of  the 
vessel,  or  that  any  lien  upon  it  for  security  was  contemplated 
by  the  parties,  but  that  they  were  purchased  in  the  usual 
course  of  trade  on  the  personal  credit  of  the  builders,  without 
any  reference  to  the  use  to  which  they  might  be  applied;  and 
therefore,  though,  actually  used  in  the  construction  of  the  ship, 
that  the  vendor  has  no  more  claim  to  a  lien  upon  it  than  the 
vendor  of  any  other  merchandise,  sold  in  the  common  course 
of  trade,  has  for  materials  which  may  happen  to  be  used  in  the 
building  of  a  vessel. 

The  facts  not  controverted  are,  that  when  the  contract  was 
m9.de  for  the  lumber  it  was  known  to  the  libellant  that  Harri- 
man &  Co.  were  engaged  in  building  this  vessel ;  that  the 
lumber  was  such  as  is  ordinarily  used  in  vessels,  and  that  he 
had  good  reason  for  believing  that  it  was  intended  to  be  used 
in  this  vessel.  But  there  is  no  proof  that  any  thing  was  said 
on  the  subject  by  either  party.  In  what  form  the  charges 
were  entered  on  the  boots  of  the  vendor,  whether  against  the 
ship,  or  the  builders  personally,  or  against  both,  does  not  ap- 
pear. Though  notified  to  produce  his  books  the  libellant  has 
not  done  so,  and  the  reasonable  inference  is,  that  if  produced 
they  would  furnish  no  evidence  that  the  vendor  originally 
looked  to  the  vessel  as  security.  There  is,  then,  no  evidence 
that  the  articles  named  in  the  bill  of  particulars  were  obtained 
by  the  purchasers  in  any  other  way  than  in  the  ordinary  course 
of  trade,  or  that  the  libellant  bargained  for,  or  contemplated 
any  other  security  for  payment,  than  in  any  other  case  of  trade ; 
that  is,  the  personal  liability  of  the  purchasers ;  and  here  it 
should  be  observed  that  they  were  at  this  time  in  undoubted 
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credit.     But  it  is  conceded  that  the  lilaterials  were  actually 
used  in  building  the  vessel. 

On  these  facts  the  question  is  raised  whether  the  statute 
gives  the  lien.  If  it  does,  the  mere  transfer  will  not  defeat  it. 
It  is  as  valid  in  the  hands  of  the  assignee  as  in  those  of  the 
original  owner.  And  this  question  depends  on  the  true  con- 
struction of  the  statute. 

The  material  and  operative  words  of  the  law  are  :  "  Any 
ship-carpenter,  caulker,  blacksmith,  joiner,  or  other  person,  who 
shall  perform  labor  or  furnish  materials  for  or  on  account  of 
any  vessel^hwXAmg  or  standing  on  the  stocks,  or  under  repairs 
after  being  launched,  shall  have  a  lien  on  such  vessel  for  his 
wages  or  materials,  until  four  days  after  such  vessel  is  launched, 
or  such  repairs  afterwards  completed."  Revised  Statutes^  ch. 
125,  sect  35. 

The  lien  is  given  in  the  most  comprehensive  and  liberal 
terms.  Every  person  may  stipulate  for  the  credit  of  the  ship 
in  addition  to  the  personal  liability  of  the  builders;  and 
further,  where  labor  has  been  performed  or  materials  furnished 
for  or  on  account  of  a  vessel,  the  law  gives  the  creditor  a  lien 
without  any  express  stipulation  for  that  purpose.  All  that 
seems  to  be  required  is,  that  it  should  be  understood  between 
the  parties  that  the  labor  or  materials  are  engaged  for  that  par- 
ticular purpose,  and  the  vessel  becomes  bound  for  the  pay- 
ment, by  operation  of  law,  provided  proceedings  are  instituted 
to  enforce  the  lien  within  four  days  after  the  vessel  is  launched 
or  the  repairs  completed.  But  the  words  "  for  or  on  account 
of"  naturally  and  necessarily  imply  that  they  are  furnished 
for  the  use  of  a  particular  and  known  vessel,  and  that  this  is 
one  of  the  express  or  understood  terms  of  the  contract.  For  it 
cannot  be  pretended  that  when  a  person  has  performed  labor 
under  a  general  contract  for  service,  or  has  sold  materials  in 
the  ordinary  course  of  trade,  to  a  merchant  or  ship-builder, 
without  reference  to  any  particular  vessel  that  is  being  built 
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or  under  repair,  that  lA  has  a  lien  under  this  law  against  any 
vessel  to  which  the  labor  or  materials  may  happen  to  be  ap- 
propriated. There  must  be  a  reference  or  appropriation,  either 
express  or  implied,  to  the  thing  against  which  the  lien  is 
claimed.  It  was  so  held  by  this  court  in  the  case  of  2*c 
Calisto,  Daveis,  R.  29 ;  and  the  doctrine  was  affirmed  in  the 
same  case  on  appeal.  Read  v.  The  Hull  of  a  New  Brig^  1 
Story,  R.  244. 

In  the  present  case,  though  it  was  known  to  the  vendor  that 
Harriman  &  Co.  were  building  this  vessel,  it  does  not  appear 
that  any  thing  was  said  by  either  party  in  reference  to  it  Nor 
does  it  appear  that  the  vendor  charged  the  materials  to  the 
vessel,  as  he  naturally  would  and  should  have  done  if  he  in- 
tended to  rely  on  a  lien,  but  the  inference  is  that  he  did  not 
There  is  no  proof  that  at  any  time  before  Harriman  &  Co. 
suspended  payment  the  libellant  ever  looked  to  the  ship  as 
security.  On  the  contrary,  on  the  settlement,  on  the  12th  of 
January,  when  a  negotiable  note  was  given  for  the  amount 
then  due,  nothing  was  said  by  either  party  of  a  lien  on  the 
vessel ;  though  a  note  intended  to  be  negotiated  was  taken, 
which,  by  the  law  of  this  State,  unexplained,  amounted  to  pay- 
ment and  satisfaction  of  the  account.  Taking  all  the  evidence 
together,  it  appears  to  me  to  have  been  a  sale  in  the  ordinary 
course  of  business,  and  that  there  was  no  such  appropriation 
of  the  materials  to  any  particular  purpose,  that  they  can  prop- 
erly be  said,  in  the  language  of  the  law,  to  have  been  furnished 
for  or  on  account  of  this  ship,  but  that  the  vendor  looked  for 
payment  only  to  the  personal  responsibility  of  the  purchasers. 
This  view  of  the  evidence  applies  as  well  to  the  materials  sold 
after  the  settlement  on  the  12th  of  January,  as  to  those  sold 
before. 

On  the  whole,  if  the  view  I  have  of  the  law  be  correct,  in 
order  to  maintain  the  lien,  there  must  be  an  appropriation  of 
the  materials,  express  or  implied,  at  the  time  of  the  contract, 
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or  if  not  then,  at  least  at  the  time  of  the  delivery  of  them 
and  the  execution  of  the  contract,  to  the  particular  vessel 
against  which  the  lien  is  claimed.  As  this  is  not  shown  to 
have  been  done  in  the  present  case,  the  libel  must  be  dismissed 
with  costs. 
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ADMIRALTY. 

1.  The  decisions  of  the  courts  of  common  law,  under  the  statutes  of 
13  and  15  of  Richard  11.  upon  the  jurisdiction  of  the  admiralty,  are 
not  binding  on  the  courts  of  this  country.     Steele  v.  Thacher,  85. 

2.  The  grant  of  admiralty  jurisdiction,  by  the  Constitution  of  the 
United  States,  has  been  uniformly  held,  both  by  the  legislative  and 
judicial  departments  of  the  government,  to  be  more  extensive  than 
that  allowed  by  the  courts  of  common  law,  under  the  construction 
of  those  statutes,  to  the  high  court  of  admiralty  in  England.     IcL 

3.  Where  a  tort  is  committed  partly  on  land  and  partly  gn  the  high 
seas,  if  it  be  one  continued  act,  the  admiralty  has  jurisdiction  over 
the  whole  matter.     Id. 

4.  A  parent  may  maintain  a  libel  in  the  admiralty  for  the  wrongful 
abduction  of  his  child,  being  a  minor^  and  carrying  him  beyond  the 
seas.    IcL 

5.  A  libel  on  a  charter-party,  for  freight  due,  is  a  cause  of  admiralty 
and  maritime  jurisdiction  ;  and  a  court  of  admiralty  has  cognizance 
of  the  cause,  provided  the  penalty  is  not  demanded.  Drinkwaier  v. 
The  Spartan,  145. 

6.  The  circumstance  that  the  instrument  is  under  seal  does  not  take 
away  the  jurisdiction  which  the  court  has  over  it  as  a  maritime  don- 
tract.   Id, 

7.  The  admiralty  has  a  general  jurisdiction  to  enforce  maritime  liens. 
Id. 

8.  Ship-owners  have  a  lien  on  goods,  for  the  freight  due  on  marine 
transportation,  which  may  be  enforced  in  the  admiralty  by  a  libel  in 
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rem  ;  and  it  is  immaterial  whether  the  contract  is  bj  charter-partf 
or  bill  of  lading.   Id, 

9.  A  court  of  admiralty  has  jurisdiction  over  controversies  of  a  mar- 
itime nature  between  foreigners,  who  are  transientlj  within  the  ju- 
risdiction of  the  court     The  Bee,  336. 

10.  But  the  court  is  not  bound  to  take  jurisdiction  of  a  case  in  which 
all  the  parties  are  foreigners.   Id, 

11.  A  court  of  admiralty  has  jurisdictionftn  cases  of  salvage  to  pro- 
ceed t»  personam  as  well  as  in  rem.    The  Centurion^  490. 

12.  It  has  jurisdiction  to  carry  into  execution  the  decree  of  another 
court  of  admiralty.   Id. 

13.  In  a  case  where  salvage  was  awarded  by  arbitrators  and  no  distri- 
bution was  made  by  the  arbitrators,  but  the  whole  sum  was  paid  to 
the  master,  it  was  held,  that  one  of  the  crew  could  maintain  a  libel 
in  the  admiralty  against  the  master  for  his  share  of  the  salvage.  Id. 

AGENT. 

When  a  general  agent  is  acting  under  special  instructions,  which  are 
known  to  the  person  with  whom  lie  is  dealing,  he  cannot  bind  his 
principal  by  any  act  which  violates  those  instructions.  In  such  a 
case  there  is  no  difference  between  the  authority  of  a  general  and  a 
special  agent  to  bind  his  principaL     United  StcUes  v.  Williams,  173. 

ANSWER. 

1.  An  answer  in  the  admiralty  should  be  verified  by  oath.  HuUcn  v. 
Jordan,  393. 

2.  There  is  no  rule  in  the  admiralty,  like  that  in  equity,  which  pre- 
cludes the  court  from  making  a  decree  against  a  denial  of  the 
answer,  unless  it  is  disproved  by  two  witnesses.    Id. 

3.  How  far  the  sworn  answer  of  the  respondent  is  considered  as  evi- 
dence in  the  case.    Id.    The  Crusader,  448. 

ASSIGNMENT. 

1.  By  the  law  of  Maine  a  general  assignment  by  an  insolvent  debtor, 
who  has  his  domicil  in  another  jurisdiction,  of  all  his  property,  to 
trustees  for  the  benefit  of  his  creditors,  will  not  protect  his  property 
found  in  this  State  from  the  attachment  of  a  ci*editor  resident  here. 
The  Watchman,  233. 
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2.  But  this  rule  applies  only  to  property  which  is  found  within  the 

juriBdiction  of  the  State  at  the  time  of  the  assignment,  and  does  not 

extend  to  property  which  is  casually  brought  within  the  State  after 

it  has  become  Tested  in  the  assignees.   Id, 
# 

3.  An  assignment  by  an  insolvent  debtor  of  all  his  property  to  trustees, 

in  trust  for  the  benefit  of  such  of  his  creditors  as  should  become 
parties  to  the  assignment  and  release  their  debts,  and  after  paying 
such  creditors,  in  further  trust,  to  pay  over  the  surplus  to  himself,  is 
void  as  against  dissenting  creditors,  the  legal  operation  of  such  an 
assignment  being  to  delay  and  defraud  creditors.   Id, 

BOND. 

The  cancellation  of  a  bond  does  not  per  se  destroy  it,  when  it  is  can- 
celled through  fraud  or  mistake,  but  it  may  be  declared  on,  as  a  good 
and  subsisting  obligation.     United  States  v.  Williams,  173. 

See  Collector. 

BOTTOMRY. 

1.  A  bottomry  bond,  entered  into  by  the  master,  is  not  rendered  void 
by  his  drawing  a  bill  of  exchange  on  his  owners  for  the  same  sum 
for  which  the  bond  was  given.    The  Huntery  251. 

2.  A  bill  of  exchange,  in  such  a  case,  is  not  an  independent  security 
payable  at  all  events.  It  is  collateral  to  the  bond,  and  is  subject  to 
the  same  contingencies,  and  a  discharge  of  one  security  is  a  dis- 
charge of  both.   Id. 

8.  A  bottomry  bond  may,  by  a  court  of  admiralty,  be  held  good  for  a 
part,  and  bad  for  a  part.   Id, 

4.  So  a  court  of  admiralty  may  moderate  the  maritime  premium  when 
it  is  manifestly  exorbitant.   Id, 

5.  When  a  merchant  advances  money  on  the  personal  credit  of  the 
owner,  he  cannot,  after  it  is  expended,  demand  the  security  of  a 
bottomry  bond  with  maritime  interest.   Id, 

6.  Whether  a  bond  in  such  case,  though  void  as  a  bottomry  bond,  car- 
rying maritime  interest,  may  not  be  a  valid  security  for  the  principal 
sum  advanced  with  legal  interest ;   Qu€ere,    Id, 

See  Practice. 
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CHARTER-PARTY. 

1.  Where  bj  the  terms  of  the  contract  the  charterers  have  the  posses- 
sion and  control  of  the  ship,  the  charter-party  is  not  a  contract  for 
the  transportation  of  goods,  but  is  a  letting  of  the  ship,  and  the  char- 
terers are  considered  as  owners  for  the  voyage.  DrinkwaUr  y.  The 
Spartan,  145.     The  Fkebe,  265. 

2.  In  this  case  the  general  owners  have  no  lien  on  the  cargo  for  the 
hire  of  the  ship.    Id. 

3.  When  a  ship  was  chartered  for  a  voyage  to  be  made  by  the  charterers 
from  Portland  to  the  Western  Islands,  and  back  to  her  port  of  dis- 
charge, they  to  pay  the  expense  of  victualling  and  manning,  and  all 
port  charges,  &c,  and  to  deliver  her  up  to  the  owners  on  the  termi- 
nation of  the  voyage,  it  was  held  that  the  possession  was  in  the 
charterers,  and  they  were  owners  for  the  voyage,  notwithstanding 
one  of  the  owners  was  named  in  the  charter-party  as  at  present  mas- 
ter.   IcL 

COASTING  VESSELS. 

1.  A  vessel  under  a  coasting  license  Ls  not  subject  to  forfeiture,  for  a 
voyage  from  a  port  of  the  United  States  to  Calais,  and  delivering 
her  cargo  to  a  British  merchant,  while  lying  in  the  stream  on  the 
American  side  of  the  jurisdictional  line.     The  AtlanHe,  116. 

2.  This  is  not  a  foreign  voyage,  the  delivering  of  the  cargo  being  within 
the  American  waters,  though  it  is  delivered  to  a  British  subject  re- 
siding on  the  British  side  of  the  stream.    Id, 

COLLECTOR. 

1.  A  collector  of  the  customs  is  not  authorized  to  receive  any  thing  in 
payment  of  a  duty  bond,  but  the  lawful  money  of  the  United  States, 
or  foreign  gold  or  silver  coin  made  current  Ijy  law.  If  he  receives 
a  check  on  a  bank,  this  is  not  payment  of  the  bond  until  the  check 
is  paid.     United  States  v.  WilUams,  173. 

2.  The  receipt  of  a  collector  upon  a  duty  bond  acknowledging  payment 
and  satisfaction  of  the  bond  does  not  operate  as  an  estoppel.  It  is 
open  to  explanation  and  is  no  bar  to  an  action  on  the  bond  if  it  be 
not  paid.    Id. 
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COLLISION. 

1.  In  cases  of  collision,  occasioned  bj  faults  on  both  sides,  the  damages 
are  divided  between  the  two  vessels  bj  moieties,  without  regard  to 
the  difference  of  their  value.     The  NavtiluSj  529. 

2.  The  same  rule,  it  seems,  prevails  where  the  collision  is  occasioned 
by  faults,  and  it  cannot  be  determined  whether  thej  are  imputable 
to  one  party  or  the  other.     Id, 

3.  When  the  collision  is  purely  fortuitous,  by  the  law  of  this  country 
each  vessel  bears  its  own  loss ;  but  by  the  maritime  law  of  most 
European  States,  it  is  divided  between  them  by  moieties.    Id, 

CONSUL. 

1.  The  Act  of  Februaiy  22, 1803,  §  2,  concerning  consuls  and  vice- 
consuls,  requiring  masters  to  deposit  their  ship's  papers  with  the 
consul  on  their  arrival  at  a  foreign  port,  does  not  apply  to  a  case  in 
which  the  vessel  merely  touches  at  a  port,  without  coming  to  an 
entry,  or  transacting  any  business.     Toler  v.  Whiter  280. 

2.  The  certificate  of  a  consul,  that  a  seaman  was  discharged  with  his 
approbation,  will  not  preclude  the  court  from  inquiring  into  the  cause 
of  the  discharge,  and  awarding  damages  if  it  was  unjustifiable. 
Hutchinson  v.  Coomhsy  58. 

3.  A  master  who  procures  his  men  to  be  imprisoned  in  a  foreign  port 
without  good  cause,  will  not  be  exempted  from  his  liability  to  them 
for  damages  by  showing  that  the  imprisonment  was  ordei'ed  by  the 
consuL     The  WiUiam  Harris,  373. 

CUSTOM. 

1.  To  establish  a  local  custom,  derogating  from  the  general  law,  it  is 
not  enough  to  prove  that  the  act  has  been  frequently  done.  It  must 
be  shown  to  be  so  generally  known  and  recognized  that  a  fair  pre- 
sumption arises  that  the  parties,  in  entering  into  their  engagements, 
do  it  with  a  silent  reference  to  the  custom,  and  tacitly  agree  that 
their  rights  and  responsibilities  shall  be  determined  by  it.  The  Far- 
agon^  326. 

2.  There  is  no  established  custom  of  trade  between  Boston  and  Port- 
land, authorizing  the  master  to  carry  goods  on  deck  without  the  con- 
sent of  the  owner.    Id. 
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DAMAGES. 

1.  When  a  seaman  merits  punishment,  the  captain  is  liable  for  damages 
if  the  punishment  is  excessive.  But  when  punishment  is  netessarj 
to  maintain  discipline  and  subordination  on  board  the  vessel,  the 
court  will  not  give  damages,  unless  there  is  a  manifest  excess  of 
punishment.     ElweU  v.  Martin  et  aL  45. 

2.  If  in  administering  deserved  punishment  on  a  seaman,  the  officeiB 
proceed  with  unnecessary  harshness  of  manner,  and  thereby  a  severe 
injury  is  unintentionally  done  to  the  man,  as  the  dislocation  of  an 
arm,  they  will  be  liable  for  the  actual  pecuniary  damage  sustained 
by  the  man,  though  not  for  vindictive  damages.    Id. 

3.  When  it  is  apparent  that  the  punishment  lb  merited,  the  court  will 
not  undertake  to  adjust  very  exactly,  according  to  its  own  ideas  of 
propriety  and  fitness,  the  balance  between  the  gravity  of  the  offenoe 
and  the  quantum  of  punishment,  and  will  not  award  damages  unless 
the  punishment  is  manifestly  excessive.    Butler  v.  McLeUcm,  220. 

See  DiscHABGEy  3. 

DECK-LOAD. 

1.  The  master  is  not  authorized  to  stow  goods  on  deck  without  the  con- 
sent of  the  shipper.     The  Rebecca^  187.     The  Paragon^  326. 

2.  If  goods  are  so  stowed,  they  are  at  the  risk  of  the  master,  and  if 
they  are  unavoidably  lost  or  damaged,  he  cannot  protect  himself 
from  his  liability  within  the  exception  of  the  dangers  of  the  seas. 
Id. 

3.  If  goods  carried  on  deck  are  sacrificed  to  the  common  safety,  goods 
under  deck  do  not  contribute  to  the  loss.     Tht  Paragon^  326. 

4.  Under  a  contract  of  affreightment,  whether  in  writing  or  verbal,  for 
the  transportation  of  merchandise  on  the  high  seas,  the  master  is 
bound  to  have  it  safely  stowed  under  deck.     The  Peytonciy  541. 

5.  If  it  is  carried  on  deck  without  the  consent  of  the  shipper,  and 
suffers  damage  by  any  accident  that  would  not  have  ^happened  to  it 
equally  under  deck,  the  master  and  owners  must  bear  the  loss.    Id. 

See  Custom,  2. 
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DECREE  IN  REM. 
A  decree  of  a  coart  of  adroiraltj,  on  a  proceeding  in  rem  for  a  for- 
feiture, is  conclusive  on  all  persons  claiming  an  interest  in  the  thing. 
The  Mary  Anne,  99. 

DEMURRER  TO  EVIDENCE. 
In  a  demurrer  to  evidence,  the  party  who  demurs  is  held  to  admit 
every  fact  which  a  jury,  in  the  exercise  of  a  fair  and  reasonable 
discretion,  would  infer  from  the  evidence ;  but  he  is  not  bound  to 
admit  forced  and  violent  inferences.  United  States  v.  WiUiams^ 
173. 

DERELICT. 

1.  Property  is  derelict  in  the  maritime  sense  of  the  word,  when  the 
owner  has  abandoned  it  without  the  intention  of  returning  and  re- 
suming the  possession.     The  Bee,  336. 

2.  The  owner's  right  of  property  is  not  lost  by  the  abandonment,  but 
the  possession  is  left  vacant.    J<L 

3.  The  finder,  who  takes  possession  of  the  goods  with  the  intention  of 
saving  them,  gains  a  right  of  possession  which  he  may  maintain 
against  the  owner,  and  a  lien  on  them  for  salvage..    Id. 

4.  But  the  owner's  exclusive  right  of  possession  is  not  lost  by  tempo- 
rarily leaving  the  goods  for  the  purpose  of  obtaining  aid,  and  with 
the  intention  to  return  and  save  them.     Id. 

5.  In  cases  of  derelict,  the  ancient  rule  of  the  admiralty  was,  to  allow 
a  moiety  for  salvage  in  all  cases ;  but  it  is  now  no  longer  a  binding 
rule,  but  bends  to  the  circumstances  of  particular  cases.  The  Rising 
Sun,  385.     The  Elizabeth  and  Jane,  27. 

DESERTION. 

1.  The  desertion  of  a  seaman,  by  the  general  maritime  law,  works  a 
forfeiture  of  *all  wages  antecedently  earned.     The  Bovena,  313. 

2.  To  constitute  a  desertion  under  the  general  maritime  law,  there 
must  be  a  quitting  of  the  vessel,  with  the  intention  of  abandoning 
her  altogether,  and  not  returning.  A  mere  leaving  the  vessel  with- 
out permission  i$  not  a  desertion.     Id. 

49 
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Jl  5uf  >▼  -V  j.t  jt  Cv-cjrrv^  of  July  20,  1790,  ch.  5^,  §  5,  an  ab- 
stfm'v  jt  xv*^-^r':r:s  icors^  without  leaTe^b  made  conclusive  eyidence 

\.  r,*  w*/»f  sua  xl**<ii»>f.  a  F*^^*"  entnr  in  the  log-book  is  indispen- 

h  Z^K'  vr*^-^.  X*  >i;.x»ct  ;h«?  rorfdrore,  mu5t  be  made  on  the  day  that 
vhf  v>x4f<K>f  ^r$  riace«  «.->!  k  nasi  state  the  name  of  the  seaman 
juu  od.  i*r  w:fc>  j^>«fi:£  »u!i».>at  Ware*    IiL 

i^  At  <-i.-7  Jac  ii<  ,Tvw  w**nf  aN^ent«  or  that  all  the  crew  were  ab- 
:»<!£,.  «  «1  »c  >f  >u.nci«a:  v.:^c<2t  mentiooing  the  name  of. the  sea* 
mniK  4^n5?<  *  jciit  :-w  S.rSj.r-.inf  t*  intendt^d  to  be  enforced.     IcL 

7.  C"*xvv  i.t»i  ,'r;»rv5«<*^f  ir*'A*::irfc:  ca  ihr?  part  of  the  master  will  jus- 
v:^^  a  s*Matxi  ixx  iv'?^;-'  -^  a  t\?:s«I  before  the  termination  of  the 
w*ti^»     >V**-»^W  V,  .VJv-'*»*  104.     .STrtr/tf  T.  TTkacher,  85. 

N  l^ii  A  ?i  •^•c  Jc<^a*':  x:«I  ^sLir.'nr.aLihs.vjiTh  it  may  exceed  the  bounds 
^"  »vvv  -u.x^iu  ^'i  !«;  i.:I:>8>  thr?n?  be  reasonable  grounds  to  fear 
i>«*c  :«uvti  jfck-cs  ,»c  .Y.-P!rs5>:vtt  wll  S?  repeated.    Steele  t.  TAacher,  S5. 

5?v  >iV  'jvi»  a  xATiJUj  "ij  Arc:yt:*AAl  x^  ifcj^rt  by  the  cruelty  of  the  master, 
^■^  i»,v>  av"».  vc^,t  *X;»  ^•xr.nfs  Cv:j  will  be  entitled  to  receive  them  in 
r^j^  V  ^e  ^r*cefvu!<  ;erjii:A:;oa  of  iLe  voyage.     Skentoad  v.  Jic- 

I.  TV  wc!^^^f^  3fcAy  vL>v'b4r'^  a  seasuia  trom  the  vessel  before  the 
tectu  -a::ctt  v<^  :ae  xo>nju?f  lor  a  Wixal  cattse ;  but  not  lor  slight 
s>rfV:av>*>s.  3v^  xr  a  >I:*c*e  cd^jore.  urLle^s  it  is  of  a  very  aggravated 
c^jkntcier.     iit^-Ai^^it  v.  i'U^.wJ^k  ^X 

:i.  If  he  h.ft$  $c£ctec4  <ajEie  N>r  dL^^-^iar^tn^  him*  and  the  seaman  re- 
pec  sj  arid  o(*v.'r^  aaiecsij  asd  to  retura  to  duty,  the  master  b  boond 
li>  recetv^  hiajL     Tb^  policy  of  tiie  fciw  dkseoorages  the  dtscfaarge  of 

«*?*««  in  Kyrvt-j  ^vvts.     iu 

X  If  a  searnaa  k  dfc^cuar^exi  vithcat  justi&ible  eanse,  and  without  his 
own  cotts«it,  tK^  »e«^re  ^'  dazua^;e$  is  ordinarily  the  lull  awmat 
^  "^^  tiU  the  return  of  the  vessel  and  the  expesses  of  letnm. 
^     J^37«r^K      Jiw /Moreno.  ;J13. 

4.  The  intermediate  earnings  mav  be  deducted  from  the  i 
I«*nKurB.butnotfromhiswagk     A-. 
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5.  If  the  master  allegea,  as  a  justification  for  dismissing  a  man  in  a 
foreign  port,  that  he  was  a  dangerous  man,  he  must  show  that  the 
danger  of  bringing  him  back  would  be  such  as  would  affect  the 
mind  of  a  man  of  ordinary  firmness.     Hie  Nimrodj  1. 

6.  A  court  of  admiralty  will  not  discharge  a  seaman  from  his  contract, 
on  account  of  a  punishment  bj  the  master,  unless  In  a  clear  case  of 
abuse  of  power.     Turner's  Coie^  11. 

EVIDENCE. 

1.  When  a  witness  is  objected  to  on  the  ground  of  interest,  the  partj 
making  the  objection  may  support  it  either  by  examining  the  wit- 
ness himself  on  the  voir  dire,  or  by  other  independent  evidence,  but 
he  cannot  employ  both  of  these  methods.  If  he  chooses  the  former, 
the  objection  may  be  removed  by  the  testimony  of  the  witness  him- 
self. But  if  the  interest  of  the  witness  is  proved  aliunde,  this. proof 
must  be  overcome  by  proof  independent  of  the  testimony  of  the 
witness.     Thfi  Watdhmany  233. 

2.  In  a  libel  against  a  vessel  for  a  forfeiture,  the  master,  under  whom 
the  alleged  illegal  act  was  done,  is  inadmissible  as  a  witness  for  the 
claimant.     The  Nymph,  259. 

3.  When  a  vessel  ia  let  by  a  charter-party  on  such  terms  that  the 
charterer  becomes  owner  for  the  voyage,  and  the  shipper  proceeds 
against  the  vessel  for  the  fault  of  the  master  in  not  executing  a  con- 
tract entered  into  by  a  bill  of  lading,  the  owner  may  contradict  the 

'  bill  of  lading  by  parol  testimony,  he  being  a  stranger  to  tlie  contract, 
and  intervening  as  a  third  person  for  his  own  interest.  The  Phehe, 
265. 

4.  Whether  the  master  is  a  competent  witness  for  the  owner  in  a  libel 
against  the  vessel  for  wages  ;  Qucere.     The  William  Harris,  373. 

5.  He  is  incompetent  to  prove  any  matter  of  defence  which  originated 
in  \kis  own  acts  and  for  which  he  is  responsible.     Id. 

6.  He  is  not  a  competent  witness  to  prove  that  a  medicine  chest  was 
on  board,  for  the  purpose  4^  throwing  the  expense  of  medical  advice 
on  the  seamen.    Id.  - 

1.  When  the  sufiiciency  of  the  medicine  chest  is  questioned,  the  proper 
evidence  to  be  prodoeed  is  the  testimony  of  some  respectable  physi- 
cian who  had  examined  it     Id, 
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8.  Bat  bj  the  act  of  Congress,  of  Julj  20,  1790,  ch.  56,  f  5,  an  ab- 
ieoce  of  fortj-eigfat  hoars,  without  leave,  is  made  condosiTe  eTidence 
of  desertioD.     Id, 

4.  To  prove  such  absence,  a  proper  entry  in  the  log-book  ia  indispen- 
sable though  not  conclusive  evidence.    Id. 

5.  The  entry,  to  support  the  forfeiture,  must  be  made  on  the  day  that 
the  absence  takes  ph&ce,  and  it  must  state  the  name  of  the  seaman 
and  that  he  was  absent  without  leave.    Id. 

6.  An  entry  that  the  crew  were  absent,  or  that  all  the  crew  were  ab- 
sent, will  not  be  sufficient  without  mentioning  the  name  of  .'the  sea- 
man, against  whom  the  forfeiture  is  intended  to  be  enforced.     LL 

7.  Cruel  and  oppressive  treatment  on  the  part  of  the  master  will  jus- 
tify a  seaman  in  deserting  a  vessel  before  the  termination  of  the 
voyage.     Sherwood  v.  Mcintosh^  104.     Steele  v.  I%acher,  85. 

8.  But  a  single  assault  and  battery,  although  it  may  exceed  the  bounds 
of  moderation,  will  not ;  unless  there  be  reasonable  grounds  to  (ear 
that  such  acts  of  oppression  will  be  repeated.    Steele  v.  Thachery  85. 

9.  When  a  seaman  is  compelled  to  desert  by  the  cruelty  of  the  master, 
he  does  not  forfeit  his  wages,  but  will  be  entitled  to  receive  them  in 
full  to  the  prosperous  termination  of  the  voyage.  Sherwood  v.  Me- 
IntoAy  104. 

DISCHARGE. 

1.  The  master  may  discharge  a  seaman  from  the  vessel  before  the 
termination  of  the  voyage  for  a  legal  cause ;  but  not  for  slight 
offences,  nor  for  a  single  offence,  unless  it  is  of  a  very  aggravated 
character.     Hutchinson  v.  CoomlfSy  58. 

2.  If  he  has  sufficient  cause  for  discharging  him,  and  the  seaman  re- 
pents and  offers  amends  and  to  return  to  duty,  the  master  is  bound 
to  receive  him.  The  policy  of  the  law  discourages  the  discharge  of 
seamen  in  foreign  ports.     Id 

3.  If  a  seaman  is  discharged  without  justifiable  cause,  and  without  his 
own  consent,  the  measure  of  damages  is  ordinarily  the  full  amount 
of  wages  till  the  return  of  the  vessel  and  the  expenses  of  return. 
Id.     The  Nimrod,  I.     The  EovenOy  313. 

4.  The  intermediate  earnings  may  be  deducted  from  the  expenses  of 
his  return,  but  not  from  his  wages.     Id. 
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5.  If  the  master  alleges,  as  a  jastification  for  dismissing  a  man  in  a 
foreign  port,  that  he  was  a  dangerous  man,  he  must  show  that  the 
danger  of  bringing  him  back  would  be  such  as  would  affect  the 
mind  of  a  man  of  ordinary  firmness.     Tlie  Nimrod^  1. 

6.  A  coiirt  of  admiralty  will  not  discharge  a  seaman  from  his  contract, 
on  account  of  a  punishment  bj  the  master,  unless  in  a  clear  case  of 
abuse  of  power.     Turner's  Casey  77. 

EVIDENCE. 

1.  Wlien  a  witness  is  objected  to  on  the  ground  of  interest,  the  party 
making  the  objection  may  support  it  either  by  examining  the  wit- 
ness himself  on  the  voir  dire,  or  by  other  independent  evidence,  but 
he  cannot  employ  both  of  these  methods.  If  he  chooses  the  former, 
the  objection  may  be  removed  by  the  testimony  of  the  witness  him- 
self. But  if  the  interest  of  the  witness  is  proved  aliunde^  this. proof 
must  be  overcome  by  proof  independent  of  the  testimony  of  the 
witness.     The  Wat<fhman,' 2SB. 

2.  In  a  libel  against  a  vessel  for  a  forfeiture,  the  master,  under  whom 
the  alleged  illegal  act  was  done,  is  inadmissible  as  a  witness  for  the 
claimant.     The  Nymph,  259. 

3.  When  a  vessel  is  let  by  a  charter-party  on  such  terms  that  the 
charterer  becomes  owner  for  the  voyage,  and  the  shipper  proceeds 
against  the  vessel  for  the  fault  of  the  master  in  not  executing  a  con- 
tract entered  into  by  a  bill  of  lading,  the  owner  may  contradict  the 
bill  of  lading  by  parol  testimony,  he  being  a  stranger  to  the  contract, 
and  intervening  as  a  third  person  for  his  own  interest.  The  Phehe, 
265. 

4.  Whetl^er  the  master  is  a  competent  witness  for  the  owner  in  a  libel 
against  the  vessel  for  wages ;  Qu<sre*     The  WtUiam  Harris,  373. 

5.  He  is  incompetent  to  prove  any  matter  of  defence  which  originated 
in  \vi  own  acts  and  for  which  he  is  responsible.     Id. 

6.  He  is  not  a  competent  witness  to  prove  that  a  medicine  chest  was 
on  board,  for  the  purpose  ^  throwing  the  expense  of  medical  advice 
on  the  seamen.     Id.  > 

7.  When  the  sufficiency  of  the  medicine  chest  is  questioned,  the  proper 
evidence  to  be  prodoeed  is  the  testimony  of  some  respectable  physi- 
cian who  had  examined  it.    Id. 


<-  r  :-r.  :i* 


*  i;^  ft?»I»tA  fhip^oa  a  coDtiact  of  affic^htmoit,  bj  the 
r  T-r.  :i*  B^<er  b  doc  a  eomp^eDt  whnesi  for  the  oneis,  wUh- 
n:=  a  r«r  -X-* :  Uit  if  ihrre  are  seTenl  ooownos^  a  release  bj  apart 
y  :i -«  i#  «s^ :-rra!.     TV  TV^^'"^  541. 

^   **  "^"^  «'  «*^^*t^*  t^  «alTors.  tboagk  intefested,  an  admitted  as 
m .  z,^^r^  irus.  nrx^A^r.     Tie  FhTuitA  ami  Jwu,  27. 

•  •/ -A-r--  CAic  cc  die  sLipping  paper,  of  adrances  to  seamen  in  the 
r.^-^  .c  :i*  T..J  vt,  are  aoc  evidence  antil  verified  by  tbe  sapple- 
a.-7  ia-i  a  iZk  cancer.     Tit  2XkW  /Wt,  ^09. 

FELONY. 

T:-  fcTo^-L;  5.t.-^r>e  cf  i-?  comswo  lav.  foaoded  on  the  priocifJes 
•f  !:••  "'-  .•-*-  ?j<-=L  '.1a;  a  prl^aie  VTong  is  mer^ged  in  a  felon j,  is 
»•■€  !.'•  ..  i,*»?  :j  :ij*  oxu  F^'v  of  tht$  oountij,  and  has  noc  beea 

FISHERIES. 

:    r.v  i..-"':  :r?e  zc  a  £>lr^  vessel  arder  the  Ad  of  Julj  29,  I8I3, 

i«r  rirb.^j^*:^  j  jc*:fc''^r  I^e  £sLin^  boontj,  does  not  attach  on  the 

in  '.—  --^^  z^  zj.^'Dti^:  <€  iut  U:<cc:t  to  a  Tesisel not  entitled  to  it,  bot 

24-  .;•;  jcc  .i:"  i.-:k.ji  ani  irc^JL  ia  obULnin^  iL     The  Boat  SvaUow^ 

1  I  a  «^^^«v  hf  s  fk.-t  (z.\-li^  to  the  boontr,  and  irand  and  deceit 
ji-r  r-3  .-i.  "t^  a  ^CiiA.:.^  i  *i*  will  be  subject  to  forfettare.     Jd, 

*  A  --s-^  jk^j-TSfi  vc  nfcrrrj:Lr  en  the  fisheries,  is  Eable  to  forfeitare 
l;•^*^  -  I^f  At:  ii  Ft'Zrsxrr  I^  17^  J  5i,  for  a  sin^e  act  of  trad- 

^  rv  :i.i^  :i\z  tf  X  r-  w  ct^  V  ar»i  farrrb?  them  from  an  island  to  the 
ii.a.:t  tH:\u  a  ^'*-^  **i^  ^  rvcxrclz^  not  for  hire,  but  as  a  neigb- 
2^.  '    /c  *^«2^.7  «.-^  3^  2UC  <s^ftr^  in  a  trade  within  the  meaning 

»  x  \*  ;N;   Ka  .V  \.> »  :fi.  '>:fS^  a  vessel  Scecsed  for  the  cod-fisheij 

5.  •xH  »a  .Nt-.-sI  }t  ji?c  io:-te«  Jk^  «:rtre  ia  the  mackerel  fisher/, 

t.  » 1    kx    ;'^  7.-V    ■*•-•£  a  <c*;vu4l  U>:^sf«  for  that  bo^Iness.     The 

,  V    V.  t     .  "v  >^-    C\»£  ?T  rli^  A.t  «f  Ja!v  ?9,  1S13»  for  fraoda- 
V   .  ;   ,v..u-  . ;,.  .:v  K»;»J.7  x-V«>^i  x*  isiia^  ressels^  attaches  onlj 
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when  there  is  actual  fraud  and  deceit  used  in  obtaining  it.     The 
Hairiet,  848. 

7.  If  the  certificate,  stating  the  days  which  the  vessel  was  employed, 
and  verified  by  the  oath  of  the  owner,  is  proved  to  be  false,  it  is  primd 
facie  evidence,  but  not  conclusive,  of  fraud  and  deceit.  The  owner 
is  not  precluded  from  showing  that  the  errors  of  the  certificate  arose 
from  an  innocent  mistake.     Id, 

8.  If  the  errors  of  the  certificate  are  proved  to  have  arisen  from  mis- 
take without  fraud,  the  owner  may,  to  avoid  a  forfeiture,  show  that 
the  vessel  was  employed  on  other  days  than  those  named  in  the  cer- 
tificate.   IcL 

GHENT. 

Construction  of  the  decision  of  the  commissioners  under  the  fourth 
article  of  the  treaty  of  GhenL    An  Open  BocU  and  Cargo,  18. 

IMPRISONMENT. 

1.  The  master,  it  seems,  is  not  authorized  to  punish  a  seaman  hy  im- 
prisonment in  a  foreign  port,  unless  in  cases  of  aggravated  uiscoi^ 

'  duct  and  insubordination.     The  David  Pratty  509. 

2.  If  he  does  so  punish  them,  he  is  not  permitted  to  deduct  their 
wages  during  the  time  of  their  imprisonment,  nor  charge  them  with 
the  expense.    Id,     The  Nimrod^  1. 

INTERROGATORIES. 

See  Evidence. 

JETTISON. 
The  crew  of  the  vessel  are  not  authorized  to  make  a  jettison  of  any 
part  of  the  cargo  in  a  case  of  distress  without  the  order  of  the  mas- 
ter.    The  Nimrod,  1. 

JURISDICTION. 

1.  When  a  party  objects  to  the  jurisdiction  of  the  court,  if  the  objec- 
tion is  founded  on  a  personal  privilege  of  declining  the  forum,  it 
must  be  made  before  entering  a  general  appearance  and  answering 
to  the  merits.     The  Bee^  336. 

49* 


582  INDEX. 

2.  Suits  in  rem  are  local,  and  the  court  witbin  whose  jurisdicHon  the 
thing  is  situated,  is  the  proper  forum,  though  all  the  parties  in 
interest  are  foreigners.     Id, 

3.  Tliere  is  an  exception  to  the  rule  when  the  thing  has  been  brought 
within  the  jurisdiction  by  a  violation  of  the  sorereign  rights  of 
another  nation.     Id.     See  AdtmraJUy. 

LICENSED  VESSELS. 
See  Ships  and  Shipping. 

LIEN. 
L  The  seamen  have  a  lien,  by  the  maritime  law,  on  the  freight  as  well 
as  the  vessel,  for  their  wages.     Poland  v.  The  Spartan^  134. 

2.  This  lien  is  not  taken  away  by  the  act  of  Congress  for  the  govern- 
ment of  seamen  in  the  merchant  service,  (vol.  2,  cli.  56,  §  6,)  which 
allows  process  against  the  vessel.     Id, 

3.  When  a  ship  is  taken  by  a  charter-party,  by  the  terms  of  which  the 
charterers  are  to  bear  the  expense  of  victualling  and  manning,  and 
they  become  owners  for  the  voyage,  the  seamen  have  a  lien  for  their 
wages  on  the  cargo  shipped  by  the  charterers,  for  a  charge  in  the 
nature  of  freight.     Id, 

4.  The  charterers  having  become  insolvent  and  assigned  their  prop- 
erty in  trust  to  pay  their  creditors,  among  whom  the  seamen  were 
named,  it  was  ruled,  that  their  wages  were  a  privileged  claim  against 
the  cargo  which  was  to  be  preferred  to  the  title  of  the  assignees 
under  the  assignment,  and  to  that  gained  by  attaching  creditors,  and 
that  they  are  not  bound  to  wait  to  receive  their  wages  in  the  order 
fixed  by  the  assignment.     Id. 

5.  The  master  has  a  lien  on  the  freight  for  his  necessary  disbursements 
for  incidental  expenses,  and  the  liabilities  he  comes  under  for  these 
expenses  during  the  voyage,  and  also  for  his  own  wages.  Drink- 
water  V.  The  Spartan^  145. 

6.  Where  the  charterers  of  a  vessel  failed  before  the  termination  of 
the  voyage,  and  transferred  all  their  property  to  assignees,  in  tmst 
to  pay  their  creditors,  including  the  cargo  on  board  the  ship,  and  it 
appeared  that  the  freight,  due  on  the  merchandise  taken  on  freight, 
was  exhausted  by  prior  claims  ;  it  was  held,  that  the  master's  wages 
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were  a  privileged  claim  against  the  merchandise  he  had  hrought  hope 
for  the  charterers,  and  that  he  was  entitled  to  a  satisfaction  out  of  it 
before  it  went  to  the  general  creditors.     Id, 

7.  A  merchant,  who  ships  merchandise  in  a  vessel  on  freight,  has  a  lien 
on  the  vessel  for  the  loss  of  his  goods,  or  any  damage  they  may  sus- 
tain from  the  fault  or  neglect  of  the  master  or  the  insufficiency  of 
the  vessel.    The  Rebecca,  187.     The  Phebe,  265.    The  Paragouy  326. 

8.  He  may  enforce  his  lien  by  process  in  rem,  against  the  vessel,  in  the 
admiralty.     Id. 

9.  In  such  a  case  the  vessel  is  by  the  marine  law  hypotliecated  to  the 
merchant  for  his  damages  from  the  time  that  the  misfortune  happens, 
and  his  claim  against  it  is  preferred  to  the  right  of  the  general  credi- 
tors of  the  owners.     Id, 

10.  His  right  of  preference  may  be  lost  by  unreasonable  delay,  but  it 
is  not  defeated  by  a  bond  fide  sale  before  he  has  had  an  opportunity 
for  enforcing  it,  and  still  less  when  the  purchaser  has  knowledge  of 
his  claim.     Id. 

11.  The  shipper  has  a  lien  on  the  vessel  for  the  execution  of  a  con- 
tract by  bill  of  lading,  entered  into  by  the  master,  which  may  be 
enforced  by  process  in  rem  in  the  admiralty.     Ilie  Phebe,  265. 

1^.  And  it  makes  no  difference  in  this  respect  whether  the  vessel  be  in 
the  employment  of  the  owner,  or  be  let  by  a  charter-party  or  parol 
agreement  on  the  condition  that  the  hirer  shall  have  the  whole  con- 
trol of  her.     Id. 

13.  Every  contract  of  the  master,  within  the  scope  of  his  authority  as 
master,  by  the  general  maritime  law,  binds  the  vessel  and  gives  the 
creditor  a  lien  upon  it  for  his  security.     The  Paragon,  326. 

14.  But  it  is  only  those  contracts,  which  the  master  enters  into  in  his 
quality  as  master,  that  specifically  bind  the  ship  and  affect  it  by  way 
of  lien  or  privilege  in  favor  of  the  creditor.     The  Phebe,  265. 

15.  A  wharfinger  has  a  lien  on  a  vessel  for  wharfage.  But  when  a 
vessel  is  under  arrest  on  legal  process,  and  in  the  custody  of  the  law 
he  cannot  enforce  his  lien  by  a  detention  of  the  vessel.  He  must 
apply  to  the  court  for  its  allowance,  and  it  will  be  ordered  to  be  paid 
in  concurrence  with  other  liens  standing  in  the  same  rank  of  privi- 
lege.    I%tfPAe^,  360. 
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MASTER. 

1.  The  master  of  a  vessel  has  a  right  by  the  marine  law  to  chaBtise  a 
disorderly  or  disobedient  seaman  in  a  moderate  and  reasonable  man- 
ner.    Turner's  Case,  77, 

2.  liis  authority  to  correct  the  misconduct  of  his  men,  though  analo- 
gous to  that  of  a  parent  over  his  child  and  a  master  over  his  scholars^ 
is  not  coextensive  with  the  paternal  power.  It  extends  only  to  the 
correction  of  such  negligence  or  misconduct  as  relates  to  their  duties 
as  members  of  the  ship's  crew,  or  tends  directly  to  the  subversion  of 
the  discipline  and  police  of  the  ship.  The  law  does  not  authorize 
him  to  chastise  them  for  general  immoralities  not  incompatible  with 
the  faithful  performance  of  the  service  for  which  they  engage. 
Bangs  v.  Ztttfe,  520. 

3.  He  may  retake  a  deserting  seaman,  and  confine  him  on  board  his 
vessel ;  the  authority  given  by  the  Act  of  Congress  of  1790,  eh.  56, 
to  arrest  deserters  by  a  warrant  from  a  magistrate,  does  not  super- 
sede the  authority  which  he  has  under  the  general  maritime  Taw. 
Turner's  Case,  77. 

4.  He  has  the  sole  and  exclusive  command  on  board  his  vessel,  and 
the  inferior  officers,  as  well  as  the  common  sailors  are  bound  to  obey 
his  lawful  commands.     Butler  v.  McLellan,  220. 

5.  Provisions  of  the  ahcient  sea  laws  on  the  authority  of  the  master. 
Id. 

6.  If  he  procures  one  of  his  crew  to  be  imprisoned  in  a  foreign  port 
without  good  cause,  he  will  not  be  exempted  from  his  liability  for 
damages,  by  showing  that  the  imprisonment  was  ordered  by  the  con- 
sul.    The  WiUiam  Harris,  373.  '' 

7.  When  a  vessel  falls  in  with  a  wreck  in  the  course  of  a  voyage,  the 
master  is  authorized,  by  the  general  customs  and  usages  of  the  sea, 
to  employ  his  own  vessel  and  crew  in  saving  it  The  Centurum^ 
490. 

See  Evidence. 

MATE. 

1.  The  mate  and  other  subordinate  officers  have  no  authority  to  punish 
a  seaman  when  the  master  is  on  board.    ElweU  v.  Meaning  45. 
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2.  When  the  mate,  in  obedience  to  the  orders  of  the  master,  assists 
him  in  inflicting  punishment  upon  a  seaman,  he  will  not  be  held  re« 
sponsible  as  a  joint  trespasser,  unless  the  punishment  is  obviously 
and  grossly  excessive  and  unjusL     Butler  v.  McLellan,  220. 

MATERIAL  MEN. 

1.  The  privileged  lien  against  a  vessel,  given  to  material  men  and 
workmen  by  the  Revised  Statutes  of  Maine,  ch.  125,  §  35,  amounts 
essentially  to  an  hypothecation  of  the  vessel  to  the  privileged  credi- 
tors.    The  Toung  Mechanic^  535. 

2.  An  hypothecary  creditor  has  the  same  jus  in  re,  or  proprietary  in- 
terest in  the  thing,  as  a  pawnee  or  mortgagee.     Id, 

3.  His  right  is  paramount  to  the  rights  of  the  general  creditors  under 
the  insolvent  laws  of  the  State,  regulating  the  distribution  of  estates 
of  deceased  insolvent  debtors.     Id. 

4.  The  case  of  Severance  v.  Hammait^  28  Maine  R.,  was  decided 
against  a  lien  creditor,  on  the  death'  and  insolvency  of  the  debtor, 
on  the  ground  that  the  law  provided  no  means  by  which  the  Hen 
could  be  enforced,  consistently  with  the  rights  of  the  general  credi- 
tors, under  the  laws  for  the  distribution  of  estates  of  insolvent  debt- 
ors. But  as  no  such  difficulty  exists  in  the  admiralty,  that  court 
can  give  the  creditor  his  appropriate  remedy.     Id. 

5.  To  entitle  a  person  to  the  lien  under  the  statute,  there  must  be  an 
appropriation,  express  or  implied,  of  the  materials,  at  the  time  of 
the  contract,  or  at  least  at  the  time  of  its  execution  by  the  delivery 
of  the  materials,  to  the  particular  vessel  against  which  the  lien  is 
claimed.     Sewall  v.  The  Hull  of  a  New  Ship,  565. 

6.  The  lien  is  not  restricted  to  mechanics  and  laborers,  but  extends  to 
merchants,  and  all  persons  who  render  like  services.  The  Kear- 
sarge,  546. 

7.  It  does  not  cover  charges  for  tools,  or  other  articles  used  by  the 
workmen,  but  only  for  materials  which  go  into  the  ship,  and  make 
part  of  it  when  finished.     Id. 

8.  It  does  not  extend  to  a  merchant,  who  procures  insurance  on  a 
cargo  of  timber  purchased  for,  and  used  in  the  construction  of  the 
ship  ;  such  a  person  not  being,  in  the  sense  of  the  law,  a  furnisher 
of  materials.     Id, 
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9.  A  credit  given  to  the  builder  is  not  necessarily  a  waiver  of  the  lien, 
but  only  when  it  is  inconsistent  with  it.     Id, 

10.  If  the  credit  extends  beyond  the  duration  of  the  lien,  it  is  an  abso- 
lute waiver ;  but  if  the  time  of  credit  may  expire  befbre  tiie  li.en 
does,  then  whether  the  lien  is  waived  or  not  is  a  question  of  inten- 
tion.    loL  ^ 

11.  If  the  owner  is  building  two  vessels,  at  the  same  time,  and  materials 
are  furnished  for  both  together,  the  material  man  has  a  lienr  on  both, 
and  may  enforce  it  against  either  of  them.     liL    [But  see  note«] 

^2.  A  creditor,  who  advances  money  to  the  builder  on  a  mortgage  of 
the  vessel,  succeeds  to  the  place  of  the  owner,  and  takes  an  interest 
in  the  vessel  subject  to  the  liens  of  the  material  men  and  mechanics. 
Id.  '  , 

13.  Where  the  work  is  done  under  a  single  contract  with  the  owner, 
for  a  stipulated  price  for  the  whole,  the  sub-contractors,  who  furnish 
material.<3,  or  perform  labor,  have  a  lien  on  the  ship,  althougli  the 
owner,  being  a  stranger  to  their  contract,  may  not  be  personally 
liable  to  them.    Purinton  v.  T/te  HuU  of  a  New  Ship,  556. 

MEDICINE  CHEST. 

1.  The  Act  of  Congress  of  July  20, 1790,  exempts  the  vessel  from  the 
charge  for  medical  advice  for  a  sick  seaman,  provided  there  is  on 
board  a  medicine  chest  with  suitable  directions  for  use.  But  befoi:e 
the  owner  can  claim  the  exemption,  he  must  show  that  such  a  medi- 
cine chest  was  provided.     The  Nimrod^  1.     The  Forrest,  429. 

2.  And  the  owners  will  not  be  exempted  from  these  expenses  although 
there  be  a  medicine  chest  on  board,  when  the  seaman  cannot  have 
the  benefit  of  the  medicine ;  whether  it  is  because  he  is  removed 
ashore,  or  that  there  is  no  person  on  board  b^  whom  the  medicine 
can  be  administei^ed.     The  Forrestj  429. 

8.  "Where  the  master,  mate,  and  four  of  the  seamen  were  sick  with  the 
yellow  fever  at  the  same  time,  it  was  held  that  the  owners  were 
bound  to  pay  the  expenses  of  the  attendance  and  advice  of  a  physi- 
cian, although  a  suitable  medicine  chest  had  been  provided     Id. 

See  Evidence. 
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NAVIGATION  LAWS. 

1.  The  Act  of  1823,  ch.  21,  regulating  the  trade  with  the  British  co- 
lonial ports,  does  not  render  unlawful  the  exportation  of  American 
produce  in  American  vessels,  to  anj  of  the  British  North  American 
provinces  not  enumerated  as  open  ports  in  that  act.  77m  Atlantic, 
116. 

2.  The  navigation  laws  of  the  United  States,  of  March  1,  1818,  and  of 
Maj  15,  1820;  and  March  1,  1823,  do  not  render  unlawful  the  ex- 
portation of  goods  of  the  growth  and  produce  of  the  United  States 
to  the  British  North  American  Provinces  in  any  other  than  in  Brit- 
ish vessels.    An  Open  Boat  and  Lading,  124. 

3.  The  object  of  these  laws  is  to  countervail  the  navigation  laws  of 
Great  Britain,  which  close  the  ports  of  the  provinces  against  vessels 
of  the  United  States,  bj  interdicting  the  trade  in  British  vessels, 
leaving  it  open  to  all  other  vessels.    Id. 

4.  The  Act  of  1820,  closing  the  ports  of  the  United  States  against 
British  vessels  arriving  from  the  colonies,  does  not  extend  to  small 
boats  used  for  the  conveyance  of  passengers.    Id. 

OWNERS. 

1.  By  the  civil  and  the  .common  law,  the  owners  are  responsible  for  all 
the  obligations  of  the  master,  whether  arising  ex  contractu  or  ex 
delicto.  But  by  the  general  maritime  law  of  Europe,  the  owners  are 
not  responsible  for  his  obligations  ex  delicto,  beyond  the  value* of  the 
vessel  and  freight,  and  by  abandoning  her,  they  are  discharged.  The 
Rebecca,  187.     The  Phehe,  265. 

2.  The  limitation  of  the  owners'  responsibility  has  its  origin  in  the 
usages  of  the  middle  ages.     The  Rebecca,  187. 

PARENT  AND  CHILD. 
1.  The  father  is  bound  to  support  his  children  during  their  minority, 
and  while  he  does  so. he  is  entitled  to  the  custody  of  their  persons 
and  the  fruits  of  their  labor.  He  may  renounce  and  abandon  his 
rights,  but  he  cannot  by  his  own  act  discharge  himself  from  the 
obligation  of  supporting  them.  Steele  v.  Thacher,  85.  The  Etna, 
474. 
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2.  The  right  of  the  father  to  the  fruits  of  his  child's  labor  has  its  foun- 
dation in  his  obligation  to  protect,  nurture,  and  educate  his  child* 
The  Etna,  474. 

8.  If  he  neglects  these  obligations  and  abandons  his  child,  he  forftdts 
his  right  to  his  earnings.     Id. 

4.  A  libel  may  be  maintained  by  the  father  in  the  admiralty  for  conse- 
quential damages  resulting  from  an  assault  and  battery  of  his  minor 
child,  on  the  high  seas.  But  to  support  the  action  be  must  show 
either  actual  damage,  or  that  which  is  held  to  be  such  by  intendment 
of  law ;  and  the  action  may  be  maintained  after  the  death  of  the 
child  although  the  death  was  occasioned  by  the  severity  of  the  bat-  i 
tery.     Phimmer  v.  Webb^  69.                                      • 

5.  If  damages  are  sought  for  the  personal  injury  to  the  child,  the  suit 
must  be  in  his  name,  and  they  will  be  recovered  for  his  use  and 
benefit,  and  not  for  the  use  of  the  father.     IcL 

6.  A  parent  may  maintain  a  libel  in  the  admiralty  for  the  wrongful 
abduction  of  his  child,  being  a  minor,  and  carrying  him  beyond  the 
sea.     Steele  v.  Thachevj  85. 

7.  And  this  action  may  be  maintained  although  the  child  at  the  time 
of  the  abduction  was  not  an  inmate  of  the  father's  family,  and 
although  the  child  may  have  been  principally  left  to  support  him;ielf 
by  his  own  labor,  unless  it  appears  that  the  father  has  abandoned  all 
care  of  the  child.     1<L 

PARTNERSHIP. 

1.  The  allegation  of  a  partnership  between  the  master  and  the  mate 
of  a  vessel  is  not  sustained  by  proof  that  the  mate  shipped  fur  a 
share  of  the  profits,  unattended  by  other  circumstances  and  without 
proof  of  what  that  share  was.     The  Cntsader,  448. 

2.  An  engagement  for  a  share  of  tlie  freight  or  profits  by  the  seamen, 
does  not  make  them  partners  with  the  owner.     IcL 

PLEADING. 
1.  The  rules  of  pleading  in  the  admiralty  do  not  require  all  the  techni- 
cal precision,  which  is  required  by  the  common  law ;  but  they  require 
that  the  cause  of  action  should  be  clearly  set  forth,  so  that  a  plain 
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and  direct  issue  may  be  made  up  on  the  charge ;  and  the  evidence 
must  be  confined  to  the  matter  in  issue.    Jenk$  v.  Lewis,  43. 

2.  An  allegation  of  a  combination  between  the  master  and  mate  to  ill- 
treat  and  oppress  a  seaman,  is  not  supported  by  proof  that  each  of 

^  them  separately  assaulted  and  ill-treated  him,  without  some  presump- 
tive evidence  of  concert  between  them.    Id. 

3.  When  the  respondent  wishes  to  avail  himself  of  any  particular  mat«* 
ter  of  defence,  be  must  present  it  with  proper  averments  in  his 
answer,  or  by  plea.     The  WiUiam  Harris,  373. 

4.  No  evidence  is  pro^^erly  admissible  except  what  applies  to  matters 
in  issue  between  the  parties,  and  nothing  is  in  issue  but  what  is 
averred  on  one  side  and  denied  on  the  other.     Id. 

5.  It  is  not  necessary  to  annex  to  a  libel  for  wages  an  account  stating 
the  rate  of  wages  and  the  precise  balance  due.  It  is  sufficient  if 
the  contract  is  stated  and  the  service  alleged  in  proper  form.  P'^-aii 
V.  Thomas,  437. 

6.  If  the  libellant  sets  forth  a  particular  balance  as  due,  and  it  appears 
by  the  proofs  that  a  larger  sum  is  due,  the  court  is  not  limited  in  its 
decree  to  the  precise  amount  claimed  in  the  libel.  Under  the  prayer 
for  further  relief,  a  larger  sum  may  be  decreed  if  justice  requires  it. 
Id. 

PLEADING  —  PENAL  ACTIONS. 

In  an  action  or  information  to  recover  a  fine  or  penalty  under  a  statute, 
the  declaration  must  conclude  against  the  form  of  statute,  or  in  words 
of  equivalent  import.  It  is  sufficient  if  the  conclusion  is  contrary 
to  the  Act  of  Congress  in  such  case  made  and  provided.  United 
States  V.  Babson,  462. 

POPE'S  FOLLY. 

The  small  island  called  Pope's  Folly,  or  Green  Island,  in  the  Bay  of 
Passamaquoddy,  is  within  the  jurisdiction  of  the  United  States.  An 
Open  Boat  and  Cargo,  18. 

POST-OFFICE. 
The  21st  section  of  the  Post-Office  Act,  of  March  3, 1825,  which  pro- 
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hibits  persons  concenied  in  carrying  the  mail  from  carrjing  letters 
or  packets,  does  not  prohibit  their  carrying  a  package  containing  ex- 
ecutions and  nothing  else.  By  the  term  packet,  in  this  section,  is 
meant  a  package  containing  letters,  and  not  a  package  containing 
other  articles.     United  States  v.  Chalaner,  214. 

PRACTICE. 

1.  In  a  joint  libel  against  two  or  more  persons  for  a  marine  tort,  the 
court  has  the  authority  to  dismiss  the  libel  as  to  one  of  them,  even 
if  there  be  some  eyidence  against  him,  for  the  purpose  of  his  being 
used  as  a  witness  if  the  purposes  of  justice  require  it.  Elwell  r. 
Martiuy  45. 

2.  A  court  of  admiralty  being  judge  both  of  law  and  fact,  is  not  in  this 
respect  confined  to  the  strict  rules  of  the  common  law.     IcL 

3.  But  if  there  be  any  evidence  to  inculpate  him,  the  dismissal  of  the 
libel  as  to  him,  cannot  be  demanded  as  a  matter  of  right.     ItL 

4.  If  a  seaman  brings  a  libel  against  the  master  for  a  tortious  dis- 
charge and  the  master  has  detained  his  clothing,  the  value  of  it  may 
be  recovered  in  the  same  libeL     Hutchinson  v.  Coombs^  58. 

5.  A  libellant  may  unite  in  one  lib^  an  allegation  founded  on  the  hy- 
pothecation implied  by  law,  for  money  advanced  for  repairs,  with  an 
allegation  on  a  bottomry  bond  given  for  the  same  consideration. 
The  Hunter^  251. 

6.  When  a  party  objects  to  the  jurisdiction  of  the  court,  if  the  objec- 
tion is  founded  on  a  personal  privilege  of  declining  the  forum,  it 
must  be  made  before  entering  a  general  appearance,  and  answering 
to  the  merits.     The  Bee^  336. 

7.  In  the  admiralty  the  libellant  is  required  to  verify  the  debt  or  cause 
of  action  on  which  the  libel  is  founded,  by  his  oath.  HuUon  v.  Jbr- 
dan,  393. 

8.  In  like  manner  the  respondent  is  required  to  verify  his  answer  by 
oath.    Id. 

9.  There  is  no  rule  in  the  admiralty  like  that  in  equity,  which  pre* 
eludes  the  court  from  making  a  decree  against  a  denial  by  the 
answer  of  any  matter  alleged  in  the  libel,  unless  disproved  by  two 
witnesses.    Id. 

10.  How  far  the  answer  in  the  admiralty  is  considered  as  evidence.  Id. 
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11.  The  rule  of  Ihe  court,  requiring  the  libellant  to  ^ve  security  for 
costs,  is  established  for  the  benefit  of  the  other  party,  which  he  may 
waive  at  his  pleasure.    Polydore  v.  Prince,  410. 

12.  If  the  libellant,  in  consequence  of  poverty,  is  unable  to  find  sure- 
ties, his  juratory  caution  will  be  taken  instead  of  a  stipulation  with 
sureties.    Id, 

13.  The  oath  of  calumny  required  of  the  libellant  in  the  admiralty  is 
not  now  in  use.  All  that  is  required  by  the  modem  practice,  is  a 
general  verification  of  the  cause  of  action  by  affidavit  Pratt  v. 
Thomas,  437. 

14.  The  distinction  between  plenary  and  summary  causes,  has  not  been 
adopted  in  the  practice  of  the  admiralty  in  this  country.     Id, 

15.  Of  the  joinder  of  actions  in  the  admiralty.  An  action  of  damage 
for  assault  and  battery  against  the  master  cannot  be  joined  in  the 
same  libel  with  an  action  for  wages  if  it  be  excepted  to.     Id. 

16.  If  no  exception  be  made,  whether  the  court  may  not  adjudicate 
upon  both  in  one  libel,  making  in  each  case  a  separate  decree. 
Qtuere.    Id. 

17.  Before  the  defendant  can  be  heard  in  his  defence  or  introduce  evi- 
dence in  the  cause,  he  must  appear  and  contest  the  suit  either  by  ex- 
ceptions to  the  libel  or  by  answering  it  If  he  does  neither,  the 
court  will  hear  and  adjudge  the  cause  ex  parte  upon  the  evidence 
offered  by  the  libellant     The  David  Pratt,  509. 

18.  But  when  it  appears  that  the  defendant  has  neglected  to  put  in  an 
answer  through  ignorance  of  the  practice  of  the  court,  and  is  at  the 
time  of  the  hearing  absent,  the  court  is  not  precluded  from  receiving 
any  evidence  which  his  counsel  may  offer  as  amicus  cunce.    Id, 

19.  Each  party  in  the  admiralty  has  a  right  to  require  the  personal 
answers  of  the  other,  under  oath,  to  any  interrogatories  touching  the 
matters  in  issue.     Id, 

20.  If  the  defendant  refuses  to  answer  any  interrogatories  propounded 
by  order  of  the  court,  the  charge  in  the  libel  to  which  the  interrog- 
atories relate,  will  be  taken  pro  confesso.    Id, 

21.  The  answers  to  such  special  interrogatories  are  evidence  in  the 
cause,  as  well  in  favor  as  against  the  party  answering.     Id, 

22.  In  proceedings  in  rem  for  a  forfeiture,  any  person  having  an  inter- 
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est  in  the  tbing,  may  intervene  and  make  himself  a  party  to  the 
cause,  and  contest  the  forfeiture  as  far  as  the  decree  wonld  be  con- 
clusive on  his  rights.     The  Mary  Anne,  99. 

23.  A  creditor,  who  has  attached  the  thing  in  a  suit  against  the  owner 
before  the  seizure,  may  intervene  in  the  case  as  a  claimant.     Id, 

24.  When  property  is  taken  for  security  in  the  admiralty  by  a  warrant 
of  attachment,  the  attachment  may  be  dissolved  and  the  property 
restored  to  the  claimant  on  his  filing  a  stipulation  with  sureties  ac- 
cording to  the  form  used  by  the  court     The  Spartan,  130. 

25.  Wlien  property  has  been  ordered  to  be  sold  by  the  admiralty  on 
proceedings  tn  rem,  the  gross  proceeds  of  the  sale,  deducting  only 
the  expenses  of  sale,  are  paid  into  the  registry.     The  Phehe,  360. 

26.  AH  claims,  liens,  or  charges  on  the  property  must  be  presented  to 
the  court  for  allowance,  and  are  not  paid,  but  by  order  of  the  court. 
Id.    ^ 

27.  The  liens  which. the  officers  of  the  court  have  for  their  fees  and 
expenses,  do  not  in  this  respect  differ  from  other  liens  or  privileged 
debts.     Id, 

28.  In  proceedings  tn  rem,  the  thing  is  taken  into  the  custody  of  the 
court,  and  remains  in  its  custody  until  all  claims  before  the  court  are 
finally  disposed  of.     The  Phebe,  368. 

29.  The  officer  in  whose  hands  it  is,  is  the  official  keeper  at  the  court, 
and  if  the  thing  is  taken  from  him,  its  redelivery  will  be  enforced  by 
attachment.     Id. 

30.  It  is  no  objection  to  the  issuing  of  summary  process  on  motion 
against  the  person  who  has  taken  the  thing  from  the  hands  of  the 
keeper,  that  he  is  neither  a  party  in  the  cause,  nor  an  officer  of  the 
court.     Id. 

31.  If  aAer  a  sale  by  the  marshal  on  a  venditioni,  the  purchaser  ob- 
tains possession  of  the  property  without  paying  the  price,  the  court 
will  enforce  by  summary  process  either  a  redelivery  of  the  property 
in  specie,  or  the  payment  of  the  purchase-money.    Id. 

PRIORITY. 
The  Act  of  Congress,  of  March  3,  1797,  giving  to  debts  dpe  to  the 
United  States,  a  priority  over  all  other  debts  due  from  a  deceased 
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debtor,  does  not  entitle  them  to  receive  their  debt  from  the  adminis- 
trator prior  to  his  payment  of  the  allowance  to  the  widow,  made  by 
the  judge  of  probate,  under  the  State  law  regulating  the  descent  and 
distribution  of  intestate  estates^  Poatmaster- General  v.  Bobbins,  163. 

PRIVILEGED  DEBTS. 

I,  Where  there  are  several  privileged  debts  against  a  vessel,  those 
which  are  in  the  same  rank  of  privilege  are  to  be  paid  concurrently. 
But  debts  occupying  a  higher  rank  of  privilege  are  fully  paid  before 
any  allowance  is  made  to  those  holding  a  lower  rank  of  privilege. 
The  Paragon,  826. 

%  Seamen's  wages  for  the  last  voyage  are  preferred,  in  a  decree  against 
the  vessel,  to  all  other  claims,  except  the  expenses  of  justice  neces- 
sary to  procure  a  condemnation,  and  such  charges  as  occur  afler  the 
vessel  is  brought  into  port.    Id, 

PROCHIEN  AMI. 

1.  A  court  of  admiralty  will  interpose  to  protect  the  rights  of  a 
minor  suing  in  that  court  by  his  prockien  ami,  against  the  miscon- 
duct of  such  next  friend,  and  will  hold  his  acts  in  the  conduct  of  the 
suit  not  conclusive  on  the  rights  of  the  minor,  if  he  acts  in  bad  faith, 
and  'especially  if  he  colludes  with  the  adverse  party.  The  Etna, 
474. 

2.  Where  the  father's  name  was  used  as  prochien  ami,  and  he  settled 
the  suit  privately  without  the  knowledge  of  the  minor's  counsel,  and 
gave  a  receipt  in  full,  the  receipt  was  set  aside,  and  full  wages  de- 
creed to  the  minor.    Id, 

REVENUE  OFFICERS. 
The  offence  of  resisting  a  revenue  oflScer  in  the  execution  of  his  duty 
under  the  Act  of  March  23,  1823,  ch.  57,  when  several  persons  are 
concerned  in  it,  it  is  not  joint,  but  the  several  offence  of  each  indi- 
vidual, and  there  are  as  many  penalties  due  as  there  are  persons  en- 
gaged.    United  States  v.  Bahson,  462. 

•     '  RELEASE. 

An  acquittance  and  release  under  seal  executed  by  a  seaman  on  the 
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payment  of  fafs  wages,  does  not  in  the  admiralty  operate  as  an  estop- 
pel, but  is  treated  as  prtmd  faciey  but  not  conclasire  proof  of  pay- 
ment    The  David  PraUy  609. 

See  ColL£|;tob,  2. 

SALVAGE. 

1.  Embezzlement  by  a  salvor  works  a  forfeiture  of  all  his  claims  to 
salvage,  but  does  not  prejudice  his  cosalvors  who  are  innocent  The 
Ruing  Sun,  385. 

2.  If  the  master  and  all  the  crew  are  implicated  in  the  embezzlement, 
it  will  not  work  a  forfeiture  of  the  share  of  the  innocent  owners  of 
the  salvor  ship.    Id, 

d.  The  clothing  of  the  master  and  crew,  which  is  left  on  board  a  ves- 
sel when  they  abandon  her,  is  not  included  in  the  mass  of  proper^ 
on  which  salvage  is  allowed,  but  is  restored  free  of  charge.    M, 

4.  In  all  cases  where  services  are  rendered  in  saving  property  in  dan- 
ger of  being  lost  on  the  high  seas,  or  when  wrecked  or  stranded  on 
the  shore,  they  are,  in  the  sense  of  the  maritime  law,  salvage  servi- 
ces.    The  Centurion,  490. 

5.  When  a  vessel  in  the  course  of  a  voyage  falls  in  with  a  wreck,  the 
master  is  authorized  by  the  usages  and  customs  of  the  sea,  to  employ 
his  own  vessel  and  crew  in  saving  it     Id, 

6.  In  such  a  case  all  the  crew,  who  are  ready  and  willing  to  engage  in 
the  service,  are  entitled  to  a  share  of  the  reward,  although  they  may 
not  have  gone  on  board  the  wreck.     Id 

7.  When  the  master  of  a  vessel  in  the  course  of  a  voyage  engages  in 
a  salvage  service,  he  cannot  oppose,  to  the  claim  of  any  of  his  crew 
for  a  share  of  the  salvage,  their  misconduct  during  the  voyage,  if  they 
are  guilty  of  no  misconduct  during  the  time  they  are  engaged  in  the 
salvage.     Id. 

SEA  STORES.  • 

1.  What  may  be  a  reasonable  allowance  of  goods,  to  be  made  to  a 
vessel  to  be  entered  free  of  duty,  as  sea  stores,  is  referred  to  the 
judgment  of  the  collector  and  naval  officer,  where  there  is  one,  and 
in  ports  where  there  is  none,  to  the  collector  alone.  ^An  Ifllage  Box 
of  Sugar,  355.  ^ 
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2.  If  there  be  no  reason  for  imputing  collusion  between  the  importer 
and  the  officers  of  the  customs,  for  the  purpose  of  defrauding  the 
United  States,  their  decision  is  conclusive.  But  if  an  amount  mani- 
festly excessive  were  allowed,  it  might  furnish  a  presumption  of 
fraudulent  collusion.    LL 

3.  If  the  importer  takes  goods  from  the  vessel,  which  have  been  en- 
tered free  of  duty  as  sea  stores,  and  uses  them  as  merchandise,  as  by 
offering  them  for  sale,  he  will  be  liable  to  an  action  of  debt  for  the 
duties ;  but  the  goods  are  not  liable  to  forfeiture.    Id. 

SEAMEN. 

1.  When  a  seaman  ships  for  a  particular  service,  and  proves  to  be  not 
qualified  for  that  duty,  the  master  is  authorized  to  put  him  to  a 
different  service,  and  may  make  a  reasonable  deduction  from  his 
wages.  But  he  is  not  authorized  to^put  him  to  a  different  duty  with- 
out reasonable  cause.     Sherwood  v.  Mcintosh^  104. 

2.  Dishonesty  and  habits  of  intemperance  are  sufficient  causes  for  de- 
grading a  steward  and  putting  him  before  the  tiast.  But  a  single 
instance  of  intemperance  is  not.     Id, 

3.  Whether  a  seaman  is  bound  to  remain  by  the  vessel  after  the  voy- 
age is  ended  and  assist  in  discharging  the  cargo,  depends  on  the  cus- 
tom of  the  port     The  Mary^  465. 

SCHOODIAC. 

The  waters  of  the  River  Schoodiac  and  of  the  Bay  of  Passamaq noddy, 
separating  the  United  States  from  the  British  Province  of  New 
Brunswick,  are  common  to  both  nations  for  the  purpose  of  naviga- 
tion.    The  Adanticy  116. 

SHIPPING  ARTICLES. 

1.  A  general  coasting  and  trading  voyage  in  which  a  vessel  is  trading 
at  different  ports  in  different  States,  is  within  the  Act  of  Congress, 
of  July  20,  1790,  requiring  the  contract  to  be  in  writing.  The  Oru- 
sader^  448. 

2.  If  a  seaman  is  shipped  for  such  a  voyage  by  a  verbal  agreement,  he 
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18  entitled  under  the  statute  to  the  highest  rate  of  wages  paid  at  the 
port  where  he  shipped,  and  parol  evidence  is  inadmissible  to  prove 
that  a  lower  rate  of  wages  or  a  different  mode  of  compensation  was 
agreed  upon.  Id. 
8.  If  a  seaman  ships  for  a  general  trading  and  freighting  voyage  with- 
out any  limitation  of  time  or  any  fixed  terminus  of  the  voyage, 
either  party,  that  is,  the  master  or  mariner,  may  put  an  end  to  the 
contract  at  pleasure,  provided  it  is  not  done  at  a  time  or  under  cir- 
cumstances particularly  inconvenient  or  injurious  to  the  other  party. 
Id. 

4.  A  mariner  in  such  a  case  is  not  chargeable  with  desertion  for  quit- 
ting the  ship  without  the  leave  of  the  master,  in  a  place  where  the 
master  may  easily  obtain  another  man.    Id. 

SHIPS  AND  SHIPPING. 

1.  By  the  arrival  of  a  vessel,  sailing  under  a  temporary  register,  at  her 
home  port,  within  the  meaning  of  the  third  section  of  the  Coasting 
Act,  (1793,  ch.  42,)  is  meant  an  arrival  in  the  regular  course  of  her 
employment,  as  one  of  the  termini  of  her  voyage,  or  for  an  object 
connected  with,  and  making  part  of  the  business  in  which  she  is 
engaged.     United  States  v.  Shackfordj  169. 

2.  Any  act  of  trading  by  a  licensed  vessel  not  authorized  by  her 
license,  under  the  Act  of  February  18,  1793,  ch.  8,  §  32,  subjects 
her  to  forfeiture.     The  Nymphy  259. 

3.  The  word  ^  trade "  in  that  section  of  the  act  is  equivalent  to  em- 
ployment. The  cod-fishing  is  a  trade,  and  since  the  Act  of  May  24, 
1828,  providing  a  license  for  the  mackerel-fishery,  that  is  a  trade 
distinct  from  the  cod-fishery  within  the  meaning  of  the  word  in  that 
section.    Id. 

SHORT  ALLOWANCE. 

1.  If  a  vessel  has  not  the  quantity  and  kind  of  provisions  required  by 
the  Act  of  Congress,  of  July  20, 1790,  sect.  9,  and  the  crew  are  put 
on  short  allowance,  they  are  entitled  to  double  wages  for  every  day 
the  short  allowance  is  continued.     The  Maryy  465. 

2.  But  when  the  master  is  unable  to  obtain  the  kind  of  provisions 
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which  the  statute  names,  other  kinds  may  be  substituted  as  equiva- 
lents.   Id. 
3.  When  the  crew  are  put  upon  an  allowance,  and  there  is  a  contro- 
yersy  whether  it  is  short  or  not,  the  navy  ration  is  assumed  as  the 
standard  of  a  proper  allowance.    IcL 

« 
SICKNESS. 
By  the  general  maritime  law,  if  a  seaman  becomes  sick  during  the  voy- 
age, he  is  entitled  to  be  cured  at  the  expense  of  the  vessel.     Tht 
Nimrod,  1.     The  Forrest,  429. 

See  Medicine  Chest. 

SLAVE. 

1.  Civil  incapacities  and  disqualifications  by  which  a  person  is  affected 
by  the  law  of  his  domicil,  are  regarded  in  other  countries  as  to  acts 
done,  or  rights  acquired  in  the  place  of  his  domicil :  but  not  as  to 
acts  done,  or  rights  acquired  within  another  jurisdiction,  where  no 
such  disqualifications  are  acknowledged.     Polydore  v.  Prince^  410. 

2.  A  person,  therefore,  who  is  a  slave  by  the  law  of  his  domicil,  may 
maintain  an  action  in  his  own  name,  in  a  country  where  slavery  is 
not  allowed,  for  a  personal  tort  within  that  jurisdiction.    Id. 

STIPULATION. 

1.  A  bail-bond  taken  to  secure  the  appearance  of  a  party  to  answer  a 
libel  in  the  admiralty,  is  to  be  considered  not  as  a  bail-bond  at  com- 
mon law,  but  as  an  admiralty  stipulation,  and  to  be  construed  ac- 
cording to  the  rules  and  the  practice  of  courts  of  admiralty  touch- 
ing such  stipulations.     Lane  v.  Toumeend  et  al.  289. 

2.  Stipulations  taken  m  tbe  progress  of  a  cause,  for  the  purpose  of  sus- 
taining and  rendering  effectual  the  jurisdiction  of  the  court,  are  to 
be  interpreted  as  to  the  extent  and  limitations  of  responsibility 
created  by  them,  by  the  intention  of  the  court  which  required  them, 
and  not  by  the  intention  of  the  parties  who  are  bound  by  them.    Id^ 

8.  By  a  stipulation  conditioned  for  the  appearance  of  a  party  to 
answer  a  libel  and  await  and  abide  the  decision  of  the  court,  the  fide- 
jussors are  not  [fixed  irrevocably  by  the  return  of  nan  est  inventus  • 
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on  the  execution,  but  tbej  may  surrender  the  principal  at  any  time 
before  a  decree  against  them  on  a  citation  to  show  cause  in  the 
nature  of  a  icire  facias  at  common  law.    /d 

SURVEY. 

When  the  seamen  insist  on  a  suryej  of  the  vessel,  alle^ng  that  she  is 
unseaworthy,  if  there  be  reasonable  cause  for  the  survey,  the  owners 
cannot  charge  the  expense  on  the  seamen.  The  WilUam  Harrisj 
373. 

TRADE. 
See  Ships  and  Smppixa. 

WAGES. 

1.  A  seaman  does  not  lose  his  lien  on  the  vessel  for  his  wages  by  tak- 
ing an  order  on  the  owner  or  charterer  lor  the  balance  due  at  the 
close  of  the  voyage.     The  Eastern  Star,  184. 

2.  A  seaman  is  entitled  to  his  wages  as  soon  as  he  is  voluntarily  dis- 
charged from  the  vessel,  and  if  not  paid  in  ten  days  after  bis  ^s- 
charge,  he  may  have  process  from  a  court  of  admiralty  against  the 
vessel  to  enforce  the  payment     The  Mary^  465. 

3.  The  Act  of  Congress  of  February,  1803,  ch.  62,  allowing  two 
months'  extra  wages  to  the  crew,  upon  the  sale  of  the  vessel,  and 
their  discharge  in  a  foreign  country,  applies  only  to  the  case  of  a 
voluntary  sale  of  the  vessel,  and  not  when  the  sale  is  rendered  neces- 
sary by  a  shipwreck.     The  DawHy  499. 

4.  If  a  vessel  is  sold  in  consequence  of  a  disaster  at  sea,  the  owners 
will  not  be  exempted  from  the  payment  of  extra  wages  if  the  ves- 
sel can  be  repaired  at  a  reasonable  expense  and  in  a  reasonable 
time,  and  the  burden  of  proof  to  show  that  she  could  not  be  so  re- 
paired, is  upon  the  owners.     Id. 

See  Weeck. 

WHARFAGE. 
See  Lien. 

WRECK. 

1.  The  wreck  of  a  ship  is  pledged  by  the  marine  law  for  the  payment 
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of  wages,  and  the  teamen's  privilege  is  preferred  to  all  other  claims. 
Levn$  y.  The  Elizabeth  and  Jane,  33. 
2.  But  if  they  abandon  the  wreck,  the  contract  between  them  and  the 
owners  is  dissolved ;  they  lose  their  privilege  against  the  ship,  and 
their  claims  for  wages,  and  they  are  not  restored  by  the  ju$  posU 
liminii  on  the  salvage  of  the  property  by  other  persons.  Id. 
See  Master,  7.    Salvage. 
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